PEINEH3UA

Or: npod. Mapeapuma Heanosa Yunosa, n.10.H., npodheCUOHATHO
HarpasieHue 3.6 [IpaBo, Hay4Ha CrIEUATHOCT
,,HaKa3aTeITHONPOLECyaTHO TPaBO , MPENOAaBATEN B
IOpuanueckus paxynter na YHCC
OTHOCHO:  KOHKYpC 3a 3a€MaHe Ha aKaJeMUYHaTa JIbKHOCT ,,JOLEeHT 110
HayuHna cneyuannocm ,, Haxazamennonpoyecyanino npaso” B
npodecuonanno Hanpasienue 3.6 [Ipaso B YHCC

Hugpopmayusa 3a konkypca

KonkypchT € 00siBeH 3a HYXIUTE Ha Karenpa ,,HakazatenHompaBHU
Hayku“ B IOpuamueckusa ¢dakynrer Ha YHCC cprmacio Pemenue Ha
AC Ne 4/28.06.2023 1. u e oonapoasan B [IB, 6p. 70 ot 15.08.2023 r. YuactBam
KaTo BBTPEIIEH YJIeH B ChCTaBa HA HAYYHOTO XKYpPH MO KOHKYpCa, CHIIIACHO
3amoBea Ne 2639/13.10.2023 r. na Pextopa nHa YHCC. Bugno ot IIpotokoa Ne
I oT 3acemaHne Ha HAy4YHOTO KYpH 3a IPOBEXKAaHE HAa KOHKypca ot 18.10.2023
I. CbM OIpEJETICHa Ja U3rOTBS PELEH3UsI, KOSITO PEICTABSM.

B koHKypca € AomycHar 10 y4yacThe €IWH KaHauaaT — III. ac. A-p llasen
Ilempos Cmonuuru

Hughopmauyusa 3a kanouoama

I'n. ac. a-p Cmomnuku € poxaed Ha 01.09.1969 r. 3aBppuiBa crieniMaaIHOCT
»IIpaBo® mpe3 1993 r. B O® na CVY ,,Cs. Kimmment Oxpuacku‘. Ilpes 2011 r.
My € TMpHuChIeHa OOpa3oBaTelIHaTa M Hay4Ha CTENEH ,,JOKTOp™ MO HaydHaTa
CIIEHHAIIHOCT ,,HakazaTeneH mporec® cien 3amura Ha JUCEPTAMOHEH TPY]l Ha
Tema ,,I paxk1aHCcKus UCK B HakazaTenHus npouec. [Ipe3 1999 r. e HazHaueH Ha
JUTB)KHOCT ~ ,,aCHCTEHT B  Kareapa ,HakasarenHonmpaBHM  Hayku“ B
KOpunnueckus pakynrer Ha YHCC, a B MOMeHTa 3aemMa JUIbKHOCTTA ,,IJIaBEH
acucCTeHT* B cbllaTa karenpa. Unen e Ha PakynTeTHHUS ChBET, OWJ € U Hay4eH
cekperap Ha Karefpa ,,HakazarennonpaBuu Hayku* Ha IOpunnueckus dpakyiaTeT
Ha YHCC. Ot 1995r. 10 HacTosIMS MOMEHT yIpa)KHsIBa aJBOKATCKA MPAKTHUKA,
BIIMCAaH KaTo afgBokat B CoduiickaTa aJBOKaTCKa KOJIETHS.

H3nvanenue Ha u3ucCKeanuama 3a 3aemMaHe HA aKademuuHama
ONIbIHCHOCH

B kaprara 3a usnwvinenue na xonuuecmeenume UUCK6AHUs 3 3a€MaHE Ha
akajeMuyHata JIbXKHOCT ,jomeHT B YHCC ca oruerenu 515 T. mnpu
MUHUMaTHO HeoOxoaumu 300 T. 3a U3MBJIHEHUE HA MUHUMAJTHUTE HAIlMOHAJIHU



M3UCKBaHMS, KakTo W 534,5 1. mpum MuHmManmHo HeoOxommmu 320 T. 3a
U3MbJIHEHUE Ha aonbiaHuTenHute uzuckBanus 3a YHCC. [locmuenamu ca ne
camo, a ca u HAO0BUUIeHU MUHUMATHUME Npazose No CUUKU He0OX00UMU epynu
Kpumepuu.

OTHOCHO usnwaHeHuemo Ha KayecmeeHume U3UCK8AHUs € MOoAA/ICHa KapTa,
B KOSITO € MTOCOYEH KaTO XaOMIUTAIlMOHEH Tpyd MoHorpadusra ,,Iloeepenukvm
6 Haxkazamennua npouec ha Penyonuka bwvncapusa“. Tazum monorpadus
ChABpXka II'BJIHO M BCECTPAHHO W3CIICBAHE HA ONpENEJEH NpodJeM U He
noBTapsi WK 00001aBa CHIIECTBYBAIIO 3HAHUE, KAKBOTO € WMIIEPATUBHOTO
M3UCKBaHe Ha 4. 24, ain. 1, T. 3 or 3akoHa 3a pa3BUTHE HA aKAJEMUYHHUS ChCTaB
B Penybmuka bwarapus (3PACPB). Ilo koHkypca ca mpelcTaBeHH
JOMBITHUTETHO U JPYTH MYOJIMKAIUU, C KOETO Ca U3NDBIHEeHU KauecmeeHume
USUCKBAHUS 30 3AeMaHemo Ha ObHCHOCMmA ,,0oyeHm *.

Bunno or IIportokon Ne 6/10.05.2023 r., CbBeTHT MO XaOWIUTALUS Ha
YHCC naBa moJIOKWATETHO CTAHOBHILE 3a CHOTBETCTBHETO HA KaHAUAATypaTa
Ha TJI. ac. A-p CMOJIMYKA Ha KOJMYECTBEHUTE U KAYECTBEHUTE W3HCKBAHMSI,
npuetu oT Axkanemuunusi ceBet Ha YHCC.

Ouenka nHa yueoOno-npenooasameickama 0eiHocm

I'm. ac. g-p CMonnyku npernojiaBa  JIUCHUILTUHUTE
,2HakazaTenHomnpolecyaaiHo NpaBo* (JEKUUH U yOpaXHeHus), ,,OCHOBU Ha
MpaBoTO* (JIEKIMU) U ,,HakazaTeTHO-U3M'BIHUTEIHO MpaBo‘* (JIEKIMKU). Y4yacTBa
B JIBa HAy4YHOW3CJIEIOBATEICKU TpoekTa. IIpe3 mocinegHuTe mer akageMUYHU
TOJIMHU € M3ITBJIHWI, HEIIO MOBeYEe HAJABUIIWI € U3UCKyeMmaTa ce ayJuTopHa
HATOBapEeHOCT. ABTOp € Ha JBe yueOHU momarana — ,, 'bJIKyBaTeH! pelIeHus
Ha BKC mno paznopen6u na HIIK 3a mepuoma 1999-2022r.“ u ,,O0pa3uu Ha
aKTOBE Ha J0CHAEOHOTO HaKa3aTeaHO MPOoU3BOJCTBO. HakazarenHompaBHU
kazycu“. U nBete yueOHM mocoOus ca 0COOEHO LEHHU MPH MPENoIaBaHEeTO MO
HaKa3aTeJeH IpoLec Ha CTyAeHTUTe 1o npaso. 1. ac. 1-p CMOIUYKK € BUCOKO
LIEHEH W yBakaBaH mpenojaBaren. CTyJIEHTUTE ca PECHEKTUPAHU OT HETOBHS
npodecroHanTu3bM U OT HETOBUSI TAJIAHT Ja MPEICTaBU HA TOCTHIICH 3a TSAX €3UK
CIIO)KHUTE IOpUANYECKH (PopMynupoBku. OcoOEHO ILIeHHAa € MpakThKaTa My
KaTo aJBOKaT, KOATO TO TMOANoOMara mpu OOYYEHHETO W WIIOCTpaIusira Ha
MPaBHUTE UHCTUTYTH C IPAKTUUYECKHSI OTUT U TTO3HAHUS.

Om oOadenume oyewKu om CmMyOeHmume u u3eomeeHume y4eoHu
Mamepuanu e 8UOHO BUCOKOMO HUBO HA Y4eOHO-NpenooasameicKume yMeHus Ha
en. ac. 0-p CMOIUYKU, KAKMO U Ye MmOl e YmEbpOeH CReyualucm ¢ 8UCOKU
npoghecuonannu kauvecmea u 6o2am npenooasamencKu Onum.



Oouwa xapakmepucmuka na npeocmageHume HaAy4Hu mpyooee

N3cnenoBaTtenckara JTEWHOCT € HAacoYe€HAa OCHOBHO W IPHOPUTETHO KBM
y4acTHETO Ha TPpaKJIaHUTE B HaKa3aTCIHHS IPOIEC, KOUTO 3allluTaBaT MpapaTa
U 3aKOHHUTE WHTEpPECH Ha JIMIaTa, MPETHPIICId BpPead OT MPECTHIIHU
nmocerarencTea. Hayunata mpoayKmus Chabpika aHAIM3U U U3CIIEABAHUS, KOUTO
HE TIOBTApsAT U 0000IMaBaT CHIECTBYBAIO, & MPEJCTABISABAT HOBO 3HAHUE B
MTOCOYCHUTE HAIPABJICHHUS.

B nacTosimust koHKypC Ta1. ac. A-p CMOJIMYKHA y4acTBa ¢ MOHOTpapUIHUS
TPy ,,lIoBepeHHKBT B HakazaTeaHus mpoiiec Ha PemyOnuka bearapus®, mect
CTaTHU U MEeT HAYYHHU JIOKJIaJIa.

B cmamusma ,, Momenmvm, 0o xouimo mooice 0a ce npomens pedvm 3a
paszenexcoane Ha oeiomo 6 caywaume Ha 41.78a om Haxazamennus kodekc™ ¢
M3CIIe/IBaHa MMPOTHBOPEUYNBATA ChACOHA MPAKTHKA B Ta3HW BPB3Ka. Y OCAUTEIHO,
C MHOTOOPOWHM apryMEHTH € 3alllUTEHa Te3aTa, Y€ KpalHUAT MOMEHT JI0 KOUTO
CBABT MOXE Ja B3eME pEIICHHWE IO KOW pej e ce pas3riexkaa IeloTo ca
MOATOTBUTEIIHUTE JICHCTBUSI 3a pasriexaaHe Ha JeJI0TO B ChJICOHOTO 3aceTaHue.

B cmamusma ,, [Ipoyecyarnama npasocnocobnocm xamo npeonocmaska
3a OONYCKAHe HA 2PANCOAHCKUS UCK 6 HAKA3AMEIHOMO Hpouzsoocmeo’ ca
U3CJICIBAHU  BAXXHU TEOPETHYHH M TMPAKTUYECKH MPOOJIEMHU BBB BpPB3Ka C
MIPEISIBIBAHETO HA TPAXKIAHCKUS WCK B HAKA3aTEITHOTO MPOU3BOJICTBO M B TOBA
ce m3pa3sBaT JOCTOMHCTBATA M IIPUHOCUTE Ha U3CICABAHETO.

loxnaovm ,, Eeponeiickama 3anoeed 3a paszciedsane’ € TIOCBETEH Ha
U3sICHSBaHE HAa OCHOBHATA IIeJ1 HA MHMUIIMATUBATa 3a nMpuemMaHe Ha EBporeiicka
3aloBeJ] 3a pasclie/iBaHe C Orjej] ChOMpaHEeTO Ha JIoKa3aTelcTBa B Jpyra
IbpKaBa-wICHKA U 3HAYCHUETO Ha ChIaTa 3a JOKAa3BAaHETO M Pa3KPHBAHETO HA
IIPECTHITHU ITOCETaTeICTBA.

Joxnaovm ,, Yuacmue Ha obwecmeeHocmma npu pasenexcoane u
pewiasane HA HAKA3amenHu 0eld — UCMOPUs, pazgumue, meHoeHyuu *“ € 1eHEH,
3aII0TO € TMPOCIEICHO HCTOPUYECKOTO pPa3BUTHE HAa YYACTHETO Ha ChHICOHM
3acemareny I0 HaKa3aTeJIHHW Jeia, ChbBpEeMEHHaTa My ypeada W ca O4YepTaHH
TEHJICHITUUTE 32 OBJICIIOTO MY Pa3BUTHE.

B ooknaoa ,, Ilpoyecyannu npobremu npu pasenesxcoanemo Ha Oena 3a
npecmvnieHus Npomus Cmonawcmeomo’: 3a THPBU NTHT ca 0000IIEHU
PAKTUICCKUTE TPYIHOCTH, KOUTO CE€ CpemiaT IpH JOKa3BaHETO Ha TO3W BHI
IPECTHITHH ITOCEraTeNICTBA.

Joxnaovm ,, Paznopedumennomo 3acedanue no HIIK u nHosama uodes Ha
3aKoHOOamens — npakmudecku npobOiemuy‘‘ mpeagara A0OpHU pas3pelieHus 3a



HauyMHA Ha MPEOIOJABAaHE HA MPAKTUYECKUTE MPOTUBOPEUHUS MPU MNPUIATAaHETO
Ha TO3U HOB MHCTHUTYT.

Cratuute ,, Koncmumyupane Ha nosepeHuka 6 Hakazameinus npoyec”,
, MUkonomuuecku egexmu om pazwupsearne Ha Xunomesume, Npu KOUMO
YaCMHONPAsHU CcybeKkmu umam npaso oa 0voam nNpeocmasiiaéaHu 8
HAKA3ameaHomo npouU3800CcmMeo om nogepeHux “, ., IIpoyecyanno
npeocmasumescmeo no HAKA3AmenHu 0eld 8 HAKOU UYHCOeCMPAaHHU NpasHU
cucmema “, ,,Jluya, xoumo moeam 0a 6vOam NOGEPEHUK, U OCHOBAHUS 3d OMEOO
HO nogepeHuka ", KakTo W JIOKIAIbT ,, Porama Ha nosepenuka 3a cnaszeéame Ha
3aKOHA 6 HAKA3ameIHomo npou3eoocmeo ™, HsiMa na ObJaT OOCEKT Ha
pelicH3UpaHe, Th KaTO B TAX C€ pasryiexJaT OTICIHM acleKTU OT ChlllaTa
npoOJjieMaTHKa, KaKTO B XaOMUJIUTAIIMOHHUS TPYI.

Momnoepaguunuam mpyo ,,I[losepenuxvm 6 HaxazameaHus npoyec Ha
Penyonuka bwvreapua™ € akTyalleH W 3HauuM. HeroBaTta akTyaJlHOCT ce
oOycnaBsi OT OOCTOSATEICTBOTO, Y€ B OBJIrapckara mpaBHa JMTEpaTypa HsAMa
nyOnuKyBaHa 1mogo0Ha MoHorpadus. BsapHo ye HIKOM BBIPOCH BHB BPB3Ka C
MOBEepEeHUKa ca OWJIM IpeAMEeT Ha HM3Clie/IBaHe, HO CaMO B KOHTEKCTa Ha eJHa
WM JIpyra aHaJIOTMYHA MpobsieMaTuka. B To3u Tpya BBIPOCUTE 3a TTOBEPECHHKA
ca WM3CIEIBaHM IOAPOOHO, BCECTpPAaHHO M B TAXHATa IMBJIHOTA KaTo
CaMOCTOSITEJICH TMpaBeH UWHCTUTYT. JIBbJIrM TOAMHU TIpaBaTa Ha JIMIlATa,
NpeThPHEIN BPeAUM OT NPECThIUICHUS Osfxa MOAYEepPTaHO TMOMALCHSBAHU W
npeHeOperBaHl M KaTO 3aKOHOJATENIHO pa3pelieHrne W KaTo MpaKTU4YecKa
neriHoct. Crnen nmpuemaHeTo Ha bbarapus 3a uieH Ha EBpornelickus Cbhro3 H
CHOTBETHHUTE €BPOICHCKH CTaHJAPTH CE€ HAJOXH IISJIOCTHA chiaeOHa pedopma,
KOSATO C€ OTpa3u TBBPJC OJAarompusATHO W Ha IpaBaTa Ha JIMIATa, MPEThPIICIN
BpEJIM OT MPECTHIICHUE U TAXHOTO y4acTHUE B HaKa3aTEJIHUS MPOLEC 3a 3allUTa
Ha Te3u mpaBa. EBporieiickata KOHBEHIIMS 3a 3alllMTa IpaBaTa Ha 4YOBEKa B
€JIHAaKBa CTEIMEH Mpejiara ChOTBETHH MEXAaHU3MH 34 3allliTa, KaKTO Ha IpaBaTa
Ha JIMIlaTa, Cpelly KOUTO € TMOBAWTHATO OOBMHEHME, Taka M 3a 3alluTa Ha
JULAaTa Mpy ONpeAeISTHETO HAa TEXHUTE TPaXKIaHCKH TIpaBa.

N3cnenBaneto e B 06em oT 258 CTpaHUIIH, U CE ChbCTOU OT YBOJ, TPH TJIaBH,
3aKJTI0YEHUE M CTIMCHK C M3MOJI3BAHA JIMTepaTypa, BirouBaml 139 mybnukarum
Ha KUPWIHIA U JIATHHUIIA, a OeexkKkuTe moj auHus ca 207. BzeTu ca npeasu
peauiia HaydH! METOJIM, KaTo Hal-IIUPOKO € M3MO0JI3BaH CPABHUTEITHO-TIPABHUS
noaxon npu  aHanu3za Ha  Owarapckus  HIIK,  cemocraBeHo — ChC
3aKOHOJATEJICTBATA HA peauua Apyrd abpkaBu kKaro ['epmanus, DpanHuwms,
Benukooputanus, CAI, Upnanaus, Pycus. Te3u cpaBHeHUs He ca HaIpaBEHU



HUTO CaMOIIETHO, HUTO YUCTO mHpopmatuBHO. lluTHpanu ca pasnmopendu ot
T€3W 3aKOHOJATEJICTBA KAaTO JIOMBJIHUTENHA apryMEHTAIMs Ha TMPEIOKEHUTE
T€3M, a 4YeCTo ce 00OCHOBaBa M Mpeajiara U TAXHOTO JUPEKTHO PELUIUpAHE B
OBITapPCKOTO 3aKOHOJATENICTBO.

B TO3m Tpya ce chappkaT peawiia TPHHOCHW MOMEHTH, OCOOCHO Te3H
CBBP3aHM C HJIEUTE 3a NPOMsSHA Ha 3aKOHOJATEICTBOTO C LEJI HErOBOTO
YCHBBPIICHCTBAHE W CHhOOpa3siBaHE C EBPONCHCKATE MW MEXKIyHapOIHU
crangaptu. IIpenyioxkenu ca pa3IMyHU UJIEU 3a U3MEHEHUE U JOMBIHEHHE HA
HIIK, B mo-royisiMara cu 4acT OT KOUTO 3aCy>KaBaT BHUMAHUETO HAa OBIATapCKUs
3akoHojarena. Hskoum oT Te3u mpemsioxkeHus ca (HopMyaupaHd KOHKPETHO C
OCOYBAaHE HA NpPUMEPHA pENAKIMsS Ha CHOTBETHH TEKCTOBE, a JPYyrd ca
nedUHUpaHU HAa UIEHMHO HUBO.

TpyabT € OT 3HaueHHE W 3a JOKTpPHUHATa, 3all0TO Ca M3CIEABAaHU U Ca
MPOCJIENCHN peaulla TEOPETUYHH TMpOOJIeMU U JUCKYCUM U Haii-Beue,
CBBP3aHUTE C MPOLIECYATHOTO MOJOKEHNE Ha 3alllUTHUKA. [[pyr € BBIPOCHT, 4e
HSKOM OT HOJIbP>KaHUTE CTAHOBMIIA Ca TBBPJEC KpAalHU W 3aTOBA LIE MOPOJIAT
CEpPHO3HHU JUCKYCUU CpeJl Iopuandeckara oOIIHOCT, HO U TOBa caMo 1o cede cH
€ IIEHHOCT, KOATO HE MOKe Jia ObJie mpeHeOpernara.

IIpeocmasenume om en. ac. 0-p Cmonuuxku nyoIuKayuu 8 KoauyecmeeHo
U KayecmeeHo OMHOueHUe U3NBIHABAM MUHUMATHUME HAYUOHATHU USUCK8AHUS
3a npoghecuonanno nanpasnenue 3.6 Ilpaso, cvenacno 3PACPBE, u omeosapsam
Ha YCr08UaAma 3a 3aemane Ha aKkaoemMuyHama OJbHCHOCM ,,00yeHm”’, CbelACHO
Ipasunnuxa 3a npunacanemo Ha 3PACPE u donviHumennume u3uCK8auus Ha
VHCC.

Ouenka na Hayunume u HAyYHO-NPUTIONHCHU RPUHOCU

[lo-cvwecmeenume npunocnu momenmu B MoHorpadusta ,,Iloeepenuxkvm
6 Haxkazamennus npouec Ha Penyonuka Bbvazapua® morar ga ce odeprasT
TaKa:

Upe3 yMenoTo WU3MO0J3BAHE HA CpPABHUTENHO-TIPABHUA TMOAXOA U C
MHOTOOpOMHN TpaBHU apryMEHTH C€ TMOJJbpXkKa Te3aTa TMOBEPEHUKHT Ha
YaCTHOIMPABHUTE CyOCKTH B HaKa3zaTeTHUs MpoIec /a ObIe camo JHIlEe, KOETO
YOpaKHsSIBaA aJBOKaTCKa nmpodecus. ANTEpHATUBHO € MPEAJIOKEeHa U Apyra Te3a
— JIa ce 3ama3u y4acTHETO Ha JIMIaTa, KOUTO ca B OJM3KH CEMEHHU U POJCTBEHU
OTHOIIIEHUS C TPEACTABISBAHOTO JIMIIE, HO TEXHUTE TIpaBa Ja OBAAT
peaylUHupaHu.

VYcnemHo e 3aumTeHo pa3oupaHeTo Aa ce NpenocTaBu Oe3miaTHa MpaBHA
MOMOIIl ¥ Ha MOCTpajaius Ha JochaeOHaTa ¢aza, KOraro He € B ChCTOSTHUE Ja



3amiaTy aJIBOKATCKO BH3HATPAXKICHUE M MHTEPECUTE Ha MPABOCHINETO Hajarar
TOBa. YJIauHO € U mpeajiokeHuero pasmnopeadara Ha 4wi.l01 HIIK nma ce
JOMBJIHM KaTO C€ Ypeau M XHUIoTe3aTa KOraro POAMTENAT, HaCTOMHUKBT U
MONIEYUTENAT Ca HEM3BECTHU WJIM ca B HEM3BECTHOCT. J[oOpe € 000CHOBaHO U
pazOupaHeTO Ja Ce MPEAOCTaBH  3aqbJDKUATENTHA 3aluTa W Ha OMICTCHOTO
IOPUIUIECKO JINIIE KOTaTO HETOBUTE WHTEPECH M TE€3U Ha MPEIICTABIISIBAIINS TO
ca TIPOTUBOPEYHBH, KaKTO M HA JIUIIETO, KOETO € HEJAEECIOCOOH0, MaKap Ja ce
MIPEICTABIISIBA OT HETOBUS 3aKOHEH IMPEACTABUTEN. 3alIUTCHO € U pa3OoupaHeTo,
Yye BbB BCHUKM CJIydad Ha 3aJbJDKUTEIIHA 3alllUTa OT aJBOKaT, TS CJIe/iBa Jia €
Oe3IiaTHa 3a HEWHHUTE MOJI3BATEIIH.

YOenurenHo € apryMeHTHpPaHO CTAHOBHIIETO, Y€ TOBEPEHUKBT €
IpoIeCyalieH IPeACTaBUTENl Ha JIMIIETO, KOETO 3ammurTaBa. Kato HOBO 3HaHME
TpsiOBa Ja ce oleHu U Oo0OCHOBaHAaTa Te3a, 4Ye MPOLECYaTHOTO
MPEICTABUTEIICTBO, KOETO OCBIIIECTBSABA MOBEPCHUKHT B HAaKa3aTEITHHUS IPOIIEC
¥“Ma U IyOJIMYHO U3MEPEHHUE.

3a mepBH BT B OBATapcKkaTa IIpaBHA JHUTEpaTypa € HalpaBeHO
IpeIOKEHUE TPUTE MpollecyadHu (urypa — Ha 3allUTHUKA, TTOBEPCHUKA H
0COOCHHMS TIPEJCTAaBHUTEIN, J1a ce OOCIUHAT B €JIHAa MpoliecyajlHa ¢urypa — Ha
aJlBOKaTa, Thil KaTO T€ MaTepuaau3upaT UACHTUYHN (PYHKIIMHM B HAaKa3aTCITHUS
MpoIlec, HOpMAaTUBHATA UM PETJIAaMEHTAIUS € MPHUOJU3UTEITHO €THA M ChIa H
3aII0TO M B TPHUTE CITydasi CTaBa BBIIPOC 32 OCUTYPSIBAHE W 3all[UTa Ha IIpaBaTa u
3aKOHHUTE MHTEPECH Ha YaCTHOIPABHU CyOCKTH.

KaTo nmpuHOC MOXe J1a ce OLICHW U HAaBEICHUTE JOMBIHUTEIHN apryMEHTH
B TM0JI3a Ha BEYEC H3PA3eHOTO B TMpaBHATA JIMTEpaTypa CTAHOBHIIE, YE
MOBEPEHUKBT € CyOeKT Ha HakazarenHus mnporiec. C HOBU M JIOIBIHUTEIHU
apryMEHTH € JIOPa3BUTO M pPa30MpPAaHETO, Y€ IMOBEPEHUKBT TpsiOBa 1a Obje
YCTaHOBEH KaTO CTpaHa B MpoIieca.

Or  3HayeHWe 3a 3aKOHOJATEIHATa TPaKTHKAa ca W HaIpaBEHUTE
MIPETOKCHUS 32 paslIupsiBaHe Ha 00XBaTa W MPHJIOKHOTO T0JIe HA WHCTUTYTA
Ha TIOBEpPEHHKA — 3a OIIETCHOTO HOPUIMYECKO JHIEe Ha JochaeOHa (dasza, 3a
JUIETO, KOETO Ha CHACOHOTO MPOM3BOJCTBO MOXKE Ja C€ KOHCTUTYHpPa KaTo
IrpaXTaHCKA OTBETHHUK U 32 CBHJICTEIIA.

JIpyro o6ocHoBano npemioxenue de lege ferenda e ga ce nombaau HITK
KaTo Cc€ MPEIBHUIN BH3MOXKHOCT 32 TIOCTPAJaIus U HETOBHUS MOBEPECHUK Ja UMAT
IIPaBo Ja y4acTBaT NP MPOBEKAaHE HA OBP30 MPOU3BOJCTBO, CIIOPA3yMEHUE U
B IpoIeAypaTa Imo 0CBOOOX1aBaHe OT HaKa3aTeIHa OTTOBOPHOCT ¢ HaJlaraHe Ha
aIMUHUCTPATHBHO HaKa3aHWE.



HampaBeH e onuT aa ce npeayioxku Npu ObACIIO ypeKIaHe Ha MEAHALUATA
U 110 HaKa3aTeJHHU JieJia, MEAUaTOPhT Ja € aJBOKAT, a YaCTHOIPABHUTE CYOEKTH
Jla MOTaT Jia y4acTBaT MPEJCTABIISIBaHU OT aJIBOKAT.

Nmoctpupan e pa3iuyHuAT 00eM OT MpoliecyaJHu paBa Mpe10CTaBeHU Ha
3allUTHUKA W MOBEPEHHMKA KATO CE€ HACTOsSIBA CHUIUTE Ja OBJAT YETHAKBEHHU.
[Ipensiara ce Ha MoBepeHUKA Ja ObJAT MPEJOCTABEHU M peIvla JpPYyru Mpasa,
AHAJIOTMYHO, KaKTO Ca OCUTYPEHM Ha 3allUTHUKAa — IPABOTO Ja MPEJCTaBs
JI0KA3aTeJICTBA IO JIEJ0TO; MPAaBOTO Ha JOCTHI JO MATEPUATIUTE MO JIEJIOTO
Ipeau MnpeasBIBaHe Ha pa3clie/IBAHETO U T.H.

OT BaXXHO 3HAYEHHWE € M AaHATUM3bT Ha Pa3IUYHU YYKIECTpaHHU
3aKOHOJIATEJICTBA C KOHKPETHU MPENOPBKU M apTyMEHTH 3a peluIMpaHe Ha
oTIeTHU TekcToBe. Hemo moBede wu3cienBaHU ca W pa3pelieHus Ha Te3H
3aKOHOJIATEJICTBA, KOUTO OOOCHOBAaHO C€ Mpejjara Ja He ce Bb3IpUEMaT B
OBJITapCKOTO 3aKOHOJATENICTBO, ThH KaToO TOBAa HE OM OMIIO LenechoOpa3HoO.

1o Taka nmpeAcTaBeHUAT XaOMJIMTAMOHEH TPY/ LLI€ CU MO3BOJIS Ja CIIOAETS
U HsKoU npenopwvku: [IbpBO, TpAOBa J1a ce Jopa3Bue U 000raTu apryMeHTaluATa
3a HANpaBEHOTO NPEJIOKEHHE OILETEHOTO FOPUIUYECKO JIMLE J1a MOXKE J1a ce
KOHCTUTYHpa MO HAKa3aTeIHOTO N0 KaTO YacTeH OOBMHUTEN WM YacTeH
THXUTEN; BTopo, Ou TpsOBasio na ce u3cienBa MO-MOAPOOHO poJisATa Ha
MOBEPEHHKA TP YYaCTUETO MY B IpOIleCyallHUTE JeicTBus, B kouto de lege
lata ¢ mpenBuaeHO HeroBoTO ywactue; TpeTo, 3aAbDKUTENHO TpsOBa na ce
pasrpaHuy4M poJiATa Ha MOBEPEHUKA-aJBOKAT M Ta3u Ha OJM3KUTE Ha JIMIIETO,
3al0TO HSMa HHUKAKBO CHMHEHHE, Y€ TOBEPEHUKHT-aIBOKAT ydacTBa II0
HAKa3aTEJIHOTO JIeNI0, 3a Ja OCUTYpH mpodecroHaqHa MpaBHA IIOMOII, a
ONM3KMTE B3EeMaT YydacThe, 3a Ja OCUTYypAT MOpajHa TOJKpena u
MICUXOJIOTUYECKA TIOMOII[ Ha JIMIIETO, KOETO MPUAPYKaBaT U MPEICTaBIIABaT. 3a
€BPOINENCKOTO MPaBO M MPAKTUKA TOBA € 33aJIbJDKUTENIEH CTaHAApT KOTaTo CTaBa
BBITPOC 3a T. HAP. ,,ySI3BUMHU JIMIA* WIM JIUIA, KOUTO UMAT CIeU(DUIHN HYXIH
OT 3alllMTa [0 HAaKa3aTeJIHUTE Jea.

3axnwuenue

[TpenBua rOpen3nokeHOTO, 1aBaM MOJI0KUTETHA OlleHKAa U Tpeiaram
Ha YBa)KaeMOTO HAY4YHO XYpH J1a MNpenio:ku Ha DakyaTeTHUs CbBeT, IJ1. ac.
n-p IlaBen IlerpoB Cmonuuku na Obae u30paH 3a JONEHT B KOHKypca 3a
3aeMaHe Ha akaJeMuyHaTa IIBXKHOCT ,JIOUEHT MO0 Hay4yHa CHELHATHOCT
,HakazatenHomnpolecyaiHo npaBo‘, npodecuonanHo Hampasienue 3.6 Ilpago,
Hay4Ha objact 3. Conuanuu, cronancku u nmpaBuu Hayku B YHCC.

Penenzent: M. UunoBa



REVIEW

By: Prof. Margarita Ivanova Chinova, Doctor of Juridical Science,
professional direction 3.6 Law, scientific specialty "Criminal
Procedural Law", lecturer at the Faculty of Law of the UNWE

Regarding: The competition for the academic position ''Associate
Professor' in the scientific specialty "Criminal Procedural
Law" in professional direction 3.6 Law at UNWE

Information about the contest

The contest was announced for the needs of the "Criminal Sciences"
department at the Faculty of Law of the UNWE in accordance with Decision of
the AC No. 4/28.06.2023 and was promulgated in the State Gazette, no. 70 of
15.08.2023. | participate as an internal member of the scientific jury for the
contest, according to Order No. 2639/13.10.2023 of the Rector of the UNWE.
As can be seen from Protocol No. 1 of the meeting of the scientific jury, which
held place on 18.10.2023, regarding the conduct of the contest, | have been
appointed to prepare a review, which | am presenting as follows.

One candidate was allowed to participate in the competition - Ch.
Assistant Professor Pavel Petrov Smolichki, PhD

Information about the candidate

Ch. Assistant Professor Pavel Petrov Smolichki, PhD was born on
01.09.1969. He graduated the "Law" specialty in 1993 at the Faculty of Law of
the SU "St. Kliment Ohridski". In 2011, he was awarded the educational and
scientific degree "Doctor" in the scientific specialty "Criminal Process" after
defending a dissertation on the topic "Civil Claims in the Criminal Process". In
1999, he was appointed to the position of "Assistant” in the department of
"Criminal Sciences" at the Faculty of Law of the UNWE, and currently holds
the position of "Chief Assistant” in the same department. He is a member of the
Faculty Council, and was the scientific secretary of the "Criminal Sciences"
department of the UNWE Faculty of Law. Since 1995 until today he practices
law and is registered as a lawyer in the Sofia Bar Association.

Fulfillment of the requirements for occupying the academic position

In the map for the fulfillment of the quantitative requirements for
occupying the academic position of "associate professor” at the UNWE, 515
points are recorded with a minimum of 300 points required to fulfill the
minimum national requirements, as well as 534.5 points with a minimum of 320
points required for the fulfillment of the additional requirements for the UNWE.



The minimum thresholds for all necessary groups of criteria were not only
reached, but also exceeded.

Regarding the fulfillment of the quality requirements, a card was
submitted, in which the monograph "The Attorney in the criminal process of
the Republic of Bulgaria™ is indicated as a habilitation work. This monograph
contains a complete and comprehensive study of a particular problem and does
not repeat or summarize existing knowledge, as is the imperative requirement of
Art. 24, para. 1, item 3 of the Law on the Development of the Academic Staff in
the Republic of Bulgaria (LDASRB). Other publications were also presented
during the competition, which fulfilled the quality requirements for the position
of "Associate Professor”.

As can be seen from Protocol No. 6/10.05.2023, the Habilitation Council
of the UNWE gives a positive opinion on the compliance of the candidacy of
Ch. Assistant Professor Pavel Petrov Smolichki, PhD to the quantitative and
qualitative requirements adopted by the UNWE Academic Councill.

Assessment of educational and teaching activities

Ch. Assistant Professor Pavel Petrov Smolichki, PhD teaches the
disciplines "Criminal Procedural Law" (both lectures and exercises),
"Fundamentals of Law" (lectures) and "Criminal Enforcement Law" (lectures).
He participated in two research projects. In the last five academic years, he has
met, even exceeded, the required classroom workload. He is the author of two
teaching aids - "Interpretative decisions of the Supreme Court of Appeals under
provisions of the Criminal Procedure Code for the period 1999-2022" and
“Samples of acts of pre-trial criminal proceedings, Criminal law cases” . Both of
these textbooks are particularly valuable in teaching criminal procedure to law
students. Ch. Assistant Pavel Petrov Smolichki, PhD is a highly valued and
respected lecturer. The students are respected by his professionalism and his
talent for presenting complex legal formulations in a language they can
understand. His practice as a lawyer is particularly valuable, as it assists him in
educating and illustrating legal institutes with practical experience and
knowledge.

By the evaluations given by the students and the compiled teaching
materials, it is apparent how great the teaching skills of Ch. Assistant Professor
Pavel Petrov Smolichki, PhD are, as well as that he is an established specialist
with high professional qualities and extensive teaching experience.



General characteristics of the presented scientific works

The research activity is primarily aimed at the participation of citizens in
the criminal process, who protect the rights and legitimate interests of persons
who have suffered damages from criminal encroachments. The scientific
production contains analyzes and studies that do not repeat and summarize
existing knowledge, but present new knowledge in the specified areas.

Ch. Assistant Professor Pavel Petrov Smolichki, PhD is participating in
this contest with his monographic work "The Attorney in the Criminal Process
of the Republic of Bulgaria”, which consists of six articles and five scientific
reports.

In the article "The moment up to which the order of consideration of the
case can be changed in the cases of Article 78a of the Criminal Code" the
controversial judicial practice in this regard is examined. Convincingly, the
thesis is defended with numerous arguments that the final moment by which the
court can decide in which order the case will be considered, is the preparatory
actions for considering the case in the court session.

In the article "Procedural legal capacity as a prerequisite for the
admission of the civil claim in the criminal proceedings” are explored important
theoretical and practical problems in connection with the filing of the civil claim
during the criminal proceedings, which contains key contributions of the
research.

The "European Investigation Warrant™ report is dedicated to clarifying
the main purpose of the initiative to adopt a European Investigation Warrant
with a view to gathering evidence in another Member State and the importance
of the latter in proving and uncovering criminal offences.

The report "Public participation in the consideration and decision of
criminal cases - history, development, trends" is valuable because it traces the
historical development of the participation of jurors in criminal cases, its modern
regulations and outlines the trends for its future development.

The report "Procedural problems in the processing of cases of crimes
against the economy" for the first time summarizes the practical difficulties
encountered in proving this type of criminal encroachment.

The report "The Dispositional Session on the NPC and the New Idea of
the Legislator - Practical Problems™ offers good solutions for how to overcome
the practical contradictions in the implementation of this new institute.



The articles "Constitution of the attorney in criminal proceedings",
"Economic effects of expanding the hypotheses in which private legal entities
have the right to be represented in criminal proceedings by an attorney”,
"Procedural representation in criminal cases in some foreign legal systems”,
"Persons, who can be an attorney, and grounds for removing the attorney", as
well as the report "The role of the attorney for compliance with the law in
criminal proceedings"”, will not be subject to review, since they consider
separate aspects of the same issue, such as in the habilitation work.

The monographic work "The attorney in the criminal process of the
Republic of Bulgaria” is up-to-date and significant. Its relevance is determined
by the fact that there is no such monograph published in the Bulgarian legal
literature. It is true that some questions in relation to the attorney have already
been a subject of research, but only in the context of one or another analogous
issue. In this work, the attorney issues are explored in detail, comprehensively
and in their entirety as an independent legal institution. For many years, the
rights of persons who have suffered damages from crimes were deeply
underestimated and neglected both as a legislative permit and as a practical
activity. After the acceptance of Bulgaria as a member of the European Union
and the corresponding European standards, a comprehensive judicial reform was
required, which had a very favorable effect on the rights of persons who suffered
damages from a crime and their participation in the criminal process for the
protection of these rights. The European Convention for the Protection of
Human Rights equally offers relevant mechanisms for the protection of both the
rights of accused persons and for the protection of persons in the determination
of their civil rights.

The study is 258 pages long and consists of an introduction, three
chapters, a conclusion and a bibliography, including 139 publications in Cyrillic
and Latin, and 207 footnotes. A number of scientific methods are taken into
account, such as the most widely used in the analysis of the Bulgarian Civil
Code - the comparative-legal approach - Smolichki has compared the Bulgarian
legislation with the legislation of a number of other countries such as Germany,
France, Great Britain, the USA, Ireland, Russia. These comparisons are made
neither for their own sake nor purely for informational purposes. Provisions
from these legislations are cited as additional arguments for the proposed theses,
and their direct recitation in Bulgarian legislation is often justified and proposed.

This work contains a number of contributing moments, especially those
related to the ideas of changing the legislation in order to improve it and comply



with European and international standards. Various ideas for amending and
supplementing the Code of Civil Procedure have been proposed, most of which
deserve the attention of the Bulgarian legislator. Some of these proposals are
formulated concretely with an indication of exemplary editing of relevant texts,
while others are defined at a conceptual level.

The work is also important for the doctrine, because a number of
theoretical problems and discussions have been investigated and followed,
especially those related to the procedural position of the defender. It is another
matter that some of the views held are too extreme and therefore will generate
serious discussions in the legal community, but this in itself is a value that
cannot be ignored.

Those publications, presented by Ch. Assistant Professor Smolichki, fulfill
the minimum national requirements for professional field 3.6 Law, according to
the LDASRB not only in quantitative, but also in qualitative terms, and meet the
conditions for occupying the academic position "Associate Professor",
according to the Regulations for the implementation of the LDASRB and the
additional requirements of the UNWE.

Evaluation of scientific and scientific-applied contributions

The most important points of contribution in the monograph *'The
attorney in the criminal process of the Republic of Bulgaria' can be outlined
as follows:

Through the skillful use of the comparative legal approach and with
numerous legal arguments, the thesis is supported, that the attorney of private
legal entities in the criminal process should only be a person practicing the legal
profession. Alternatively, another thesis has been proposed - to preserve the
participation of persons who are in close family and kinship relations with the
represented person, but their rights should be reduced.

The concept to provide free legal aid to the victims at the pre-trial stage
when they are unable to pay a lawyer's fee but the interests of justice require
this, has been successfully defended. It is also a good idea to supplement the
provision of Art. 101 of the Civil Code by also settling the hypothesis when the
parent, guardian and custodian are unknown. This concept is also well defended
- to provide mandatory protection to the damaged legal entity when their
interests and those of their representative are contradictory, as well as to the
person who is incapacitated, even though they are represented by their legal
representative. The concept that mandatory protection by a lawyer should be
free of charge for its users in all cases, is also defended.




The opinion that the attorney is a procedural representative of the person
they protect is convincingly argued. The well-founded thesis that the procedural
representation carried out by the attorney in the criminal process also has a
public dimension should be evaluated as new knowledge.

For the first time in the Bulgarian legal literature, a proposal was made to
merge the three procedural figures - the defender, the attorney and the special
representative, into one procedural figure - the attorney-at-law, since they
materialize identical functions in the criminal process, their normative regulation
Is approximately the same and because in all three cases it is a matter of
ensuring and protecting the rights and legal interests of private legal entities.

The additional arguments given in favor of the opinion already expressed
in the legal literature, that the attorney is the subject of the criminal process, can
also be evaluated as a contribution. With new and additional arguments, the
concept that the attorney must be established as a party to the process has been
further developed.

Of importance for the legislative practice are also the proposals made to
expand the scope and field of application of the institution of the attorney - for
the damaged legal entity in the pre-trial phase, for the person who can be
constituted as a civil defendant in the court proceedings and for the witness.

Another reasoned proposal de lege ferenda is to supplement the Criminal
Code by providing for the opportunity for the victim and his representative to
have the right to participate in the conduct of fast proceedings, agreement and in
the procedure for exemption from criminal liability with the imposition of an
administrative penalty.

An attempt has been made to suggest that in future settlement of mediation
and in criminal cases, the mediator should be an attorney-at-law, and private
legal entities could be represented by an attorney-at-law.

The different volume of procedural rights granted to the defender and the
attorney are illustrated, insisting that they are uniform. It is proposed that the
attorney should be granted a number of other rights, analogously to those
granted to the defender - the right to present evidence in the case; the right of
access to the materials in the case before the investigation, etc.

The analysis of various foreign legislations with  specific
recommendations and arguments for the interpretation of individual texts is also
important. What is more, the permissions of these legislations are also
examined, which are reasonably proposed not to be adopted in the Bulgarian
legislation, as this would not be expedient.



Based on the habilitation work presented in this way, | will allow myself to
share some recommendations: First, the argumentation for the proposal that the
injured legal entity can be constituted in the criminal case as a private accuser or
private plaintiff should be further developed and enriched; Second, the role of
the attorney in their participation in the procedural actions in which de lege lata
Is provided for his participation should be explored in more detail; Third, it is
Imperative to distinguish between the role of the representative-attorney at law
and that of the person's relatives, because there is no doubt that the
representative-attorney at law participates in the criminal case to provide
professional legal assistance, and the relatives participate to provide moral
support and psychological assistance to the person they accompany and
represent. For European law and case law, this is a mandatory standard when it
comes to so-called "vulnerable persons” or persons who have specific needs for
protection in criminal cases.

Conclusion

Given the above, | give a positive assessment and suggest that the
respected scientific jury propose to the Faculty Council, Ch. Assistant Professor
Pavel Petrov Smolichki, PhD, to be elected as an Associate Professor in the
contest for the academic position of "Associate Professor" in the scientific
specialty "Criminal Procedural Law", professional direction 3.6 Law, scientific
field 3. Social, economic and legal sciences at UNWE.

Reviewer: M. Chinova



