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|. O0ma xapakTepucTHKA HA TUCEPTALMOHHUS TPY/

1. Heo0X0AUMOCT M AKTYAJHOCT OT M3CJIeIBAHETO

3a1aThKbT € KJIIACUYECKHU YaCTHOMPABEH UHCTUTYT. PasriexaaHeTo My ot
rJIelHa TOYKA Ha IpaBHATa TEOPUS € 4YacT OT KyPCOBETE IO OOIUTalMOHHO
npaBo, KbJETO B HaW-00I TUIaH C€ W3SACHABAT IOHATHUETO, (DYHKIMUTE,
NEUCTBUETO W TPABHUTE MOCIEAUIM Ha 3aJarbka. B dyact or KypcoBere H
TPYJIOBETE MO BBIIPOCUTE HA OOJMTAlIMOHHOTO MPABO NPOOJIEMHUTE HA 3aJaThbKa
ce O0O0CHXKAAT 3aelHO C HEyCTOMKara W OTMETHHHAaTa, KaTro IpaBHO-
JOrMaTUYHaTa OCHOBA Ha Ta3W CUCTEMATUKa € OJIN30CTTa Ha MpPaBHUTE QUIypH
U TAXHAaTa TEHETUYHA BPb3Ka, KAKTO U CUCTEMAaTUYHOTO MSCTO Ha MpaBHATa UM
ypenda. Tasu Tpagumus ce € ciloXxuia olle OT KypCOBETE MO PUMCKO YaCTHO
MpaBo U € pazdupaema OT AUJAKTUYECKA rieaHa Touka. Ho oT riieqHa Touka Ha
IOpaBHATa JOTMAaTUKAa CUMTaM, Y€ IOCJeqHaTa € HeompapaaHa. biamzocTtra Ha
pa3IMYHUTE NPABHU UHCTUTYTU HE 00yCllaBsi HEMPEMEHHO €JHOBPEMEHHOTO UM
pasrnexnaane. Ts mpeanocraBs TAXHOTO pa3rpaHUYaBaHE W OYEPTABAHETO HaA
TEXHUTE Pa3JIMYHU NPU3HALM, CHOTBETHO MAaTEpUAJIHU NPEIIOCTaBKH, KOUTO

BOJAT J0 ITPOABJIICHUCTO HM.

Ot npyra crpaHa, B ObJrapckara IpaBHa TPaauIlds JUIICBA H3CJICIBAHE
Ha mnpobOysemutTe Ha 3adarbka cien 1989 1. ToBa 0OCTOSATENCTBO MOpaxkaa
HEOOXOAMMOCTTa OT TEOPETUYHO pasrjekIaHe Ha TMPaBHUS HHCTHTYT,
BKJIFOYHUTEITHO C OTIJIeJI HACTOSIIOTO CBhCTOSHHE Ha IIpaBHaTa ypenda H

1
chAcOHATa IPAKTHUKA .

HGO6XOI[HMOCTT3 OT N3CJICABAHCTO HA OTACITHUTC HpO6HeMI/I Ha 3aJaTbKa

CC omnpcacisa u OT 06CTO$ITCJ'ICTBOTO, g€ IO OTACIHUTE BBIIPOCH, KOHUTO Ca

! HocnennoTo w3cneaBane Ha 3aaThka B GBITapcKaTa MpaBHA JOKTPHHA € HAIIPABEHO mpexu 1944 r. ATanacos,
I'. KanmapoTo u npaBo Ha oTMsTaHe (MMIIMAHIBK) MO OBIrapcKOTO TPaXKIaHCKO M THPTOBCKO NpaBo. (ChluHa U
npaBHH aeictBus). Codus, 1939, n-ua ,,bearapcku nogem™ — orrevarano U nutupaHo 1o ci. [IpaBHa muchi, Ne

3-4, 1939



CBBp3aHU C HEro, MOYTHU JIMIICBAT TEOPETUYHH U3CJIC/IBAHUS, a MPAKTUUYECKUTE
npoOiieMd Bce TIOBEYE MOpa)¥aaT MoAoOHa HEoOXOAMMOCT. BbIpeku To3u
IPOIYCK B NpaBHATa HU KHIKHUHA B MIPAKTUKATA 3aJaTbKbT € KB UHCTUTYT,
KOWTO MMa €KEJHEBHO NpHiIokeHue. Jloka3aTeacTBO 3a TOBa, OT €JHa CTpaHa, €
HAJIMYMUETO Ha ChlieOHA MpPaKTUKA MO PA3IUYHUTE MPOOJIEMU HA WHCTUTYTA,
kosito He € camo Ha BKC, HO W Ha MbPBOMHCTAHIIMOHHUTE W BbB33UBHUTE
chawMma. Te3n akToBe HEBMHArM JAOCTUTaT A0 KAacallMOHHO OO0KaJBaHE, C
orjeil OrpaHUYCHHUATa U CEJEKTUBHOCTTA IMPHU JIOMYCKAHETO Ha BBH33UBHU

pelIeHus 10 KacallmoHHa MpoBepKa, cboOpa3zHo mpaBuwioTo Ha wi. 280 ['TIK.

Tpsi6Ba na ce orOenexu, 4ye JOroBOpHaTa MpakTUKa € pa3BUiia HHCTUTYTA,
KaTo ChblllaTa IO TOJ3Ba 3a pErjaMeHTHpaHE Ha OTHOLICHUSATa MEXIy
KOHTPAaxXEHTHTE, KaTo 4YacT OT MPAKTUYCCKUTE pa3pEIIeHUs C€ OCHOBaBaT
eaMHCTBeHO Ha Hopmata Ha uwi. 9 33]/1. Toect, pa3BuTtHeTro Ha 3ajaTbka
MOHACTOSIIIEM € TBOPEHHWE Ha JOTOBOPHATA NMpAKTHKa — HAmp. T. Hap. ,,CTOI-
kanapo“‘. ToBa 3aTpyIHsIBa MPaBONPUIIATAaHETO, Th KAaTO JMUIICBA JTOKTPUHAIHA
OCHOBa, KOSTO Ja CIy)XH 3a OIOopa IpHU pa3pellaBaHeTO Ha pPa3IMYHUTE
MPaKTUYECKH Ka3yCH, KOETO € MPEANOCTaBKa U 3a (POPMUPAHETO HA PA3IHYHA U

HCIIOCJICAOBATCIIHA C’bI[e6Ha IIpaKTHUKa II0 HpO6J’I€MHT€, CBBpP3aHH CBC 3addThKa.

Bcuuko wum3nokeHo 10 Tyk oOyciaBs HEOOXOJIMMOCTTa OT  II0-
3aIBJIOOUYEHOTO HW3CIEABAHETO HA 3a7aTbkKa, KaKTO W aKTyalHOCTTa |

HGO6XO,Z[I/IMOCTTa OT CaMOCTOATCIHO HAYYHO HU3CJICABAHC.



2. IlpenMeT U 1eJ Ha U3CJIEeBAHETO

[TpenmMeT Ha U3CIeABAHETO € 0OCKTUBHOTO OBIATAPCKO TPAXKAAHCKO MPABO
U TpaBHUTE pa3nopendu, KOUTO pErjaMeHTHpaT HMHCTUTYTa Ha 3aJaTbKa.
W3cnenBanu ca OTAETHUTE pejallid B YacTHOMpaBHATa ypeada, 3a 1a ce
Pa3KpUST CHUTHOCTTA HA 3a7aThKa, HETOBOTO MPHIIOKHO ToJie U ocobeHoctu. B
U3JI0)KEHUETO Ca KOMEHTUPAHU Pa3IMYHUTE TEOPUH U CXBAIlAHUSI IO OT/ACIIHUTE

poOJIEMH, KOUTO Ca CBBP3aHU ChC 337aThKa.

HpCI[MCT’bT Ha H3CJIICABAHCTO BKIIIOYBAa HAJIWYHUTC IIPaBHHU TCOPUH,
TAXHOTO KOMCHTHPAHC H IIOJIECMHU3HPAHC C TAX. Ha MEcTaTra, KbJACTO JIUIICBAT
HU3CJIICABAaHUs, Ca H3JIOKCHM JIMYHHU CXBAllldHHUA W HHTCPHIPETAllMM — TOBA B
OIIPCACIICHU ACIICKTH LCJIHN K IIOPAXKIAHCTO HAa AHUCKYCHA IIO BBIIPOCH, KOHUTO
A0pHU Ja M3IICKIAaT KIIACHYCCKH, HC Ca KOMCHTHPAHHU HO'3aI[T:J'I60‘-ICHO B

IIpaBHATa TCOPHAI.

C oryen Ha Ka3aHOTO JIOTYK, Y€ MPEAMET Ha U3CJIEABAHETO € 0OEKTUBHOTO

OBITapCKO TPAKAAHCKO MPABO, TO MPEIMET Ha U3CIICABAHE Ca:

¢ CbhIDHOCTTA HA 3aAdTbKd, HU3SACHABAHCTO MY KaTO CIACIKA H
Pa3KpHUBAHC Ha 0COOCHOCTUTE Ha IIpaBOTO HA OTKa3 OT AOIo0BOpa,

KOETO € CBbP3aHO ChC 33J1aThKa;
® HSKOW BBIIPOCHU Ha 3aKOHHUS 33/1aThK;
® pa3KpuUBaHE Ha CHITHOCTTA HAa (PYHKIIMUTE HA 3a7aThKa;

® WH3J4ACHsJABAHC Ha JBaTa OCHOBHH C(l)eKTa Ha 3agaTbKa —

OoONUralMoHeH e(eKT U BEIIeH eeKT;

® HSJKOW BBIPOCH, CBBP3aHH C MPOIECYaATHUTE MPOOJIEMU OTHOCHO

3alluTaTa U OCBIICCTBABAHCTO HA MATCPHUAIITHUTC IIpaBa.

C OTJIEA Ha TaKa HU3ACHCHUA IPCAMET Ha HU3CIACABAHCTO LCIUTEC MY Ca

CJIICOAHHUTC:



MMpOCIICAABAHCTO HA UCTOPUICCKOTO PA3BUTHC HA MHCTUTYTA,

HU3ACHABAHCTO HAa 3a4aTbKa KAaTO CACIKA, KAKTO M CBhIIOCTABAHCTO U
OTTPAaHNYaBaAHCTO MY OT CXOJHHU IIPpABHU MHHCTHUTYTHU, KAKTO H
Pa3rJICKIAHC HaA HpO6JI€MI/I, BBb3HUKHAJIN B JOTOBOPHATA IIPAKTHKA,

0e3 1a umMaT u3pruyHa ypenda B MO3UTUBHOTO HU TPABO;

HU3CJICABAHCTO Ha 3aAdTbKad, KOIdTO AOdaBAHCTO, PCCII. HCTOBUA

pa3Mep Ca MPCABUACHU 110 CHUJIATa HAa U3PUYHA HOPpMA HA 3dKOHA,

paskpuBaHe Ha (PYHKIUUTE WM e€PEKTUTE Ha 3aJaThKa OT TJICIHA

TO4YKa Ha O6J'II/IFaI_II/IOHHOTO H BCITHOTO IIPaBO;

Pa3rJICKAAHCTO HA PAa3JIMYHHU IIPOICCYAJIHH HpO6JIGMI/I, KOHUTO Ca OT
3HA4YCHHUC IIPpHU 3allliuTa Ha CY6CKTHBHHTC MaTCpUaJIHU IIpaBa, U
KOUTO IPOMU3THYAT OT 3aJldaTbKa KaTO CACIIKA WM B CIIY4YauTcC,

KOraTo CbIIMAT € IIPCABHUACH I10 CHUJIaTa HAa 3dKOHA.



3. MeTtonosi0rusi Ha u3cJaeABAHETO

B uscnenBaneTo ce u3noii3Ba MPaBHO-AOIMAaTHUHUAT METOJ, 3a Ja Obie
aHaju3uMpaHa JeicTBaliaTa 3aKOHOBAa ypeada IO OTHOLIEHWE Ha 3a/JarTbKa.
N3noa3BaH € HCTOPUYECKUAT METOJI, Ype3 KOUTO CE€ MPOCensiBa Bb3HUKBAHETO
Ha 3aJaThbka M HErOBOTO pa3BUTHE, KOETO B KpailHa CMETKa € JOBEJIO [0
CEeramHOTO ChCTOSIHUE Ha IpaBHATa pErVIAMEHTALMs U IpaBHATa (Qurypa Karto
s110. CbC CPAaBHUTEIHONPABHUSA METOJ C€ ILEJIM HE CaMO IIOKa3BaHETO Ha
periiaMeHTalusTa B IpYyrd NPaBHU CUCTEMH, HO U HAMUPAHETO Ha OOLIUTE U
Pa3IMYHUTE MOMEHTH B TAX 10 OTHOLICHUE Ha Pa3IVIeKJaHUs MHCTUTYT. ToBa
crioMara, 3a Ja ObJaT pa30paHu BB3IJIECAUTE HAa Pa3IMUHUTE 3aKOHOAATENIN KbM
u3clieBaHaTa mnpaBHa (urypa. M3mon3BaHa € TeXHUMKaTa Ha MKOHOMHYECKHS
aHaJIM3 Ha MPABOTO C LIEJI pa3KpUBAaHE MKOHOMUYECKHUTE ACIIEKTH HA 3a/aThbKa.
Pasrnexaanero Ha mnpoOieMa OT Ta3u TJIeJHA TOYKa M3ACHSIBA HE CaMo
CbCTOSSHUETO Ha JelcTBallaTa IpaBHa ypenbda, HO M Ha NpaKTHKaTa
(mpakTUYECKUTE pa3pelIeHUs] M KOHCTPYKIMH) MO OTHOLICHHWE Ha 3a/aThKa.
HamnpaBeH € KpUTHYEH aHaIu3 Ha HAJMYHATA ChACOHA MPAKTHKA 110 OTHOIICHHE
pasriexnaanara ¢urypa. Ha cboTBeTHHUTE MecTa € HEM30€KHO pasrienaHa
chaeOHaTa MpaKTHKa MpU OJMU3KU U CXOJIHU MPAaBHU MHCTUTYTH. M3cienBanu ca
CTaHOBHIIIaTa B ObJrapckara NnpaBHa JUTEpaTypa MO MOCTABEHUTE MPOOIeMH,
KakTO U TPYIOBET€ Ha YYXJIECTPaHHU aBTOPHU M ChAeOHATa TNpaKTHKa

(6baTapcKa U UyKACCTpaHHA).

4. O0eM M CTPYKTYpa HA JUCEPTANMOHHUS TPY/
Hucepranusrta ce cbcron OT 387 CTpaHHWIM, KOWUTO BKIIOYBAT
ChABpKAHUE, YBOJ, TET TJIaBH, 3aKio4eHue u Oubnuorpadus. B Tpyma ca

HanpaBeHu 441 Oenexku MoJ JUMHUA, a OubOmuorpaduara cChabpka 3arjiaBus



OCBEH Ha OBJATAPCKU €3UK, TaKa U HAa aHTJIMUCKHU, GPEHCKU, HEMCKH, UTATMAHCKH

U PYCKH €3UK, KaKTO CJIE]IBA:

- 82 KHUTH U y4eOHUIM, CBbP3aHU C TEMATA U pa3riieKIaHu poOIeMH;

- 20 moHOrpadguu M CTyIHH Ha Pa3IU4HH OBITAPCKH U UYKIECTPAHHH
aBTOPY;

- 51 cratuu OT pa3NIUYHU OBJITapCKU U UYKJIECTPAHHU aBTOPH, KOUTO
3aCTBIBAT TE3W, CBBP3aHU C IHUCEPTALMOHHUSA TPy, WA TAKUBA IIO
po0JieMHU, KOUTO ca CBbP3aHU ChC 3aCThIICHUTE TE3H;

- 160 pemenust Ha pa3TUYHM MO CTEMEH CHAWININA, KaTO MpeolianaBa
TwnkyBarenHa u ka3yanHa npaktuka Ha BKC, a Ha cboTBeTHHTE MecTa
(BBB BpB3Ka CBC CpPAaBHUTEIHONPABHMS TMpEryie[]) M aHajdu3 Ha
Yy>KJIECTpaHHU CbaeOHU pemeHus — Hax 30 pemieHus (OT MpakTHKa
BbB ODpannusa, Uranmua u I'epmaHus), 4acT OT KOUTO LHUTHPAHU U
aHAJM3UPAHU OT CBOTBETHHS CBJ, a APYIHM IO H3PUYHO ITOCOUYEHH

ChbUMHEHUS B Onbiorpadusra.

OT rieqHa ToYKa Ha CTPYKTypaTa AUCEpTalUsITa ChIlaTa € OTKIOHSBA OT
KJIACHYECKH BB3IMpPHUETaTa CTPYKTypa OT Tpu TwIaBu. llpwmunmHWTE 3a TOBa
OTKJIOHEH ca HsAKoJako. Ha mbpBo MmsicTo TpsiOBa ga ce oTOenexu, ue
IIPOITYCKAHETO HAa UCTOPUYECKHUS W CPABHUTEITHOTPABHUS aHAIN3 OWxa JOBEJH
70 HEmbIHOTa Ha H3J0XKeHHeTo. Karo BTOpM apryMeHT 3a MOCOYEHOTO
OTKJIOHEHHE TpsiOBa Jla ce TOCOYH, Ye U30SIrBAaHETO KAKTO B M3JI0KEHUETO, TaKa
¥ B OTJEJIHA TJIaBa HA MPOIIECYATHUTE MPOOIeMH, CBbP3aHu ChC 3a7aThbka, Ouxa
JIOBEM 1O HEMBJIHOTA Ha W3JI0KCHUETO W JO HEroBara MPaKTHYSCKH
HEI'BJIHOTA.

Toect, HAKOM OTKJIOHCHHS OT TpaiHO BB3NPHETHTE BIKIAHUSI B
CTPYKTYPHO OTHOIIIGHHE CIIOMAarat 3a TMo-A00pusS HHTEPIUCIUIINHAPECH
MOJIX0J, KOWTO MOXKE Ja CIOMOTHE KaKTO 3a II0-ICHOTO W3SCHSBaHE Ha

ITOCTAaBCHUTC HpO6HeMI/I, TaKa W 3a IO-TOJIsIMa IPAaKTHUYCCKa IMPHUIIOKHMMOCT Ha



TpyJa, KOETO CIopes MEeH TpsOBa Aa ObJEe W HACOUYCHOCTTA HA BCSIKO HAYYHO
W3CIIC/IBaHE.

OTpenHo OT TOPHOTO cleJBa Ja Cce€ CIOMEHE, 4Ye KIACUYECKO
CTPYKTYpUpaHE Ha TUCEPTAIMOHECH TpyA, OM OWJIO MOIJIO /1a € TOJIE3HO H
oTpaBJaHoO, KOraTo TeMara Ha AUCEPTAIMOHHUS TPYJ € CBbp3aHa eIMHCTBEHO C
pas3riIekTaHETO Ha TPOOJIEMU CaMO Ha MaTEPHATHOTO WM IPOIECYATHOTO
rpaxaaHcko mpaBo. Korato e Hamwme wW3cienBaHe, KOETO pas3Tiexaa
npoOJieMUTe Ha OMNpPENEICH HWHCTUTYT IO OTHOIIEHHE HAa MAaTEpPHAHOTO |
MPOIIECYaTHOTO TMpPaBoO, TO € JIOTMYHO, Y€ CBIIOTO OM cleaBajio naa ce
CTPYKTYpHpa B OTISITHH TJIaBH, ThH KaTO CHa3BaHETO Ha KJacwuecKaTa
CTPYKTypa OM HampaBWJIO H3JI0KEHHUETO IMO-TPYJHO paz0upaeMo U UYETHUMO,
JIOKOJIKOTO CIIa3BaHETO HAa CTPYKTypa C TPH TJaBU M€ MPEATNIOCTaBH WM
MHO>XECTBO EKCKYPCOBE, WJIM MHOXECTBO OTHOCUTEIHO ABITH OENEKKH O]
muausa. OTaenmHo OT ToBa MOXE Ja ce odeprac W IpoOJeMbT, dYe
€IHOBPEMEHHOTO pa3TJIekKJAaHe W apTyMEHTHpPaHEe Ha MAaTCPUATHONPABHU U
IIPOLIECYATTHONIPABHU MPOOJIEMU MOXKE Ja JIOBEJIe TEKCThT Ha U3CJIEIBAHETO IO
M3KTIOYUTEITHO TeKKH TPaMaTHIECKA KOHCTPYKIIHH, KOUTO HE OMXa 0OCITy KUK
HUTO HAYYHOTO XYypH, HUTO uuTaTens. Hamporus, OM MOrio na ce CTUTHE [0
HESICHOTa B TE€3U W apPTYMEHTHUTE, KOETO HE € B I0J3a Ha H3JI0KEHUETO B
JTUCEPTAIIMOHHUS TPY/I.

B ctpykTypHa riegHa Touka 61 MOTJIO J1a ¢ OTOENIeKH — Ha MPBB MOTJIe]T
M3BECTHA HETOCIEI0BATEIHOCT C OIJIe] ToJieMUHaTa Ha riaBuTe (Taka riasa |1l
,Omepanuuenue Ha 3a0amvKa om CXO0OHU NpasHu gueypu‘‘) € 10cTa Mo-Majika
KaTo 00eM OT OCTaHaJuTEe YacTH Ha ChYMHEeHHeTo. ToBa, oOaye, € HampaBeHO
YMHIILICHO — 3a SICHOTA, Thil KATO CPaBHEHHUETO B CTydast U3UCKBA MO TICPTABAHE
Ha OMpEeIeIeHN OCOOCHOCTH, KOUTO ca OT 3HAUYCHHE HE CaMO 3a YHCTO
TEOPETUYHOTO pasrpaHUYaBaHE, HO MMa M BaXKHU MPAKTHUSCKH TIOCIICIUITH.
Ta3u Hechbpa3sMEPHOCT MEXAY OTACITHHTE YacTH Ha HM3JI0KEHUETO TPYAHO Ou

MOrIJlIa ga €€ IIpeodoJICC, ThH KaTO aKo IjaBaTa 6T>I[e 066,[[I/IHeHa C HAKOA OT



ApyTruTe TOBa OM CMECHJIO pasriekJaHaTa MpobieMaTHKa, KOeTo O MOTJo Ja
JOTPUHECE 10 HEU3SACHSIBAHE HA Pa3riIelaHUTE BBIPOCU WM J1a Bb3HUKBAHETO
Ha HoBM TakuBa. Ot gapyra (dbopmanHa) cTpaHa, HsSIMa H3HMCKBaHE 3a
Chpa3MEpPHOCT Ha TJIaBUTE B H3n0keHuero. [logoOHO cxBamjane Ou JOBEIO
€IMHCTBEHO [JI0 OrpaHUYaBaHE Ha TpyJa B ONpPEIETICHU TPaHUIU WIH
o0eIMHsABAHETO HA TJIaBU, KOETO 0Oave OU MOTJIO J1a T0BeJE 0 ocoYeHaTa mo-
rope omacHocT. Hemo moBede — MHCIMMO € OTTpaHHuYEHUsATa Jaa ObaaT
HampaBEeHU B OTJEIHA IJIaBa, JOKOJIKOTO TIOCIEAHUTE OOMKHOBEHO HE ce
OTHACST JI0 OCHOBHUTE TE€3U, KOUTO C€ U3JaraTr B JUCEPTALIMOHEH TPy, a UMAT
BTOPUYEH XapaKTep — ChIIHOCTEH (M3BBbPUIBAHETO HA OYKBAJIIHO pa3rpaHUYEHUE)
1 (YHKIMOHAJEH (Ja ce HalpaBsT BbB BPb3Ka C TE3H, 3allUTaBaHU B TPyAad) —
KOWTO JIBE MPOSIBJICHUS Ca HAJIUIIE B HACTOSILIHUS TPY/I.

C ornen HampaBeHUTE O€JEKKM KbM JIMCEPTaHTa CJejl BbTpPELIHATa
3aIllUTa, U3JI0)KEHUETO € ChOOPA3eHO ChC 3aKOHOAATEIICTBOTO U MPAKTUKATA KbM

14.01.2020 r.
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I1. KpaTko u3JjioxkeHue Ha IUCEPTANMOHHMSA TPYA

B yBoma Ha aucepTalMoOHHUS TPyJ, HAa MHPBO MSCTO, € OOOCHOBaHa
AKTYaJIHOCTTa Ha H3CJICABAHETO, KAKTO M HEroBUA IpeAMET U LeJl, Karo ca
HAIpaBeHH W HIKOM TEPMHUHOJOTHYHU OENEKKH, KOUTO MLENAT Ja YJICCHST

YUTaTCJIid B U3JI0KCHHUCTO U Jda BHCCAT SICHOTA B CBIIIOTO.

[TocnenoBatenHo ca MpeACTaBEHU pasrielaHuTe MpoOJIeMH B TJIABUTE Ha
U3JI0)KEHUETO, KaTO B CMHTE3UpPaH BUJ Ca IMPEICTABEHU OCHOBHUTE IPOOJIEMH,
KOMTO ca OWJIM pa3Iriie’KJaHu BbB BCSKA OT TJIaBUTE HA JUCEPTALMOHHUSA TPYA.

Cpmo Taka B yBOAA M B H3JOKEHHETO Ca HAIlPAaBEHU HIKOU
TEPMUHOJIOTHYHU OEJIEKKH, KOUTO LENAT KAaKTO YJIECHSBAHE HAa YUTATEINs, TaKa
U MPEIBAPUTEIIHO M3ACHABAHE HA 4YacT OT I[I0J3BaHATa TEPMHUHOJIOIUS B
u3cieaBaHeTo. ToBa Ha NMPBB MOIVIEN U3IVIEKIA HE TOIKOBA 3HAYUTEIHO — OT
JOKTPUHAIIHA U OT IIPAKTUYECKa IJI€AHA TOYKA, HO IIPOTUBHO HA TOBA I'IbPBUYHO
Ha0II0IeHUE, TEPMUHOJIOTUYHUTE O€NIeKKHA U YTOUHEHHUS MPHU U3CIIEIBAHETO HA
3aJaTbKa ca OT TOJISIMO 3HAaY€HWE, Thid KAaTo B NPOTUBEH ciay4yail OM MOIJIO
€JIEMEHTapHa TEPMUHOJIOTUYHA HETOYHOCT Ja JI0BEJE HE caMo /10 Hepa3OupaHe,

HO M 10 HCITPABUJIHO IMPHUIIOKCHNUC HA MATCPUAJIHMA 3aKOH.

Inaga |
,, Mcmopuyecku u cpanumennonpaser anaius "

B rnaga | ,,Jictopuuecku u cpaBHUTETHONPABEH aHAIN3 HA ChUUHEHUETO
ca pasrjiefaHd NpoOJeMUTE Ha HMCTOPUYECKOTO pPAa3BUTHE HA 3aJaTbKa U €
HApaBEeH CPABHUTEIHONPABEH MPETJIE] HA HIKOW OT JEUCTBAIIUTE IPABHU
CHUCTEMU.

B wucropuueckun acmekT pa3BUTHMETO HA 3aJaTbka € MPOCICICHO OT
PHUMCKOTO IPaBO MPe3 HEMOBUsI UCTOPUUECKU TE€HE3UC, KATO € HAIPABEH OIUT 3a

pasriCKagane Ha HMHCTUTYTA IIPE3 MpU3MATa Ha KOHCCHCYAIHHUTC JOTOBOPH H
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TAXHOTO pa3BUTHE, KAaKTO U ThproBusatra B CpeaumzemHomopuetro. OnuteT 3a
MMAHOPAMEH MpErJie]] Ha PUMCKONpPaBHaTa OCHOBA HA MHCTUTYTa HE € MPAaBEH
HUTO B ChBpEMEHHaTa OBJrapcka MpaBHa JUTEpaTypa, HUTO B JOKTpHUHATA
npeau 1944 r., KpAETO ca pasriexiaaHu caMO OTJCTHU acClEKTH Ha 3a/1aThka,
CBBp3aHu C PUMCKOTO IPaBo.

UznoxkeHn e reHe3uchT Ha arra confirmatoria upe3 pasriekIaHeTo U
aHAJIN3a HAa TEKCTOBETE Ha /[Urecture m Ipyru M3TOYHMIM HA PUMCKOTO ITPaBo,
KaTo aKIEHTHT € MajHal BbpXy (GOopMUpaHETO HA 3a/aThKa C OrJie]] pa3BUTHETO
HAa KOHCECHCYAJIHUTE IOTOBOPH, BBB BpPbB3KAa C KOETO OCHOBHO € 3arloyHaia
JIOTOBOpHATa MpakTHKa IO OTHOlIeHWe Ha arra-Ta B JlpeBen Pum. IlomoGHo
pasfeneHne Npu pasriekJIaHeTO Ha MCTOpUYECKaTa OCHOBAa Ha 3aJaTbka €
HEOOXOJIUMO, Th KaTo MPU H3HICHSIBAHETO HA HUCTOPUUYECKUTE ACIEKTH Ha
WHCTUTYTA CE€ YCTAHOBSBA, Y€ PUMCKOIIPABHOTO pazOupaHe 3a KOHGUPMATOPHUS
3aaThK € Pa3JIMYHO W MMa Pa3IM4YeH T'€HE3UC OT IMECHAJIHUSA 3aJaThK, KOUTO
MPOM3JIM3a OT TPBLUKOTO MPABO.

Ha cnexBamo wmsicto € pasriieaH BBIPOCHT ce arra poenalis, kato
W3PUYHO € MOCOYEHO, Y€ C€ Kacae 3a pa3jIMueH BHJ 33aJaThK M Ca IMOCOYECHU
HETOBUTE OCHOBHHU pAa3JIMudsl BbB BPb3Ka C HCTOPUUYECKOTO MY DPa3BUTHUE B
JPEBHOTPBLKOTO IIPABO M MOCJIEABAIIOTO PUMCKO IPaBO, B TOBA YHUCIO H
MMIIEPATOPCKOTO 3aKOHOJIATEJICTBO, KAKTO M YAaCT OT HETOBUTE KIIACUYECKHU
KOpPEHH.

PazrnexnaneTo Ha PUMCKOIPABHM OCHOBM HAa MHCTUTYTA MUMa TOJISIMO
3HaYeHUE 3a MPaBWIHOTO MY pa30upaHe HE caMO OT [IJleJHa TO4YKa Ha
UCTOpUYECKH 0a3uc, HO W OT TJeJHAa TOYKAa Ha HETOBOTO KOHIUIIUpAHE U
ChBpEMEHHA MpaBHA ypea0a y HAC U B CPaBHUTEITHOIIPABEH aCIICKT.

OT riegHa TOYKa Ha CPABHUTEIHOTO M3CJIEABAHE € HAlPABEH aHAIU3 Ha
aKTyajlHaTa IO3UTHUBHOIPAaBHA OCHOBAa M ChJcOHA mMpakThka BBHB DpaHuus,
I'epmanus, Utanus, EcTtonust (HOKOJIKOTO ASHCTBAMAT M OOJIUTAIMOHEH 3aKOH

e cpaBHuTenHO HOB — oT 2002 r.); Pyckata ®enepauus, KakTo U HSKOH
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HEBJIC3NI B cWiia mpoektu u T. Hap. Soft law — IIpoekra 3a IlIBeitmapcku 'K;
Oo6mara Pedepentna pamka (DCFR). PasrnexmaneTo Ha 4YyXaW IpaBHU
paspelicHus, BKIIOYUTEIHO Ha MPOEKTH 3a 3aKOHH, pecll. NpaBwiaTa Ha SOft
law, pegocTaBs BH3MOKHOCT 3a MPOCJICAsIBaHEe HA ChbBPEMEHHOTO Pa3BUTHE HA
MHCTUTYTA — HETOBUTEC TEOPETHYHHM M MPAKTHYCCKH MPOOJIIEMH, KAKTO U
BB3MOXKHOCT 3a (opmyiaupane Ha npemnoxkenus de lege ferenda, pecm. 3a
qeplieHe Ha CPaBHHUTEITHONIPABHU apryMEHTH IPH THIKYBAaHETO W MPHJIATaHETO
Ha 3aKoHa. B Ta3u Hacoka TpsiOBa ja ce CIIOMEHE, Y€ 4acT OT (GOPMYIHPAHUTE
NPE/UTOKEHUST 32 OBJIEHIO Pa3BUTHE HA 3aKOHOJATEIICTBOTO HMMAaT OCHOBAa B
CPaBHHTEITHOIIPABHUS TIPETJIE]l, OT KOWTO ca MOYEPIICHH KaKTO CXBaIllaHHs, TaKa
M OIPEJICTICHH MTOXBATH B IOPUIMUYECKATa TEXHUKA.

B mocnemHaTa 4WacT OT IiaBa I'bpBa Ca pasriieaHH HCTOPHUYECKUTE
OCHOBM Ha 3aJaThka B CBETJIMHATa Ha IpaBHATa HCTOPHUS Ha OBITapCKOTO
oOWYaifHO TPaBO, THH KAaTO WHCTUTYTHT € OWJI MO3HAT M IIMPOKO ITOJI3BaH,
nopajgd KOETO JOpPH HE TOJKOBa 3aabJI00YEHO, KOJKOTO €IHO MpPaBHO-
HCTOPUYECKO M3CIIe/IBaHE € HEOOXOIMMO MHCTUTYT Ja ObJIe CIIOMEHAT, KaTo Ce
pasrienar JOTOBOPHUTE, MPHU KOWTO 33BbJDKHTEIHO C€ € JIaBajl 3aaaThK (Harp.
Ha/IHUIIA, ThOTOPHIIA, TOKYIIKO-TIPOIaXK0a U T.H.), ChOTBETHO TaKHBa, IIPH KOUTO
TOBa HEe ¢ OMI0 HeoOXoAuMO (HCITOIUIIA, 3aeM, PUOOJIOBCTBO U Jip.). M3pudHO ¢
MOCOYCHO, Y€ M TOTABalIHOTO MPaBO € MPAaBeJO pa3jinka MEXay 3alaThbka U

OTMCTHHHATA, KaTO I' € TPCTHUPAJIO I10 PA3JINUCH HAYHH.
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I'nasa Il
,Cvlynocm na 3a0amvka‘

B pasnopenbara Ha wi. 93 or 33/ 3akoHomaTesAT HE € Jayl JierajaHa
nebuHunus Ha 3anarbka. [IpaBHata Qurypa e odepraHa 4ype3 HeilHaTa
JIOKa3aTEJICTBEHA, 00€3lIEeTUTENIHA U o0Oe3neunTenHa (yHKIHSA, KaKTO U 4upe3
MIPaBHUTE MOCJIEIUIM, KOUTO HACTBIBAT NpPU YNPAKHABAHE HA 334aTHUYHOTO
npaBo. Bwpeku ToBa, OOEKTUBHOTO IMPaBO HE JlaBa OTTOBOP Ha BBIIpOCa 3a
[IpaBHATa CHIIHOCT Ha 3a/JaTbKa. PaskpuBaHETO Ha MOCJIEIHATa € BaXKHO, Thil
KaTo MMEHHO 4Ype3 MpaBHATa CHIIHOCT Ha 3aJaThka IIE C€ HU3SICHU CaMOTO
IOPUINYECKO SIBJICHUE, € CE U3BENAT INPUCHIIUTE MY IIPABHHU XAPAKTEPUCTHKH,
KaTo C€ ouepTaiT MaTepUaTHUTE MPEANOCTaBKU (FOPUANYECKUTE (HAKTH), KOUTO
U3IIBJIBAT HETOBUSL (paKTUUECKH ChCTaB. ToBa Iie J0OBeAE IO pa3KpUBaHE Ha
MpaBHUTE MOCIEAUIM HA 3aJaTbka W HeroBure ¢QyHkuuu. Hemo mnoseue,
pasnopendara Ha OOJMTallMOHHMS 3aKOH HE OOXBalla ClIydauTe Ha 3a/aThK,
KOMTO Ce€ JaBa II0 CWJIaTa Ha IpaBHAa HOpMA, T.€. 3aKOHEH 3axarbK. ToBa ca
XUINOTE3U, IPU KOUTO 33/JaThK C€ JaBa B M3II'bJIHEHHE HA KOHKPETHA IpaBHA
HOpMa — HaIlp. 3a/IaThK 3a y4acThe B MyOJMYHA MPOJIaH Ha HEJIBWKUM UMOT,
chraacHo npaBmwiioTo Ha uil. 489, ain. 1 ot I'TIK; yupensiBane Ha obe3nedeHue o
pena Ha uwi. 282 ot I'TIK; 3amaTpk 3a ydyacTue B THpPr mo pena Ha wi. 246 or
JOIIK u T.H. CnegoBarenHo, OT TJelHA TOYKAa OT IMO3UTUBHOTO IIPABO €
HE0OXOAMMO J1a ce pasriie[la ChUIHOCTTa Ha JOTOBOPHHUS M 3aKOHHUS 33JaThK,
KaToO B KpailHa CMETKa ce HaIllpaBH M3BOJI IAJIA CE€ Kacae 3a €Ha €IMHHA IpaBHa
durypa, wim 3a TakaBa ¢ Pa3’IUIHU MPOSBICHUSA, CHOTBETHO C PA3JIMYHU MTPABHU
MOCJIEIULIH.

3a1aThKBT € CHEJIKA, [0 CUJIaTa Ha KOSITO €IHO JIUIE — Karnapoaarel, /1aBa
Ha JIpYro JIMIIe — Karmaponpuemarell, Belll WM CyMa IapH, 4Ype3 KOUTO CTPAHUTE
NOTBBPKIABAT, Y€ Ca CKIIOYMIIM CIIeJIKa OT OMNpEeNeSeH BUJl WU Ca MOEH
3abJDKEHHE Ja CKJII0YaT TakaBa, KaTo ca C€ ChIJACWJIM BElITa WJIM CyMara,

KOATO € TMOJYYHJI KallapolpueMarceiiaT, da obe3neun 3abJDKCHUSATA Ha
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KarapoJaTess, KaTo JaJeHUIT 3aJaThK e 00e3IeTH U BPEIUTe, MPEThPICHU
OT Kamapomnpuemartelii IPU €BEHTYaJlHO HEU3IIbJIHEHUWE Ha KamapoaaTelis, OT
€/1Ha CTpaHa, a OT Apyra CTpaHa — KanaponpueMaTelIaT € Moel 3aAbHKEHUE MIPH
HEU3IIbIIHEHNE J1a BbPHE NAJCHMs 33aJaThK B JABOCH pa3Mep Ha Kamapojarels,

OCBEH aKO JIPYyTO HE € YTOBOPEHO — apr. oT Wi. 93 ot 33/1.

Cnen neduHupaHeTo M mNpeAu U3ACHABAHE HA OTHECIHUTE YacTH OT
AeUHUIMATA ca pPA3TIeAaHd HSAKOM BBIPOCH BBHB BPB3KAa C THIKYBAHETO.
[TpunokeHneTo Ha MpaBWiIaTa 3a OPUIUYECKOTO U JIOTUYECKOTO THIKYBAHE €
0COOEHO BAJKHO, 32 Jja CE PA3KpUE BbB BCEKU KOHKPETEH CIIydail alu CTPAHUTE
JNEHCTBUTENIHO Ca YrOBOPWIM, Y€ JaJEHOTO € 3aJaTbK, WIN CE€ Kacae 3a
IOPUJIOKEHUETO Ha JApPYr MNpaBeH HMHCTUTYT. ToBa uecTo ce HabOaojgaBa B
JOTOBOpHATA MIPAKTHKA, OCOOEHO KOraTo HE Ce IOJI3Ba a/IcKBaTHA FOpUIUYECKA

ITOMOIII.

BbB Bpb3Kka € pas3riiekKJaHETO HA MPOOJIEMUTE U TPYAHOCTUTE MpHU
THJIKYBAHETO € HApaBEHO MPEI0KEHNE, Y€ T€ MOraT Jia ObIaT MPEOAO0ICHH JI0
M3BECTHA CTEICH Ype3 HAJMYMETO Ha MO3UTHBHA ypeada ype3 ch3gaBaHeTo de
lege ferenda na 4. 93, an. 1, usp. 2 33/1, kato NpaBUIIOTO 12 OBJIC B CMUCHII, Ue
Ipy CbMHEHHE, aKo He ObJe I0Ka3aHo JAPYro, JaJCHOTO IO JIOTOBOpa C€ CMATA
3a 3agaTbk. C ornen HanmpaBeHaTa GOPMYIHPOBKA U3PUYHO € MPENPATEHO KbM
Tekcta Ha § 336, an. 2 BGB, xoiiTo € MOCIy U1 KaTo CPpaBHUTEIHONpPAaBHA
OCHOBa 3a HANpaBeHOTO NpeiokeHne. OCBEH TOBa M3PUYHO € OOOCHOBAHO
HAJIMYMETO HA CXOAHO pazpemieHre B 4. 334 T3, KO€TO MOXKE C HM3BECTHHU
MPOMEHM JIa TIOCTY)XH KaTO TIO3WTUBHOIPABEH apryMEHT 3a HAaMpPaBEHOTO

PEAJIOKEHUE.

ITocnenoBarenHo B riaBaTa ca pasriielaHd 0OEKTUTE, KOUTO ca TOAHU Ja
ObJaT JaJeHu KaTo 3aJaThbK — BelIM, B3eMaHus U mapu. [lo oTHomenue Ha
BELIUTE € MOJI3BaHa OOUIoNpueTaTa B MpaBHATA JOKTPUHA KiIacHU(PUKALHUS 10

CBbOTBCTHH KPUTCPHUHU, KATO H3PHUYHO B Ta3W YaCT OT H3JIOKCHUCTO HC €
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pasriexaan npodieMbT, CBbP3aH ¢ HEABKUMUTE UMOTH, & ChUIUAT € U3SCHEH
rnaBa IV ,Edexktu Ha 3amarpka®, KpIETO € pasriielaH BBIPOCHT 3a BELIHUS

G(I)CKT Ha 3aJaTbKa.

C ornen u3sACHSABAHE Ha JaJcHATa B HAYaJOTO Ha IylaBaTa AC(QHUHUIUSA Ha
3aJaThka CBHIIMAT € pasliieJaH KaTo CIelIKa, Karo OTHOBO € IIOJI3BaHO
OOIIONPUETOTO B TEOpUATA W MPaKTHKAaTa IOHATHE 3a CIOeNKa, Taka u
Kk1acuuKanyuiaTa Ha BHIOBETE CACIKH, KaTO YMHUIIJICHO HE € CIIOMEHATO
AerenueTo inter vivos — mortis causa, Thii KaTo TO HE OU JOIMPHHECIO C HEIIOo
CBIICCTBEHO 3a M3SCHSIBAHE CHIMHOCTTA HA HMHCTHUTYTa, a W HH(OpMaIusTa,

KOSITO OM OumJjia moJiydeHa Mpu pasriekaaHeTo Ha mpoliieMa, € OUeBUIHA.

B Ta3u 4acT OT M3JI0KEHHETO € OTACIIEHO MSICTO Ha Pa3IIIekKAAHETO Ha
MpaBOTO Ha OTKa3. Pa3kpuTa € CBHIIHOCTTa, YNPaKHSIBAHETO M IPABHOTO
JEHCTBHE HA IIPABOTO HA OTKA3, KATO MMOTECTATUBHO MPABO, KOETO € Pa3IMYHO OT
BB3MOXHOCTTA Jja C€ pa3Bajy JOroBopsT. [IpaBOTO HAa OTKAa3 OT AOrOBOpPA, TaKa
KaKTO € PErJIaMEHTUPAaHO B MPaBWJIOTO Ha 4wi. 93, an. 2 33]/], € morecTaTuBHO
IpaBoO, KOETO C€ YIPAXKHSABA YPE3 €AHOCTPAHHO AJPECUPAHO BOJICU3SBICHUE OT
M3MpaBHATa 10 HEM3MPABHATA CTPAHA, KaTo C JOCTUTaHE Ha U3SBJICHUETO JI0 Hes

JIOTOBOPBT ce TpeKpatsBa Pro futuro.

B Ta3u Bpb3Ka ca pasriegaHu BBIIPOCUTE 3a YIIPAKHIBAHE HA MPABOTO Ha
OTKa3 OT JOTOBOpa W HETOBWUTE MpaBHM Mocienunu. lIpuumHuTEe 3a TOBa Ce
KpUAT B OOCTOATENCTBOTO, Y€ JO HACTOAIIMA MOMEHT B JOKTpUHATa H
MpaKTHYecKaTa IOPUCTIPYIACHIMS TPAaBOTO Ha OTKAa3 Ce pasriexaaiie Karo
obnexkyeHna (¢opMa Ha TPaBOTO Ha pa3BajsHe Ha JOTOBOP MOpaaH
HeusmbiIHeHne. BbB Bpb3ka ¢ TOBa ca HampaBEeHU U CHOTBETHU OTIPAHUYCHUS
OT TIPaBOTO Ha pa3BaJiIHE Ha JOTOBOpA — OT TJIEJAHA TOYKA HAa MaTEepPHATHUTE
MIPEAMOCTABKY 32 TSIXHOTO yNMpaKHsSBaHE (TOECT aHAIM3UPAHU Cca Pa3nopeonTe
Ha wi. 87 331 u un. 93, an. 2 33]1), TexHust epekt u nmpaBHU Nocyaeaui. Toecr,

pa3BuTa € Te3a, KoSITo Aedarupa ¢ OOUIONPUETOTO B TOKTPUHATA U MPAKTHKATA
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710 TO3M MOMEHT, KaTo € HalmpaBeH M3BOJ, Y€ MPaBOTO Ha OTKa3a OT JOrOBOpA €
CaMOCTOSITEIHO TIPaBO, CHOTBETHO Ca HANUIE OTICIHU TMPEANOCTaBKUA 3a
HETOBOTO YIPaKHSBAHE, a MOCICIUIIUTE My Ca PAa3IMYHU OT MOTECTATHBHOTO
MpaBoO 3a pa3BaJiiHE Ha JOroBopa (M3BBH Pa30OUPAHETO B IIUPOK CMUCHI, 4e
oOJHMrarimoHHaTa Bpb3Ka ce mpekpatsaBa). [Ipu mpaBoTo Ha OTKa3 MOCIEIUITUTE
ca €X NUNC, IOKaTo MpU pa3BaJTHETO MOCIECIUIIUTE O TPaBUIIO ca X tunc,
M3BbH xumore3ata Ha uwi. 88, an. 1 33/]. C ornen HampaBeHUsT aHAIU3 Ce
JOCTUTAa JIO W3BOJ, Y€ MPABOTO HA OTKa3 € CaMOCTOSTEIIHO MpeoOpa3yBaro
MpaBoO, KOETO € Pa3jMyHO OT MPaBOTO Ja CE€ Pa3BajM JOTOBOpa MPU BHHOBHO
HeM3MbJIHEHNEe. Te ca KOHIMITUPAHU UCTOPUYECKH BBPXY PA3THYHH IIOCKOCTH
U MPOU3TUYAT OT pazNuyHu npaBHU ¢urypu. OCBEeH TOBa HAYMHA HA TAXHOTO
YOpaKHIBAHE U TEXHUTE TIPABHU MOCICIUIIN ca Pa3InIHU, KOETO € JTIOCTAThYHO,
3a Jla ce HampaBH M3BOJ, Y€ CE€ Kacae 3a CAMOCTOSTOSTEIIHHM TMpaBa, YHUETO
CXOJACTBO € MPUYHMHATA 32 TIXHOTO CMECBAHE, KOETO HE CaMO € TEOPETHYHO
HETPaBUJIHO, HO W MPAKTHYECKH OM MOTJIO Ja JOBEIE M0 NMOCTAHOBSIBAHETO Ha
HEMPaBWJIHU CBIACOHM PEIICHUS WM HEMOJIXOJSII0 perjaMeHTUpaHe Ha

OTHOLICHMATA MCKAY CTPAHUTC B JOTOBOPHATA ITPAKTHUKA.

B rnaBara ca pasrienanu HSIKOM MpOOJIeMH Ha 3aKOHHUS 337aThK, KaTo ca
oTOeNsA3aHN HAKOW HETOBHM OCOOCHOCTH M Ca pas3riie/laHd Haill-uecTUTe Ciydau
Ha 3aKOHEH 33JaThK, 0€3 J1a ce mpeTeHaupa 3a uzuepnareanoct. Cieasa aa ce
MIOCOYH, Y€ MOHACTOSIIEM B IIpaBHATa HU JOKTPUHA JIUTICBA ChUYMHEHUE, KOETO
Ja pasriexaa mpoOJIeMHTe Ha 3aKOHHUS 3adaTbk. OTOENHM BBIPOCH Ce
pasriexaar BB Bph3Ka ¢ APYTH MPOOJIEMHU WM C OTJeA TUAAKTUYSCKH IETH B
y4eOHUTE KYpCOBE IO MAaTE€pUaaHO U MPOIECYaTHO MpaBo. B To3u cMmuChI B
Teopusita pasnopendara Ha 4wi. 334 T3 He e Omna mpeaMeT Ha MO-00CTOEH
ananmu3. C oryien cucTeMaTWKa Ha M3JIOKEHHETO BBIPOCHT 3a 3a7aThka IpH
nyomuunara npojgaH no I'TIK e pasmexma B tmmaBa V ,Ilponecyannu

npoOsieMu*’.
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Hanpasen e mpersien Ha (yHKIMUTE HA 3aaThKa, KaTO MOCIEIOBATEIIHO
ca KOMEHTHpaHU KJIACUYECKUTE (PYHKIIMH Ha 3a7aTbka (U3BEJCHU B JOKTpHUHATA
U TpakTHUKaTa) — JOKa3aTeJICTBeHa, oO0Oe3NeunTeNiHa, OoO0e3IIeTUTeHa U
CaHKIMOHHA (pyHUMsA. M3siCHEHa € TsIXHaTa ChIIHOCT, KaTo € 3acThlIeHa Te3aTa,
Yye 3a1aThKbT MO MPUHIIMI HsAMa Hakas3aTelHa (yHKUHUS, a OM CleABajio Jia ce
rOBOpU 3a CTyMUJupamia (QyHKIHUs, 3a KOETO Ca M3JI0KEHU HCTOPUYECKH U
CPaBHUTEIHOIPABHA apryMEHTH, OCBEH TOBa € H3JI0)KEH M CAaMOCTOSITEJEH

dHAJIN3 Ha ITIO3UTUBHOIIpABHATA ypez[6a.

[pemtoxeHo e u pa3dupane, KOETO O MOMEHTA HE € OMJIO 3aCTHIIBAHO B
HaIaTa rpaBHa JOKTPUHA — 3a JBE JOITBJIHUTCIHH CAMOCTOSITCITHU (DYHKIIUN Ha
3a/aThka — IJIaTe)KHATA W KPEAUTHATA, KAaTO IMOCJICIHUTE Ca MU3SICHCHH KaTo

CBITHOCT M € HAIIPAaBCHO PA3rpaHUuCHUC MCKY TAX, BKIIIOYUTCIIHO HAa OCHOBATa

Ha wiI. 334 T3.

[lo oTHolIeHHME TMUIaTe)kHATa (QYHKIMS Ha 3aJaTbka € 3acThIICHO
CXBaIllaHETO, Y€ KOraTo CTPaHUTE ca YrOBOPWIM, € JaJCHOTO B 3aJlaThK HMMa
3HAYCHME W Ha aHTUIMIIMPAHO TIJIAIllaHe Ha IIeHaTa HE3aBUCUMO JTAJIM CE Kacae a
ISIJTOCTHO WJIM YaCTHYHO M3NBIHCHHE, MOXKEM Ja Ka)keM, 4Ye 3aJaThKbT HMMa

TIaTexxHa PyHKIMs, T.€. TUTalaHneTo a COMpLe e Havano Ha U3ITBJIHEHUETO.

KpenutHata ¢QyHkmus Ha 3agaTbka € H3ACHEHAa B CMHCBHI, Y€ OT
MKOHOMMYECKA TJIEIHA TOYKA 33J]aThbKbT YPE3 NPECTUPAHE HA MAPUYHU CPEICTBA
MOXE J1a C€ pa3lJIek1a U KaTO OCUTYpPsIBAHE HA JIMKBUIHH CPEACTBA 3a €QHAaTa
CTpaHa MO MPAaBOOTHOLIEHUETO, KOETO MOXE Ja Cce pas3riena kKaro gopma Ha
KpeauThpane. Bb3MOKHO € CTpaHHWTE Ja YroBOPSAT, Y€ TOBA KOETO € HAIEHO
KaTo 3aJaThK, Iie ObJe TOJ3BAaHO, 3a Ja CE€ OCUTYPH peaTHO W TOYHO

H3ITBJIHCHUC HA 3aABbJIKCHUATA 110 ITTABHOTO IIPABOOTHOIICHHUC.

TOCCT, IIPOABJIICHHUCTO HA JOIIBJIHUTCIIHHUTC (IJYHKHI/II/I Ha 3aJaTbKa, KOUTO

ca M3BCIACHHU, € IPCAIOCTABCHO H3LAIO0 OT BOJISITA Ha CTPAHHUTC, KOCTO €
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pazbupaemMo KakTo c orjen npaBuiaoto Ha wi. 9 33]], Taka U c orueq

3aCTBHIIBAHOTO CXBalllaHe, Y€ MPaBUIoTo Ha 4. 93 33]] € TuCno3UTUBHO.
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I'nasa Il
»Omepanuuenue Ha 3a0amvKa om CX00HU NPasHu uaypu‘

Cnen kato ca pa3KpuUTU CHIIHOCTTA, MpaBHATa XapaKTepUCTHKA U
GyHKIMY Ha 337aThbKa, Ca HAIIPaBEHU OTTPAHUYECHUSI OT CXOJHU IIpaBHU (HUrypu
— HeycToWKaTa, OTMETHHHATa, 3aJiora, WIOTEKaTa, BB3PAKEHUETO 3a
HEM3IIBJIHEH JOTOBOP, MPABOTO HA 3aIbpXKAHE M MEPCOHAIHUTE 0OC3IICUCHIS .
TpsiOBa na ce oTOenexu, 4e B 4acTTa MPU Pa3rpaHUUYCHUETO MEXKAY 3a1aThbK U
HEYyCTOWKa e HampaBeHo npemnoxkeHue De lege ferenda — na 6bne cp3manena
1. 93, an. 4 33]1, B kosATO 1a OBJe NMPEABUICHO, Y€ JajeHara KaTo 3aJaThK
napuyHa cyMa ce IMpHuXBalla NpH U3IbIHEHUE Ha 3abJDKEHUETO, OCBEH aKo
CTpaHUTE HE ca YrOBOPWJIHM JPYro, a KOraTro MpecTalluuTe HE ca €IHOPOJHH,
JTaZ€HOTO KaTo 3aJaThK TMOJUIeKH Ha BpblIaHe B HaTypa. HampaBeHOTO
MpeyIo’)keHrne € OOOCHOBaHa KaKTO OT TJIeIHA TOYKa Ha HANpaBEHOTO
pasrpaHUYeHUE W TO3UTUBHOTO IMPABO, Taka M C OTJIE] HAKOHW IMPAKTUYECKH
ChbOOpaKeHHsI B JOTOBOpPHATa IMpakTHKa, KAaTO HM3PUYHO CE€ HU3JIOKEHU W
CpPaBHUTETHOIIPABHU apTyMEHTH OT pasnopenoute Ha § 337 BGB, qn. 381, § 3
I'KP® u un. 416 [KPO.

HeoGxonmumocTra OT pasrpaHuyeHUsTa € MOopoAeHa OT OJU30CTTa Ha
MpaBHUTE (QUIypH — OCOOEHO Ha €HAa YacT OT TAX, KAKTO U OMACHOCTTa OT
TAXHOTO CMECBAaHE, KOETO HE CaMO BOJAM JI0 TEOPETUYHO HENPUEMIIUBU
KOHCTPYKIIUU — OT TJIe[HA TOYKa Ha (DAKTUUYECKHUsI ChCTAB 3a MPOSBICHUETO HA
ChOTBETHATa MpaBHA (UTypa, MPABHOTO M JCUCTBUE U TOCIETUIM, HO U JO
IPAKTUYECKA TPYAHOCTU TPU TPABOMPHUIIATAHETO, KOETO KpPHE OMACHOCT OT
MOCTAHOBSIBAHETO Ha MOPOYHHU ChJICOHU AKTOBE WJIM CKIIIOUBAHETO Ha CIHEIKH,
KOUTO BOJSAT JI0 HEOJArompusiTHU TOCIEAUIM 3a cTpaHute. M3puuyHo mpu
OTJICJIHUTE CPAaBHEHUSI € OTIEJIECHO MSCTO Ha IMO-CIEeUU(PUYHU aCIEeKTH —
CXOJICTBO BBB (DAKTUUECKUTE CHCTABH (BKJI. C OTJIE]] yIPAXKHIBAHETO HA MPABOTO

Ha OTKa3 OT JJOTOBOpa MPH JAJICH 331aThK), BbB QYHKIIUUTE, PECTI. MTOCTICAUIIUTE

2
HpO6J’ICMLT € pasriiegaH 061110, a HE 110 OTHOLICHUEC HAa BCUYKU WJIN OTACTIHU NEPCOHATHU o0e3neyeHusl.
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Y BB3MOXXHOCTHUTE 32 MpaBHA 3alllMTa, KaTO BbB BPb3Ka C TOBA HEM30EKHO ca
pasTieNaHd M JONBJIHUTEIHHM MATEPUAIHONPABHU M IPOLECYATHONPABHU
BBIIPOCH.

OCHOBHUTE NO-BaXHHU pa3rpaHUYECHUS, KOUTO CAa HANPABEHH B Ta3W 4acT
OT W3JI0)KEHHETO Kacas pa3rpaHMYaBaHETO Ha 3aJaTbhka OT HEYCTOMKaTa,
OTMETHHMHATA, 3aJI0ra ¥ UIIOTEeKAaTa.

OTrpaHnyaBaHETO Ha 33J1aThKa OT HEyCTOWKAaTa € He0OXOIUMO, Thi KaTo
MEXAY TAX Ca HAJULE MHOXXECTBO NPUIMKHA. TOBa € NMPUYMHATA U TOHSAKOTa
3a1aThbKBT Ja ObJE HapuUyaH ,.BelllHa HeycToika“. KakTo 3amaTbKbT, Taka U
HeycTolKaTa ca (opMu Ha JOTOBOpPHA OTroBOpHOCT. M nBeTe ca cpeAcTBO 3a
IIPEABAPUTEIIHO ONPEACIISIHE HA OTTOBOPHOCTTA [P BUHOBHO HEU3IIBIIHEHUE HA
3aIbJDKEHUETO Ha HEW3NpaBHATA CTpaHa 0 J0roBopa. Bernpeku ToBa 00XBaThT
e pazimueH. IIpu Heycrolkara, IpPEABAPUTEIIHOTO  ONPEACIISIHE  HA
OTTOBOPHOCTTA HAa HEU3IPABHUA JIIBKHUK HE 3aBUCHU OT OOCTOSITEIICTBOTO JAJIH
KPEIUTOPBT 1€ HACTOSIBA 33 PEAJHO M3IBIIHEHUE, WM 1€ PAa3BAJIA AOTOBOPA.
OOpaTHo, nIpH 3aaThKa OTTOBOPHOCTTA Ha JIBKHUKA CE peallu3upa camMo IpH
ITOJIOKEHUE, Y€ KPEAUTOPHT YIPAXKHU IIPABOTO CH HA OTKAa3 OT JOTOBOPA.

3amaTbKbT M HEYCTOWKATa Ca aKLUECOPHM CHAEJIKM. 33aJaThKbT € peallHa
CIEJKa, JOKAaTO HEyCTOMKATa € KOHCEHCYaJlHa CIEIIKA.

C naBaHeTO Ha 3a7aThK 3a CTPAHUTE BB3HHMKBA ITOTECTATUBHOTO IIPAaBO J1a
Ce€ OTKa)KaT OT JOT0BOpa B ClIy4al, 4e HaCpellHaTa CTpaHa BUHOBHO HE U3ITBIHU
MOCJIEAHUS, U U3IIPABHATA CTPAaHA J1a 3aIbPKHU AJICHUS 3a0aThK, PECI. J1a UCKA
NBOMHHUS My pasMmep. [Ipu HeycTolKaTa He Bb3HMKBA IMOTECTATUBHOTO ITPAaBO HA
OTKa3 OT JAOr0BOpa IIPYU HEU3IIBIHEHUE, 4 €AUHCTBEHO OCHUIYPsiBa BB3MOKHOCT
Ha KpeIWTOopa Ja MpEeTEeHIMpa YTOBOPEHOTO B HEYCTOEYHATa Kiay3a, KaTo
CBIIUAT € OCBOOOICH OT 3aAbJDKEHUETO J1a I0Ka3Ba BPEIUTE CH.

IIpu HeycrOliKaTa NO HUKAKBB HA4YMH HE CE€ 3acsArar IipaBaTa Ha
JuTbkHUKa 1o wi. 79, an. 2 33/, ceorBeTHO To wi. 87 331. ObOpartHo, mpu

3aJaTbKa HCUIIIPABHUAT OJIIBKHHUK HiAMAa BB3MOXHOCT Ja C€ II0JI3Ba OT
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MpeBUCHUTE CIIOCOOU 3a 3aCHJIBaHE HA PEaTHOTO M3MBbJIHEHUE 1o wi. 79, an. 2
331, cien KaTo KpeIuTOpBT € IMPEIIoUel J1a ¢e MOJI3Ba OT MPABOTO CH HA OTKA3
OT JIOrOBOpA.

Ha cnepBamo MsCTO pasnmkara MEXIy 3aJaTbka M HEYCTOMKara €
npoBefeHa Ha Oa3ara Ha u3BeAeHUTE TexHM (¢yHKuuu. Heycroiikata uma
o0e3neuynTesHa, 00€3IIETUTENHA U CAaHKIMOHHA (DYHKLHSA, JOKATO 3alaThKbT
OCBEH MOCOYECHHUTE TPU OCHOBHH (DYHKIIMK MMa U JIOKa3aTeJCcTBeHa (QyHKIUS, a
KakTo Oelle M3SCHEHO U JONBJIHUTEIHU (YHKIMM — IJaTeKHA U KPEAUTHA.
Karo cBmo Taka ca IOCOYEHM U OTACIHU DA3IMKd [0 OTHOIIECHUE
MPOSIBJICHUETO HA OTJETHUTE QYHKIHUU.

[locoueHn ca W HAKOM pa3IMKd BBbB BpB3Ka C BB3MOXKHOCTTA 32
HaMaJIsIBaHE HAa HEYCTOMKATa U 33JaThKa MOpPaau MPEKOMEPHOCT, BKIFOUUTEIHO

C orJjie] MO3UTUBHOIIPaBHATA ypenoHa Ha 4. 309 T3.

3acTbhIIEHO € BUKIAHETO, Y€ U3MPaBHATA CTpaHa PEANOoYETe 3aaThKa, TS
HE MOJXKE€ Jla MpeTeHaupa Apyru Bpeau — apr. 4wi. 93, an. 3 33]] unm na ucka
pearHO M3N'BJIIHEHHE Ha 33 IbJKEHHETO. [Ipu HeycTolKaTa KpeauTOPBT MOXKE Aa
MCKa O0e3IleTeHrEe U 3a MO-TOJIEMHUTE BpPEIW, CTUTa Jla yclee Ja T'd JIOKaxe.
Cpmio Taka € BB3MOXKHO HEYCTOMKara Ja c€ MPETEeHAUpPA Hapel C PEATHOTO
U3I'BJIHEHUE Ha JIOTOBOPHOTO 3aJIbJDKEHUE, NPHU YCJIOBHUATa Ha OOEKTHUBHO
KYMYJIATUBHO ChEIMHSIBAaHE Ha UCKoBeTe. M3BeieH € U3BO/, Y€ UCKBT 3a PEATHO
U3IIBJIHEHUE W 33JaThKBT C€ HaMUpaT B YCIOBHATAa Ha QJITEPHATUBHOCT.
Hamnportus, npu HeycToiikara HiMa NoJA00HO ChOTHOUIEHHE. BBB Bpb3Ka C TOBA
ca HalmpaBU M HIKOW PAa3rpaHUYEHUs C OIJIe]l ONpeesieMOCTTa Ha pa3Mepa Ha
3aaTpKa, PECIl. HETOBUS JIBOEH pa3Mep OT HEYCTOMKaTa, KaKTO W Y€ OT
OykBaiHUS TpouuT Ha 4wi. 92 u un. 93 33]] cnexa, ye HeycToWKkara e

pPeriIaMCHTHPAaHA KAaTO 3a4CTHA, a4 3adaTbKbT MMaA U3KIIOYHUTCIICH XapaKTCp.

Ilo oTHoOmEHHWE HA OTMETHHMHATA € IMOCOYCHO, Y€ JBCTC AaKICCOPHHU

ChIJallleHUs] UMaT OOE3MEeUMTENIEH XapakKTep, HO C€ pa3iuyaBaT, Thil KaTo
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3aIaTBKBT € peajHa CIeiKa, T.C. 3a Ja Bh3HHKHE, € HeOOXOAMMO cymaTa WIh
BeIITa Ja OBJAT MPEJOCTaBEHN Ha KamaponpueMaTels, T0KaTo OTMETHHHATA €
KOHCEHCYaJIHO ChIJIAllIEHHWE, JOKOJKOTO B mpaBwioTo Ha wi. 308 ot T3 e

MPEABUACHO, Y€ T MOXeE Ja ObJe HE caMo Ja/IeHa, HO U O0€eIIaHa.

3a pasnuka OT 337aThKa, Bb3MOXKHOCTTA 32 OTCTBIIBAHE OT JOTOBOpA MPH
OTMETHUHATA HaMaJIsiBa CHJIaTa Ha 3aIbJDKEHUETO IO TJIaBHATA CHIENIKa, a HE TO
3acuinBa. OOpaTtHO, 3amaTbkbT €X definitione memm nma oOe3meyn WMEHHO
M3IBIHEHUETO HA 3aJBJDKCHUETO 10 TJaBHUSA JOTOBOP Ype3 INCHXHYCCKaTa U
MKOHOMHUYECKaTa NPHUHYIA, KOSATO OKa3Ba BBPXY IBKHUKA IOJ CTpax OT
3ary0artata Ha MMYIIECTBEHATa IIEHHOCT, KOSITO € JaJicHa KaTo Kamapo. B tasu
Bpb3Ka € M3BEJICH M3BOJ, Y€ C OIJIe]] MOTBBPAUTEIHATA U 00e3MeUnTeTHaTa

(1)YHKHI/I$I 3a4aTbKa U OTMCTHHHATA Ca aHTUIIOAH.

[IpoBeneHo € u pasrpaHUYeHHUE BHB Bph3Ka C (PAKTUYECKUAT CHCTaB Ha
neere ¢urypu no uia. 93 33][ u un. 308 T3 — mokaTo mpu OTMETHHHATA
BB3MOKHOCTTAa 32 OTKa3 OT JOroBOpa € CBBbpP3aHa C OOCTOSITEICTBOTO
U3NBJIHEHUETO /1a HE € 3al04Halo, IPU 3aJaThka Bb3MOXKHOCTTA 33 OTKa3 OT

A0roBopa € CBbp3aHa C BHHOBHOTO HCU3ITbJIHCHUC Ha CbIINI.

HampaBeHno e o010 pasrpaHndeHue Ha 3a7aThbka OT 3aJI0T U WIIOTEKaTa.
[TocnenHoTo € HEOOXOAUMO, ThiA KaTO B IOPUCHPYACHIUATA Ca HAIHIIE CIIydaid
Ha CMECBAHETO Ha OTJIETHUTE UHCTUTYTH, a CBhIIO Taka ce HAOII0AaT U OTIEITHU
CXOJICTBA W Pa3IN4Usl, KOUTO OMXa MOTJIM Ja IOIPUHECAT 32 CMECBAHETO UM.

[I5pBOTO OTrpaHUdYeHUE MEXAYy 3aJaTbka, 3ajora W HIOTeKaTa ¢
MpaBHaTa UM perjlaMEeHTAaIus B 3aKOHA.

Bropara pasnuka ce oTHacs 10 CUCTEMAaTHYHOTO MACTO B 33 /1.

Otbens3aHna € © pas3dka C pealu3dpaHe MpaBOTO Ha OTKa3
KanaponpHueMaTessT pealnu3upa U 3aJaTbYHOTO MPABO, KaTO C€ YIOBJIETBOPSIBA
OoT JajzeHus 3aaarbk. OOpaTHO, 3aJOKHUAT WIA UIMOTEKAPHUIT KPEAUTOP IO

npuHOMI He npurexasa 1US distrahendi, mopamu koeto 3a mocienHuTe ¢
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HE00X0AMMO MHULIMMPAHETO HA U3MBJIHUATENEH npouec — apr. wi. 159 331 u ui.
173, an. 1 m an. 2 33/1. B Ta3u Bpb3ka npobaemMbT € pasriiefiad u npe3 npu3mMara
Ha 3a0panara Ha wi. 152 33]1.

OTkposiBa ce U OIlIe €/IHa pa3iuKa — KOHKYPEHUUATa MEXKIYy MHOKECTBO
UIIOTEKU U 3aJI03U €€ pa3pelllaBa Mo peaa Ha TAXHOTO yupelsBaHe — apr. OT Wil
153 ot 33/1, BBB Bp. U pPer argumentum a contrario ot wi. 136, amr. 3 33/I.
OOpaTHO, TpPU KOHKYPEHLIMS Ha MHOXECTBO 3aJaTblid, JOKOJIKOTO HsAMa
NoJ00OHO TPaBWJIO, A YIOBOPKUTE MEXAYy OTIEIHUTE Kamnapojareinu MU
Karnaponpuemaressi He MoraT Ja UM Ce€ IMPOTHUBOIIOCTABAT — apr. wi. 21, am. 1
33/, To TOoraBa cienBa, Y€ NPU YINPAXKHIBAHE HA 3aJaTBYHOTO IIPABO
NOCJIEIHUTE I1I€ CE€ YAOBIETBOPAT Chpa3MEPHO. B Ta3u Bpb3ka € MOCOYEHO U
HaJIMYMETO Ha npuBmieruu o wi. 136 33/1.

Oueprana € M paziauKaTa C Orjel Bb3MOXKHOCTTa 3a 3alluTa Ha
Karmaponpuemarenss 10 OTHOLIEHWE Ha JaJieHHUs 3aJaTbK 4Ype3 IOCECOPHH
HCKOBE, KaKTO M HMCKOBETE 3a 3allliTa Ha 3aJI0KEHOTO WM HIIOTEKUPAHO
UMYIIECTBO cpenry Tpetu Juua o wi. 157, an. 3 33 u un. 177, an. 2 33/1.

B ocrananara 4acT OT M3JI0KEHUETO MO OTHOLIEHUE BB3PAKEHHUETO 32
HEU3I'BJIHEH JO0rOBOpP, MPABOTO HA 33IbpXKaHE M MEPCOHATHUTE OOe3NeyeHMUs,
pasrpaHMYeHMsITA ca NPOBEIEHHM KAaKTO C Orjex IpaBHaTta ypeada u
(paKTHUECKUTE ChCTABH, TAKA U C OIJIE/l HE TOJKOBA TEOPETUYHA HESICHOTA, a C
orjie]l HSIKOM JONMYCKaHM HETOYHOCTH B MPAKTUYECKH AaCHEKT BBPXY KOUTO

cieaBa Ja ce 00bpHE BHUMAHHE OT JJOKTPUHATA.
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I'nasa IV
~Egexmu na 3adamvra‘

B Ta3u yacT OT U310KEHUETO ca pasricaianu 06J'II/IF21HI/IOHHOTO X BCIIIHOTO

JIEHCTBYE Ha 33J]aThKa, KOUTO ca HApEUYCHH ,,ePeKTH .

['maBata e paszesieHa Ha JIBe, KaTO B ITbpBaTa 4acT ca OOCHIACHU HIKOU
M0-4eCTH MPOOJIEeMH Ha OOJMTallMOHHOTO JCWCTBUE HA 3aJaTbKa, KaTo OIIC B
HAYaJJOTO Ha Ta3d 4YacT OT M3JI0KEHHUETO € OTOesI3aHO, Y€ C OIJIe[
0OCTOSITEICTBOTO, Y€ HM3TOUYHHIIMTE Ha OOJMTIallMOHHUTE OTHOIIEHHS HE ca
periamMeHTHpaHu NUMeErus clausus, He e BB3MOXHO Jia ce pasriiefaT BCUYIKH
XUIIOTE3W, KOUTO OMXa MOIJIM Jla Bb3HUKHAT B MpaKTUKaTa WIM Ja ObJaar

npeaAMCT Ha TCOPCTHYCH aHaJIN3.

[lenTa Ha MocoYeHaTa 4yacT OT TPy/la € J1a TOCTaBU Ha Pa3rIeKIaHe HIKOU
KJIACHYECKU BBIPOCH — JIOMYCTUM JIA € MpPEIBapUTENIEH AOTOBOP 3a 3aJaThK,
KaTo € HaIllpaBEeH U3BO/I, Y€ TaKbB HE MOXKE Ja Ob/I€ CKIIIOUEH; Bb3MOKHOCTTA 3a
HaMaJIIBaHE Ha 33J1aThbKa MOpagu MPEKOMEPHOCT, BHIIPOCUTE 32 HUILOKHOCTTA
nopaju €K30pOMTAaHTHOCT, XUIOTE3aTa Ha YIpaXKHsSBaHE Ha MPABOTO HA OTKa3
OT JOTOBOpa MPHU HE3HAYUTEITHOCT HAa HU3MBJIHCHUETO U BH3MOXKHOCTTA 3a
KyMyJIMpaHe Ha 3a/laThbka ¢ Ipyrd (GOpMH Ha Tpa)kJaaHCKa OTTOBOPHOCT. ChIIO
TakKa ca 3aCerHaTy M BBIPOCH 3a JTABHOCTTA KAaTO €IHO OT YECTO CpEeUlaHUTe

BB3PaAXKCHUA B IIPAKTUYICCKATA IOPUCIIPYACHIINA.

M3pryHO € pasrienaH BBOPOCHT 3a HaMajsiBaHE Ha 3aJarbKa MOpagu
MIPEKOMEPHOCT. BhIIpekn mncaTa Ha aHAIOTUYHO NPaBuiIo Ha wi. 92, an. 2 331
U MPOTUBHO Ha 3aCTBIIEHOTO B ChAeOHATa MPAKTHKA, KOATO € KPUTHKYBaHa U €
HaIlpaBeH U3BOJ, Y€ KPAHUAT OTTOBOP Ha MOCTABEHUS BBIPOC € MOJIOKUTEIEH.
3a1aThKbBT CHIIO MOXKE Ja CE HaMajsiBa MOpPagu MPEKOMEPHOCT, OCBEH aKO Ce
Kacae 3a TaKbB, YHHTO pa3Mep ¢ mpenBujieH exX lege. BrnpochT nanm 3a1aTbKbT

¢ TmpekoMmepeH obaue cienBa na ce paspermraBa ad hoc, karo ce mpwarar
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HOI[pO6HO N3JI0KCHN NPCAIIOCTABKU U KPUTCPHUH, KOUTO IMOYMUBAT HA TCOpUATA

Ha IIoJABHXKHATa CUCTEMA.

BbB Bpb3Ka ChC 3acThlieHAaTa Te3a Ca H3JIOKEHU ChOOpaxKeHUs, 4ye e
BB3MOXKHO 33JaThKBT Ja OBJ€ HUIIOKECH W MOPaaud €K30pOMTAHTHOCT, KaTo €

HaIIpaBCHA IIPCIIPATKAa KbM IIPCIATIOKCHUTC KPUTCPHUH.

W3pudHO € pasriie/laH U BBIIPOCHT 3a yIpakHsSBaHE Ha MPAaBOTO HAa OTKa3
OT JIOrOBOpa MPHU HE3HAUUTEIIHOCT HAa M3IM'bIHEHUETO. M3BOABT €, 4e KaKTo
MOTECTATUBHOTO MPABO HA pa3BaJIIHE Ha JOTOBOpa, Taka M MPH BH3MOXKHOCTTA
3a OTKa3 OT JOTroBOpa IMpHU AAAEH 3a1aTbK no wi. 93, an. 2 331, cnensa Makap u
mutatis mutandis na ce mpuara npaswioTo Ha wi. 87, an. 4 33/1. [TocineaHoTo
“Ma 0010 MPUIIOKEHNE, KaTO HE C€ OTHACS caMo JI0 ITpaBUJIaTa 3a pa3BajsHe Ha
JIOTOBOpa, HO HaMKpa 0010 MPUIOKEHUE — MO OTHOIICHUE PA3TUYHUTE POpMHU

Ha HCU3IITBJIHCHHC Ha JOI0OBOpPA.

B Ta3u yacT € MOCBETEHO OTIETHO MSCTO Ha BBIPOCUTE HA ,,CTOM-
KamapoTo®, KaTo ca HW3SICHEHW pa3JIM4YHUTE pa30upaHus U TEOPUU 3a TOBA
IpPaBHO SBJICHHE, KOETO € TBOPEHHE Ha JOrOBOpHAaTa MpakTUKa U Ha
aBTOHOMHUATA Ha BoiuTe nmo wi. 9 33J]] — pasrnegaHu ca W aKTyallHUTE
TEOPETUYHU CTAHOBHILA 10 BBIIPOCA, KOUTO Ca HAJIMYHHU B HACTOSIIATA [TPAaBHA
JNOKTPUHA, KAaTro € MPEAJIOKEHO CAMOCTOATEIIHO CXBallaHE M0 BBIIPOCa,
JIOKOJIKOTO MpoOjeMuTe Ha ,,CTON-Kamaporo™“ He ca Owid JeTailsiHo
pasriex1aHd, a HATMYHUTE HAYYHU CHhUMHEHHS] KOMEHTUPAT OTACIHU KIIay3u U
XUTMOTE3W 3a KOHKPETHU JOTOBOPHU XHUIOTE3W. M3BeneHa € TmpaBHaTa
XapaKTEepUCTHKAa Ha CTON-KalapoTo, KOETO NpelacTaBiigBa HehopMalHo,
aKIIECOPHO, JABYCTPAHHO U PEAJHO ChIVIAIIEHUE. [[BYCTpaHHUSAT XapakTep Ha
CTON-KarmapoTo TNpearnojiara Bb3HUKBAHETO Ha IMpaBa M 3a JBETE CTPaHH,
HE3aBHCUMO J1alld JOTOBOPHT € CKIKOYEH MEXAYy IMpojaBaya M KylyBaya, WIH
MEXy KylyBada M areHIusATa 3a HeJBIWKUMHU UMOT. Hanuie ca ciydau, obade,

KOTraTo IIpaBO Bb3HHWKBA CaMO 3ad €JHAaTa CTpaHa, B KOATO XHUIIOTE3a € MHUCIUMO,
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4e CTOM-KarmapoTo Ou OWMII0 HUIOXKHO KAKTO MOPAJIH JIUIICA Ha OCHOBAaHUE, TaKa
U TIOpagd HapyliaBaHe Ha 3a0paHara 3a HEOCHOBATEIHO oOoraTsBaHe,
JOKOJIKOTO e/lHaTa CTpaHa Mo cleiKaTa Ou moxydnia Hemo 06e3 n300110 3a Hes
Ja BB3HUKHE 3aJbJDKCHHE. TOECT, CTOIM-KamapoTo MpPEABIDKAA M3BECTHA 1032
€KBUBAJICHTHOCT, MIOPAIX KOETO € Bb3MOKHO TIPH JIMIICA Ha TaKaBa J]a Ce CTUTHE

U JI0 IPOTUBOPEYHE C JOOpUTE HPABH.

HamnpaBen e KpuTuWyeH mperje] Ha BbIpoca 3a JABHOCTTA, C KOATO CE€
noracsBa B3€MaHETO 3a 3a/laThbK M IOracsiBa JIM C€ NPaBOTO Ha OTKa3 OT
noroBopa. IIpoTHBHO Ha cXBallaHUATa B IpaBHATa TEOPHSl, KOUTO CTHIIBAT
OCHOBHO Ha cCbhJe0OHaTa MpakTUKa, KAKTO U OE3KPUTHUYHO BB3MNPHEMAHOTO B
nocJieJHaTa, Y€ B3€MAHETO IO 3aJaThKa ce IoracsiBa ¢ 00Iara MoracuTeliHa
naBHocT mo 4wi. 110 33/[, B H3I0)KEHUETO € 3aCThIICHO CXBAIlAHETO, Y€
B3EMAHETO CE IMOTracsiBa C KpaTkaTra TPUTOAMUIIHA MOraCUTEIHA TaBHOCT IO Y.
111, 6. ,,06“ 33/1. B Ta3u Hacoka apryMEHTHUTE ca, Y€ € MPEIBUACHO, Y€ C
M3TUYaHETO HA TPUTOJIMIIIHA TABHOCT CE MOTacsiBaT B3eMaHUs 3a 00€311EeTCHUE U
HEYCTOMKH OT HEU3NBJHEH Ja0roBop. KaTo B3eMeM ouepTaHHUTE MO-TOpe
NPUIMKU U Pa3IMKA MEXKIy HEYCTOMKaTa W 3a/JarTbka, Cje/lBa Ja HalpaBUM
U3BOJI, Y€ MpaBUjaTa 3a HEYCTOMKara MOraT Ja C€ MPUJIOXKAT IO aHAaJIOTHs.
Paznukute mexay 3agaThbka U HEYCTOMKAaTa ca CBbpP3aHU C HAYMHA HA TAXHOTO
BB3HUKBAHE KaTO JOMBJIHEHHE KbM IJIaBHOTO MPABOOTHOIICHHE M B TEXHUS
edexTt. ToBa HE MOXKe caMo 10 cebe cH J1a MOoTNpeyr Ha mpuiiaraHeTo Ha ui. 111,
0. ,,0%, np. 2 33]], karo ce npueme, 4e MoJ U3pasa ,,HeyCTOMKa* 3aKOHOIATEISAT
€ uMaJl TMpeaBHJ BCHUYKKM B3EMaHUS IO ChIJIAIIEHUS C WJICHTUYEH Ha
HeycTOMKaTa XapakTep. JeWCTBUTENIHO Ha TO3M apryMeHT Ou MOIJIO Ja ce
OTTOBOPH, Y€ IIpaBUjIaTa 3a JaBHOCTTA HE MOTarT Jia C€ ThIKYBAT Pa3lINPUTETHO,
a caMO CTPUKTHO M CTECHUTEJIHO, HO IMpaBWIaTa 3a TbHIKYBAHETO W
IIPaBOIIPUIIATAHETO, YACT OT KOETO € aHajiorusTa — apr. 4i. 46 or 3HA, ca Heno
paszIMYHO. AKO apryMeHTHT He ObJie IPUET, TO III€ CJIe/IBa 1a C€ B3eMe MIPEABU/I,
ge wr. 111, 6. ,,6° mp. 1 or 33]] npenpmwxkma, 4e ¢ TPUTOJUIIHA JTaBHOCT CE
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MoTacsiBaT B3€MaHUs 3a 00€3IeTEHUE OT HEM3MBIHEH 10roBOp. IMEHHO TakoBa
oOe3lIeTeHne TMPEACTaBIsiBA W 33JaThKBT, JOKOJKOTO peaTu3upaHeTO Ha
3a]aThYHOTO TIPAaBO € TMPEANOCTAaBEHO OT BalWJHO yNpaXKHSIBAaHE Ha
MOTECTaTUBHOTO TpaBo mo ui. 93, an. 2 33][, KkoeTo OT cBOSI CTpaHa €
00yCIIOBEHO OT MaTepHallHaTa TNPEANocTaBKa — Ja € HaJuIe JIOTOBOPHO
HeW3MbJIHEeHHWe. Hemo moBeye, TrpaMaTHyecKOTO, CHUCTEMAaTUYHOTO W
TEJICOJIOTHYECKOTO ThIIKyBaHe Ha mip. 1 m np. 2 Ha wi. 111, 6. ,,6° 331, BomsaT 1o
W3BOJI, Y€ TOJ M3pasa ,,HEYCTOWKA™ ce MMaT MPEIBUJ BCHUKUA OOC3IICTCHUS C

moJ00€H XapakTep.

Cnopenena e Te3ara, KOSATO € BB3IpPHUETa B MO-rojisiMata 4YacT OT
JOKTpUHATa U ChAcOHATa NpPAKTUKA, Y€ Makap U mpeoOpasyBaiio Ipaso,

MPaBOTO Ha OTKAa3 Ce MoracsiBa ¢ 0011aTa neTroauiiHa gapHoct mo wi. 110 33 /1.

PaBFJIeI[aHH Ca U OTHOIICHUATA, CBBpP3aHH C HOTpe6I/ITCJICKI/ITG A0TOBOpH
N CBCHTyaJIHaTa HCPABHOIIPABHOCT HaA 3aAdaTb4YHH KJIIAy3M B TiAX, KaTO €

HallpaBUJI U CbOTBETHA CPABHUTCIIHOIIPpABHA IIPCIIpaTKa.

B Kpad Ha 4YaCTra ¢€ IIOCTAaBCH BBIIPOCHT 3ad Kallapo, KOCTO €
I[&I[CHO/HOJ'Iy‘ICHO OT MHOXCCTBO CTpaHH, KaTO C€a H3JIOKCHU ITOCJICIO0BATCIHO
CXBalllaHWA B Ta3WM HACOKa B CBCTJIMHATA M Ha TCOPHHUTC 3a COJIHAAPHOCT H

HCACINMOCT Ha B3CMaHMATA.

BbB BTOpaTa 4acCT OT IJjiaBaTta, CJICH HU3JACHABAHCTO Ha 06J'II/IFaHI/IOHHI/IT€
e(l)eKTI/I Ha 3aJaTbKa € IIPHCTBIICHO KbM H3ACHABAHCTO HA BCIIHHA e(l)eKT Ha

3a7aTbKa.

OCHOBHUSAT NpPoOJIEM, KOITO € pasriie/laH B Ta3u YacT OT U3JI0KEHHUETO, €
Jaay 3adaThbKbT HM300II0 MMa BemeH edeKT. AHaIM3bT € NPOBEACH Ha
IUIOCKOCTTa HAa  NPOILECYaJHONIPABHUTE  aCleKTH Ha  HOTAPUATHHTE
YAOCTOBEpSIBAaHMSI M  BIHMCBaHHWATAa, a Taka CBIOI0O Ca HABEACHU U
MaTEepPUATHONIPAaBHU apryMEHTH, CBBP3aHH C BBIPOCH Ha MPHUAOOHMBHATA
JABHOCT, KaKTO U C Orjej npasuniomo en fait de meubles, la possession vaut
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titre, Taka u ¢ pasnopenodure Ha wi. 152 331 u un. 209 33]]), karo € JOCTUTHATO
710 U3BOJ, Y€ 33JaThKHT HSAMA BEIICH €PEeKT U Ye HE € Bh3MOXHO KaTo 3aJIaThK
na ObAe [aJeH HEABW)KMM HMOT. 3acThlieHaTa Te3a € IPOTUBOBEC Ha
3aCTBIEHOTO B akTyajlHaTa IpaBHA KHIDKHHWHA, BKJI. C OrJie[ OE3KpUTHYHO

I[MpuCMaHaTa TC3a, Y€ B 3aIaTbK MOKC Ja 6’[),[[6 JaaACH U HCABHUKXKHUM HUMOT.
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I'naBa V
W Ipoyecyannu npobremu
B Ta3u rnaBa oT M3I0KEHHETO ca pas3riielaHd BBIPOCH Ha TPaKIaHCKUS
poliec, KOUTO Ca CBbP3aHH C OCHIIECTBIBAHETO U 3alUTaTa Ha CYOCKTUBHUTE
MaTepuaiHu npaBa. HeobxoauMocTTa OT TAXHOTO pa3riiekIaHe € MOPoJeHa OT
npoOiieMUTe Ha MpakTUueckaTa ropucnpyaeHuus. Pasriaeganu ca npobiiemute
Ha UCKOBETE 3a 00e3IleTeHre, KAKTO U BBIIPOCUTE 32 MpaBHATA KBATU(PUKALIUS —

CbOTBCTHO MOCICANINTE OT HCIIPABUJIHA IIpaBHA KBaHHq)HKaHHH.

Pa3BuTa 1 H3sicHEHa € Bb3MOKHOCTTA 0JIaroTo, KOETO € JaJcHO B 3aJ1aThK,
na ObJIe 3allMTaBaHO OT KamapompHreMaTess 94pe3 MoCcecopHus UCK 1o wi. 76 3C,
KaTo ca pas3riielaHu MpoOJIEMUTE, CBbP3aHU C MPEASBIBAHETO HA MCKA, HETOBUS
npeaMeT M pasriexIaHeTO Ha IPOM3BOJCTBOTO, Taka W CHENU(PUKATE Ha
MaTepUaTHH TIPEANOCTABKM C OIJIen 3aluTaBaHoTo Ojaro. B Tasm dgact
U3JI0KEHUETO € OPUTHHAIIHO, JOKOJIKOTO B IIPaKTUKATa M JOKTPHUHATA BBIIPOCHT

3a IIOCCCOpHATA 3alInuTa HC € ounn pa3BHUBaH.

HOCJIeI[OBaTeJIHO € M3sCHCH BBIIPOCHT HA MCKA 3a BPbIIAHC HA JaJCHOTO

KaTo 33J]aThK U MPUIOKUMOCTTA Ha pasnopendara Ha wi. 521 T'TIK.

B u3noxeHueTo € oraeneHa OTAENIHA 4acT Ha MpoOJIEeMHUTE, CBbP3aHU C
J0Ka3areycTBeHaTa (DyHKIMS Ha 3agaTbhbka M NpOOJEeMHUTE Ha JI0Ka3BAHETO,
KOETO € OT 3HAYCHUE 32 YCTAHOBSBAHE HA PEJIEBAHTHUTE (DAKTH B TPAKIAHCKUS
npoiec. Pa3BuUTHM ca BBIPOCH 3a JaBaHETO Ha 3aJaThK KaTo MpU3HAHUE,
poOIeMUTE, CBbP3aHU C OTPAHHMYCHHETO HAa CBUJICTEJICKUTE MOKa3aHW IO YJl.
164 T'TIK u u3kItoYeHusITa OT XUIIOTE3UTE, MPEABUICHH B 3aKOHA, YCTAHOBEHU B

IMpaKTUKaTa U JOKTPHUHATA.

C orjica CUCTCMATHYHOCT Ha HM3JIOKCHHUCTO B Ta3W IJlaBa € pasriicaaH H
BBIIPOCHT 3a 3aJaTbKa IIpH HY6JII/IIIHaTa IIpoJaH Ha HCABHXXHUM HMOT, KATO €
H3CHCHO, Y€ CbIIUAT € IMPCAINOCTaBKa 3a pa3sBUTHUC Ha IM[MPOHCCYaAIHOTO

MMPpaBOOTHOHICHHUC MCIKAY HaAlaBada H CT:I[G6HI/I$I U3IIBJIHUTCII, OCBCH TOBA
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CIy>)kKM KaTO CpEACTBO 3a YAOBIETBOPSBAHE Ha KPEAUTOPHUTE, a UMa H
3HaYEHUETO HAa AHTHUIMIMPAHO ITUIAl[aHe Ha MOKyHHaTa IieHa. TpsOBa ga ce
oTOenexu, 4e aBTOPHT U3PUYHO € pas3riiefial 3aJaThKa Mpy MyOJIMYHaTa MpoiaH
KaTo ¢opMa Ha 3aKOHEH 3aJaThK, KOMTO ce cpella yecTo B mpakTtukara. C ornen
nyonuynaTa npoaaH no I'TIK Ha kpaTko ca 3acerHaTH U HSKOU BBIIPOCH C OTJIE]
ocpeOpsiIBaHETO HA UMYIIECTBOTO B MPOU3BOJCTBOTO MO HECHCTOSATETHOCT, 0€3
obadye Ja ce MpeTeHaupa 3a U3UepHaTeTHOCT Ha U3JI0KEHUETO. Borpeku ToBa B
JOKTpUHATA U MPAKTUKATa HE € HAJIMIIE JPYro U3JI0KEHUE, KOETO Jla pa3riexaa

BBIIPOCUTE HA 33/1aThKa NpHU MyOJIMYHATa NPOAaH MO-AETaNIHO.

B kpas Ha raBata € pasriie/iad U BIIPOCHT 3a 33/1aThKa U Bh3MOXKHOCTTA
3a peajlu3upaHe Ha IMPaBOTO IO peJa Ha 3al0BEAHOTO IMPOU3BOJICTBO.
[IpoGiieMbT € MOCTaBeH C AaKIEHT BBPXY CXBalllaHusITa B THIKyBaTEIHO
pemenue ot 18.06.2014 r. mo 1. a. Ne 4/2013 r., OCI'TK na BKC, xaro ¢
HaIlpaBeH W3BOJ, Y€ C oryel T. 4a or TP — nmo oTHOWmIEHWE HAa HEyCTOMKaTa 3a
pasBajsiHe Ha JOTOBOpPA, TO UACHTUYEH M3BOJI O ClIeIBAJIO Jia CE€ HAMpaBHU U 3a
3aJaThbka — 4Ye (akTa Ha HEUBMBIHCHUETO TpsOBa Ja € OOSKTUBHpPAH B
obULIMAJICH WIM U3XOIAI] OT JUIThKHUKA JOKYMEHT, PECIl. YNpaKHSIBaHE Ha
IpaBOTO Ha OTKa3 OT JgoroBopa (¢ u3ki. Ha wi. 417, 1. 5 T'TIK, xoiiTo Tekct
obade ¢ HEMmpUIIOKHM), TOPaJau KOETO MPUHIIMITHO HE MOXKE Ja Ce HM3Iaje
3amoBe]] 3a U3IbJIHEHUE ¢ oryiea npaBwioto Ha 4i. 418, an. 3 T'TIK. Ta3u vact
OT HBJIOKEHUETO TMPEJACTABIIsSIBA CaMOCTOATEJIEH IMPOYUT Ha TOCOYEHOTO
THJIKYBATEJIHO PEllIeHHE, TOKOJIKOTO B IOKTPUHATA U IIPAKTUKATa BHIIPOCHT HE €
JTUCKYTUPAH BbB Bpb3Ka ChC 3aJ1aThKa, a HACTOSIIOTO U3JIOKEHUE TIPEACTaBs 3a
II'BPBU ITHT OIUT 3a THIKYBaHE U 000CHOBaBaHE Ha €BEHTYyaJIHATA TIPHIIOKHUMOCT

Ha 3aCTBIICHOTO B THJIKYBATCIHOTO PCIICHUC U 110 OTHOMICHHEC Ha 3aAaThKa.
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I11. OcHOBHM NPMHOCHM MOMEHTH HA JUCEPTALNMOHHMS TPYA U
npenioxenus de lege ferenda
OT H3JI0KEHOTO TO-TOpe KaTo IO-CHIIECTBEHH HAyYHH M HAy4HO-

MPWIOKHU NPUHOCKM Ha padoTrara MOrar jJa ce€ IOocoYaT — IaHOPAMHHST
UCTOPUYECKH aHalu3; Ae(PUHULIMATA Ha 33JaTbKa; PA3rJEAaHUTE U HU3SCHEHU
BBIPOCH 32 CHIIHOCTTA, YIPAXKHIBAHETO M MPABHOTO AECHCTBHE Ha MPABOTO HA
OTKa3 OT JOrOoBOpa; HW3JIOKEHUTE NPOOJIEMH BBB Bpb3Ka C THIKYBAHETO;
U3ACHSABAHETO Ha MpOoOJEMH CBBP3aHU CbC 3akoHHUA 3a1aTbk no T3 u I'TIK;
M3BEXKJAHETO Ha HOBH CaMOCTOSITEIHM JOMBJIHUTEIHM (YHKIUU Ha 3a7aThKa,
KOMEHTUPAHU €A BBIIPOCUTE HA ,,cTON-KanapoTo*“. C orien scHOTa Mo-AeTaulIeH
[perje] Ha OCHOBHUTE HAyYHHU W HAyYHO-IIPUJIOKHU IIPUHOCH € HAIIPaBEH I10-

A0J1y B U3JIOKCHHUCTO, KAKTO CJIC/IBA:

e Hamnpagen e maHopameH mpersjien Ha pUMCKOITpaBHATa OCHOBA HA UHCTUTYTa-
1o OoTHOIIeHHWE Ha arra confirmatoria u arra poenalis, kakbBTO HE € TMpaBeH
HUTO B ChBpPEMCHHaTa OBJITapCcKa MpaBHA JIMTEpaTypa, HUTO B JOKTPHUHATA
npenu 1944 r., kpJeTo ca pa3riexIaHyd caMo OTJEITHH acleKTH Ha 3aJaThKa,
CBBP3aHU C PUMCKOTO MPABO U Bb3HUKAHETO U PA3BUTHUETO HA HHCTUTYTA.

e C oryen MoO3UTUBHOIIpaBHaTa ypenda € najaeH AedUHUIMS Ha 3aJaThbKa,
KOSITO € pasriiefaHa MoJIpoOHO, BBB BpPb3Ka C KOETO Ca HAIMpaBEHU U
npeanoxxenus de lege ferenda.

e Paszkpura € CHIIHOCTTA, YIPAXKHIBAHETO M MPABHOTO JIECHCTBHE HA MPABOTO
Ha OTKa3, KaTo MOTECTaTUBHO MPaBO, KOETO € Pa3IMYHO OT BB3MOXKHOCTTA
Ja ce pa3Balid JOroBOpPHT. Pa3BuTata Te3a mompuHAcsS 3a pa3BUTHE Ha
nebata ¢ OOLIONPHUETOTO B JOKTPUHATA M MPAKTHKATa J0 TO3M MOMEHT, 4e
MpaBOTO Ha OTKa3 OT JIOTOBOpa HE € CaMOCTOSITEIHO, a € MO-O0JIeKYeHa
¢opMa Ha pa3BaiTHETO Ha IOroBopa. HampaBeH e W3BOJ, Ye MpaBOTO HA
0TKa3a OT JOTOBOPA € CAaMOCTOSATETHO MPAaBO, CHOTBETHO Ca HAJIMIIE OTACITHH
MIPEANOCTABKU 32 HETOBOTO YMPAKHSBAHE, a MOCISAUIINTE MY Ca Pa3IUIHH

OT IIOTECTAaTUBHOTO ITPABO 3a pa3BaAJISIHC HA JOTOBOpPA.
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e [locouenn ca mpoOieMuTe W TPYAHOCTUTE TPH THIKYBAHETO, KAaTO €
HaIlPpaBEHO NPEIJIOKEHHE, Y€ T€ MOrar Jia ObAaT NpeoAOoJeHU 1O HU3BECTHA
CTEIECH Ype3 HaJIMYMEeTO Ha TO3WTHBHA ypemda dpe3 cb3maBaHeTo de lege
ferenda ma . 93, an. 1, usp. 2 33/1, kaTo NMPaBUIIOTO J1a OBJIC B CMUCHI, Ue
Ipy CbMHEHHUE, aKOo He ObJie JO0Ka3aHO APYro, AaJEHOTO MO JOTOBOpa Ce
CMsITa 3a 33JaThK.

e B3ero € OTHOIIEHWE MO HAKOM BBIPOCHM Ha 3aKOHHHUS 3aJaThK H
pPa3KpUBaHETO UM, KaTo € 00ObpPHATO BHUMaHUE Ha pasnopendara Ha ui. 334
T3, koATO He € Ouia mpeIMeT Ha CAaMOCTOSATEIIEH T0-00CTOCH aHAJIU3.

e Ananu3upaHu ca (QYHKUMUTE Ha 3aJaTbkKa, KaTo 110 OTHOIICHHE Ha
KJIacM4ecKuTe (PYHKIIMU B ChYMHEHHUETO CE OTpUYa Haka3aTeaHaTta QyHKIUs
Ha 3aJlaThbKa, KaTO apryMEHTHpa, Y€ MO-CKOPO C€ Kacae 3a CTHUMYJIupalia
¢ynkuug. OCBEH ToBa € M3JI0KEHO M pa30upaHe, KOETO JO MOMEHTa HE €
OWI0 3acThIIBAHO B HalllaTa MpaBHA JOKTPUHA — 3a JBE JOMBIHUTEIHU
CaMOCTOSATENHN (DYHKIIMU Ha 3a/aThKa — IUIATEKHATa M KPEJAUTHATA, KaTo
MOCJEAHUTE Ca U3SICHEHM KaTO CHIMHOCT U € HAMNpPaBEHO pa3rpaHUYCHUE
MEXIY THX.

e 3sicHeH e BBIPOCHT 32 HAMAJISIBAHE HA 3a/1aThKa MOPaJAH MPEKOMEPHOCT.

e B3sero e oTHOIIEHHE TTO TTpoOJIEMa 3a yIpa)KHABAHE HA MPABOTO HA OTKA3 OT
JIOTOBOpA MPU HE3HAYUTEITHOCT HA U3ITBJIHEHUETO.

e Hampagen e onuT 3a u3siCHsIBaHE Ha MPOOJIEMUTE HA ,,CTOIM-KaNmapoTo*, KaTo
ca pas3riieflaHd HaJUYHUTE Pa3IMYHUTE pPAa30MpaHus U TEOPUU 3a TOBA
MpaBHO siBJIcHHE. BB Bpb3Ka ¢ TOBa € MPEJI0KEHO pa3OupaHe 3a npaBHaTa
XapaKTEPUCTHKA Ha CTOIM-KamapoTo.

e B gucepranusaTa € aHaiM3WpaH BBIOPOCHT 3a BEITHUA €PEKT Ha 3aJaThKa,
KaTo € MOJEMHU3UPAHO C M3BOJWTE B HAcTosIIaTa MpaBHA JOKTPHHA Ha
0a3aTa Ha MaTEPUATHONPABHU W MPOIECYaTHU apTyMEHTH U € JOCTUTHATO
70 U3BOJI, Y€ 3aJlaThKBT HsIMa BEIeH €(DEeKT W 4Ue HE € BB3MOXKHO KaTo
3a1aThK Ja ObJI€ 1aJICH HEIBUKUM UMOT.
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de |

1.

Pa3Butu ca mpobiiemute Ha 3a7aThKa BB BPh3Ka C TPAKIAHCKUS TPOIEC U
3alMTaTa Ha MaTepHaJHUTE CYOCKTHBHU IpaBa, Karo € OOBpHATO MO-
rojiiMO BHUMAaHHE Ha BBIIPOCUTE IO OTHOIIIEHHWE Bb3MOXKHOCTTA 3a 3alllUTa
Ha 33JaThKa 4pe3 NOCECOPHU UCKOBE, BBIIPOCUTE, CBBP3aHU ChC 3a/1aThKa B
MIPOU3BOICTBOTO IO MYyOJMYHA TPOJAH, U HIKOW ACIIEKTH Ha 3all0BETHOTO

IMPOU3BOACTBO.

B usznoxenuero Ha AucepranuAaTa Ca HallpaBCHU CICOAHUTC ITPCAJIOKCHUS

ege ferenda:

[Ipu Obnemo u3paboTBaHE HA TpaKJAaHCKM KOJEKC Yy Hac WJIM Ha HOB
OOJMTAIIMOHEH 3aKOH 33IaThKBT Ja OBbJE MOCTABEH CUCTEMATUYECKH TIPH
00e3IIeUeHNETO Ha 3aIbJDKCHUATA.

[IpaBwioro Ha wi. 93, an. 1, uszp. 2 33]1, na Obae B CMUCHI, Y€ MOpH
CbMHEHHE, aKO HE OBbJIe JOKa3aHO JIPYTo, AJaAECHOTO MO JOTOBOpa Ce CMsTa
3a 3aJ1aTbK.

Ha 0bae cw3manena wi. 92, an. 4 331, kpaeTo Aa Oblie NPEABUICHO, Y€
JajeHara KaTo 3aJaThK NMapuyHa CyMa ce MpUXBallla Py U3ITbJIHCHUE Ha
3aIbJDKEHUETO, OCBEH aKO CTpaHUTE HE ca yrOBOPWJIM JIPYro, a KOraTo
MpecTalluiuTe HE ca €IHOPOJHM, MAJCHOTO KaTo 3aJaThK MOMJICKU Ha
BpBIIIaHE B HATYpa.

BBB BpB3Ka ¢ pa3riexgaHETO HAa MPOOJIEMHUTE HAa BEHIHHMAT ePeKT Ha
3a/IaThbKa € HAJOXXKWUTEIIHO Jla ChHINECTBYBAa M pasmopeada, KOATO Ja ¢
nono6OHa Ha art. 1357 Ut.I'K, no oTHOIIEHHE NEHCTBUETO HA BIIMCBAHETO
NpU TPAHCIATUBHU CIEIKA C BEIIHU TpaBa ¢ MOJAIWTET CPOK WU
YCIIOBHE, CHOPSIMO TPETH JIMIA, KAaTO CjeJ KaTo Ce H3rpajau peajaHa
CHUCTEMa Ha BITMCAHUATA, J1a CE€ TPEIBHUIN, Y€ IO MOMEHTA Ha BIUCBAHETO
CPOKBT WJIM YCIIOBHETO, PECIl. HACTBIIBAHETO WM COBIBAHETO WM, Ca

HCIIPOTHUBOIIOCTABUMM Ha TPCTHUTC JIMIIA.
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l. General characteristics of the dissertation thesis

1. Necessity and relevance of the study

The earnest is a classic private law institute. Consideration of it from the
point of view of legal theory is part of the law courses of law of obligation,
where in general terms the concept, functions, action and legal consequences of
the earnest are clarified. In some of the courses and papers on the law of
obligation, problems of the earnest are discussed together with the forfeit and
the right of withdraw from a contract, on the legal-dogmatic basis of this
taxonomy is the proximity of the legal figures and their genetic connection, as
well as the systematic place of their legal regulation. This tradition has come
from Roman private law courses and is understandable from a didactic point of
view. But from the point of view of legal dogmatics, | believe that the latter is
unjustified. The proximity of the various legal institutes does not necessarily
condition their simultaneous examination. It presupposes their differentiation
and the outlining of their various features, respectively the material prerequisites

that lead to their manifestation.

On the other hand, the Bulgarian legal tradition, there are lack of
examinations of the problems of the earnest after 1989. This fact raises the need
for a theoretical examination of the law institute, including in view of the current

state of the law and the case-law?.

The need to study the individual problems of the earnest is also
determined by the fact that the specific issues related to it, there is almost no
theoretical research, and practical problems are increasingly creating such a

need. Despite this lacuna in our legal books, in practice, the earnest is a living

® The last study of the deposit in Bulgarian legal doctrine was made before 1944 Atanasov, G. The earnest and
the Right of Rejection (the right of withdraw from a contract) under Bulgarian Civil and Commercial Law.
(Substance and legal action). Sofia, 1939, Printing house ,,Bulgarian Lift* - printed and cited in Legal Thought
Magazine, No. 3-4, 1939
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institute with daily application. Proof of this, on the one hand, is the existence of
case law on the various problems of the institute, which is not only the Supreme
Court of Cassation, but also the courts of first instance and appellate courts.
These acts do not always reach a cassation appeal, in view of the limitations and
the selectivity in allowing appellate decisions to a cassation review, in

accordance with the rule of art. 280 CPC.

It should be noted that the contractual practice has developed the institute,
which uses it to regulate the relations between the counterparties, as part of the
practical permissions are based solely on the norm of art. 9 OCA. That is, the
development of the deposit is now a creation of contractual practice - e.g. the so-
called ,,stop-earnest®. This impedes law enforcement, as it lacks a doctrinal basis
to support the resolution of different practical cases, which is also a prerequisite
for the formation of different and inconsistent case law on problems relating to

the earnest.

Everything stated here determines the need for a more in-depth study of
the earnest, as well as the relevance and the need for independent scientific

research.
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2. Object and purpose of the study

The subject of the study is the objective Bulgarian civil law and the legal
provisions governing the institute of the earnest. Individual relationships in
private law are explored to reveal the nature of the earnest, its scope and
peculiarities. The exposition discusses the different theories and perceptions of

the individual problems that are associated with the earnest.

The subject of the study includes the available legal theories, their
commenting and their controversy. In places where research is lacking, personal
perceptions and interpretations are put forward — this in some respects aims and
generates discussion on issues that, even if they look classic, are not discussed

further in legal theory.

In view of the aforementioned, that the subject of the research is the
objective Bulgarian civil law, the subject of the research are:

o the nature of the earnest, clarifying it as a transaction and revealing the
specifics of the right of withdrawal related to the earnest;

e some legal issues related with the earnest;

e discovering the nature of the earnest and its functions;

e clarification of the two main effects of the earnest — bond effect and real
effect;

e some issues relating to procedural problems regarding the protection and
the exercise of the subjective rights;

In view of this clarification, the purpose of the study is to:

e tracing the historical development of the institute;

e clarifying the earnest as a transaction, as well as comparing and separating
it from similar legal institutes, as well as addressing problems that arose
in contractual practice, without explicit regulation in our positive law;

e study of the earnest when giving, respectively when its size is stipulated

by an explicit rule of law;
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e disclosure of the functions and effects of the deposit in terms of law of
obligation and property law;

e consideration of various procedural problems that are relevant for the
protection of subjective substantive rights and which arise from the

earnest money as a transaction or in cases where it is provided for by law.
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3. Research methodology

The study uses the legal-dogmatic method to analyze the current legal
framework for the earnest. The historical method was used to trace the origin of
the earnest and its development, which ultimately led to the current state of legal
regulation and the legal figure as a whole. The comparative method is intended
not only to show the regulation in other legal systems, but also to find the
common and different points in them in relation to the institution. This helps to
understand the views of different legislators on the legal figure under study. The
technique of economic analysis of law is used to reveal the economic aspects of
the deposit. Examining the problem from this point of view clarifies not only the
state of the legal framework in force, but also the practice (practical permissions
and constructions) in relation to the earnest. A critical analysis of the available
case law has been made regarding the figure in question. The relevant
jurisprudence of close and similar legal institutions is inevitably addressed in the
relevant places. Opinions in the Bulgarian legal literature on the problems
raised, as well as the works of foreign authors and case law (Bulgarian and

foreign) have been examined.

4. VVolume and structure of the dissertation thesis

The dissertation thesis consists of 387 pages, which include content,
introduction, five chapters, a conclusion and a bibliography. The work has made
441 footnotes and the bibliography contains titles in addition to Bulgarian,

English, French, German, Italian and Russian, as follows:
- 82 books and textbooks related to the topic and issues addressed;

- 20 monographs and studios of different Bulgarian and foreign authors;
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- 51 articles from different Bulgarian and foreign authors, which have
arguments related to the dissertation, or those on problems related to the

submitted ones;

- 160 judgments of different courts, predominantly the SCC Interpretative
and Casual Practice, and over 30 judgments (in France, Italy and Germany) in
foreign jurisdictions and the analysis of foreign judgments, some of which were
cited and analyzed by the relevant court, and others by reference to the works

explicitly mentioned in the bibliography.

In terms of structure, the dissertation deviates from the classically
accepted three-chapter structure. There are several reasons for this being
rejected. First of all, it should be noted that omitting the historical and
comparative analysis would lead to an incomplete presentation. As a second
argument for the aforementioned deviation, it should be noted that avoiding,
both in the statement and in a separate chapter of procedural problems related to
the deposit, would lead to the incompleteness of the exhibition and its practical

incompleteness.
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I1. Brief presentation of the thesis

The introduction to the dissertation thesis, firstly justifies the relevance of
the research, as well as its subject and its purposes, as well as some
terminological notes that aim to facilitate the reader in the presentation and to

bring clarity to it.

The problems discussed in the chapters of the presentation are presented
in sequence, while in the synthesized form the main problems that were

discussed in each of the chapters of the dissertation are presented.

Also in the introduction and in the conclusion, there are some
terminological notes that aim both to facilitate the reader and to clarify in
advance some of the terminology used in the study. At first glance, this does not
seem so significant - from a doctrinal and practical point of view, but contrary to
this primary observation, terminological notes and clarifications in the study of
the deposit are of great importance, as otherwise elementary terminological
inaccuracy could lead to no not only to a misunderstanding, but also to a

misapplication of the substantive law.

Chapter |
,,Historical and Comparative Legal Analysis*

Chapter 1, Historical and Comparative Legal Analysis, deals with the
problems of historical development of the earnest and provides a comparative

legal overview of some of the existing legal systems.

Historically, the development of the earnest was traced by Roman law
throughout its historical genesis, an attempt was made to examine the institute
through the prism of consensual treaties and their development, as well as trade
in the Mediterranean. The attempt for a panoramic review of the Roman legal
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basis of the institute was made neither in the contemporary Bulgarian legal
literature, nor in the doctrine before 1944, where only certain aspects of the

charge related to Roman law were considered.

The genesis of the arra confirmatoria is exposed by examining and
analyzing the texts of Digest of lustinian and other sources of Roman law, with
the emphasis on the formation of the earnest with a view to the development of
consensual agreements, in connection with which the contractual practice with
respect to arra’s in ancient Rome. Such a division in examining the historical
basis of the deposit is necessary, since in exposing the historical aspects of the
institute it is found that the Roman legal understanding of the confirmation
earnest is different and has a different genesis from the penal earnest that derives

from Greek law.

Next, the issue of arra poenalis is discussed, explicitly stating that it is a
different type of earnest and outlines its main differences with respect to its
historical development in ancient Greek law and subsequent Roman law,

including imperial law, as well as and some of its classic roots.

Consideration of Roman foundations of the Institute is of great
importance for its proper understanding not only from the historical basis, but
also from the point of view of its conception and contemporary legal framework

in Bulgaria and in comparative legal terms.

From the point of view of the comparative study, an analysis of the
current positive legal basis and case law in France, Germany, Italy, Estonia has
been made (insofar as its current law is relatively new - since 2002); The
Russian Federation, as well as some projects which are non in legal force, the
so-called Soft law - the Swiss GC Project; Draft Common Frame of Reference
(DCFR). Consideration of foreign legal authorizations, including draft laws,
respectively. The rules of soft law provide an opportunity to trace the modern

development of the Institute - its theoretical and practical problems, as well as
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the opportunity to formulate proposals for de lege ferenda, respectively, and for
drawing comparative arguments in the interpretation and application of the law.
In this respect, it should be mentioned that part of the formulated proposals for
the future development of the legislation are based on a comparative review,

from which both views and certain techniques in the legal technique are drawn.

The last part of Chapter One examines the historical foundations of the
deposit in the light of the legal history of Bulgarian customary law, since the
Institute was well known and widely used, which is why even as much legal and
historical research as the Institute needs to be mentioned when considering
contracts for which a deposit was made (eg. Nadnitsa, giotoritsa, purchase and
sale, etc.), respectively, where such was not necessary (ispolitza, loan, fishing
contract, etc.). ). It is expressly stated that even then the law distinguished

between the earnest and the right of withdraw, treating them differently.
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Chapter |1
,,1he essence of the earnest

In the provision of Art. 93 of OLA, the legislator did not give a legal
definition of the earnest. The legal figure is delineated by its evidentiary,
indemnity and security function, as well as by the legal consequences that occur
in the exercise of the law of assignment. However, objective law does not
answer the question of the legal nature of the earnest. The disclosure of the latter
Is important because it is precisely through the legal nature of the earnest that
the legal phenomenon itself will be clarified, its inherent legal characteristics
will be outlined, outlining the material prerequisites (legal facts) that fulfill its
factual composition. This will reveal the legal implications of the earnest and its
functions. Moreover, the provision of the bond law does not cover the cases of a
earnest which is given by a rule of law, ie. legal earnest. These are hypotheses
where an earnest is given in accordance with a specific rule of law - e.g. earnest
for participation in a public sale of real estate in accordance with the rule of art.
489, § 1 of the CPC; establishment of a security in accordance with Art. 282 of
the Code of Civil Procedure; earnest for participation in the auction in
accordance with Art. 246 of the TAPC, etc. Therefore, from the point of view of
positive law, it is necessary to consider the nature of the contractual and
statutory earnest, ultimately concluding whether it concerns a single legal figure
or one with different manifestations, respectively with different legal

consequences.

An earnest is a transaction whereby one person who give a down
payment, gives to another person who take a down payment, a thing or amount
of money through which the parties confirm that they have entered into a
transaction of a certain kind or have undertaken an obligation to conclude one
by agreeing to the thing or the sum received by the debtor, to secure the

obligations of the creditor, the given deposit will also compensate the damage
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suffered by the debtor in the event of default of the debtor, on the one hand, and
on the other — the debtor has undertaken an obligation in case of default, to
return the deposit in double amount to the contributor, unless otherwise agreed -
arg. of Art. 93 OLA.

Following the definition and before clarifying the individual parts of the
definition, some interpretation issues are addressed. The application of the rules
on legal and logical interpretation is particularly important in order to discover
in each case whether the parties have actually agreed that the given is an earnest
or whether it is for the application of another legal institute. This is often seen in

contractual practice, especially when there is no adequate legal assistance.

Concerning the consideration of problems and difficulties in
interpretation, it has been suggested that they can be overcome to some extent
by the existence of positive arrangements by creating a de lege ferenda of Art.
93, para. 1, pron. 2 of the OLA, the rule being that in the case of doubt, unless
otherwise proven, the contract is considered an earnest. In view of this, the
wording was explicitly referred to in the text of § 336, § 2 BGB, which served as
a comparative basis for the proposal made. Moreover, the existence of a similar
permit in art. 334 of the Commercial Code, which may, with some changes,

serve as a positive legal argument for the proposal made.

Consecutively, the chapter looks at objects that are fit to be given as an
earnest — property, receivables and money. With respect to property, the
generally accepted classification in the legal doctrine is used according to the
relevant criteria, explicitly not dealing with the problem of real estate in this part
of the exposition, but also clarifying Chapter IV "Effects of the earnest”, which

addresses the issue of the real effect of the earnest.

In order to clarify the definition of the earnest, given at the beginning of
the chapter, it was considered as a transaction, again using the notion of

transaction generally accepted in theory and practice, and the classification of
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types of transactions, without deliberately mentioning the inter vivos - mortis
causa division, since it would not do much to clarify the nature of the institute,
and the information that would be obtained by examining the problem is

obvious.

In this part of the presentation, the place of consideration of the right of
withdrawal is separated. The essence, the exercise and the legal effect of the
right of withdrawal are revealed as a potestative right, which is different from
the possibility of canceling the contract. The right of cancellation of the contract
as stipulated in the rule of art. 93, § 2 of the OLA, is a potestative right exercised
through a unilaterally addressed will from the correct party to the wrong party,

and upon reaching the statement the contract is terminated pro futuro.

In this context, the issues of exercising the right of withdrawal and its
legal consequences are examined. The reasons for this lie in the fact that, to
these days, in doctrine and practical jurisprudence, the right of withdrawal has
been regarded as a relaxed form of the right to cancellation a contract for failure
to perform. In this connection, corresponding restrictions were also made on the
right to cancellation the contract — in terms of the material prerequisites for their
exercise (ie., the provisions of article 87 of the OLA and Article 93, § 2 of the
OLA were analyzed), their effect and legal consequences. That is, a thesis has
been developed that debates with the conventional wisdom in doctrine and
practice to date, concluding that the right to withdraw from the contract is an
independent right, respectively, there are separate prerequisites for its exercise,
and its consequences are different from the potestative law to cancellation the
contract (beyond the broad sense that the bond is terminated). In the case of the
right of withdraw, the consequences are ex nunc, while in the case of
cancellation, the consequences are, as a rule, ex tunc, beyond the hypothesis of
Art. 88, § 1 OLA. In view of the analysis, it is concluded that the right of

withdrawal is a self-fulfilling right which is different from the right to
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cancellation the contract in case of culpable default. They are historically
conceptualized on different planes and derive from different legal figures.
Moreover, the manner in which they are exercised and their legal consequences
Is different, which is sufficient to conclude that they are autonomous rights, the
similarity of which is the cause of their mixing, which is not only theoretically
incorrect but also practically could lead to incorrect court decisions or

inappropriate regulation of contractual relations between the parties.

The chapter deals with some problems of a legal earnest, outlines some of
its peculiarities, and looks at the most common cases of a legal earnest without
claiming exhaustiveness. It should be noted that our legal doctrine currently
lacks an essay to address the problems of legal earnest. Individual issues are
addressed in connection with other issues or with regard to didactic goals in
substantive and procedural law courses. In this sense, in theory, the provision of
art. 334 Commercial Code has not been the subject of a more thorough analysis.
For the sake of taxonomy, the question of the earnest for public sale under the

CPC is dealt with in Chapter V, Procedural Issues.

An understanding has also been proposed which has not been upheld so
far in our legal doctrine — for two additional separate functions of the earnest -
the payment and the credit, the latter being clarified as an essence and a

distinction made between them, including on the basis of art. 334 CC.

With regard to the payment function of the earnest, it is argued that when
the parties have agreed that the payment in the earnest is also relevant to the
payment of the price, whether in full or in part, we can say that the earnest has a
payment function, ie. e. the payment of a compte is the beginning of

implementation.

The credit function of the earnest has been clarified in the sense that, from
an economic point of view, the earnest by remittance of funds may also be

regarded as providing liquidity to one party to a legal relationship, which can be
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considered as a form of lending. The parties may agree that what is given as an
earnest will be used to ensure that the obligations under the main legal

relationship are actually and accurately fulfilled.

That is, the manifestation of the additional functions of the earnest, which
are deduced, is assumed entirely by the will of the parties, which is
understandable as in view of the rule of art. 9 of the OLA, and with the view that
the rule of art. 93 of the OLA is dispositive.
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