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I. YBoa

Hacrosmusat aBTropedepaT ouepraBa H3CIEIOBATEICKaTa paMKa Ha JAMCEPTALMOHHUS
TpyA Ha Tema ,,JIckoBe Ha KpeauTopa B U3IMBIHUTEIHOTO MPOM3BOACTBO. B aBTOpedepara ce
u3jaraT MOTHBH 3a M300pa Ha Temara Ha JAUCEPTAlUATa, KaKTO M ChOOpaKeHHs 3a HeWHaTa
aKTYaJIHOCT, 3HAUUMOCT U pa3pabOTEHOCT B JUTEpaTypara. ApryMeHTHpa ce MPUHAICHKHOCTTA
Ha HAay4YyHOTO M3CJeBaHe KbM HaydHaTa oOnacrt ,,I paxknaHcku mporec. IlocouBaT ce 00EKTBHT,
NPEeIMETHT, U3MOA3BAHUTE METOAM Ha HAYYHO M3CIE/ABAHE M IIeJiTa HA HayyHaTa pa3paboTka.
Pasrnexnat ce 00eMbT U CTPyKTyparta Ha nucepranuara. OuepraBaT ce U3MOJI3BAHUTE B X0/1a HA
HAy4YHOTO MU3CJICJIBAHE JUTEPATYpHU U3TOUYHUIIM, TPYIIMPAHU Bb3 OCHOBA Ha TAXHATA CHUIHOCT U
npenHasHaueHue. HakpaTko ce peneBUpaT OCHOBHMTE TE3U BbB BCSKA OT YETHPUTE IJIaBU Ha
aucepranusaTa. M3maraT ce OCHOBHHUTE IIPUHOCHM MOMEHTH, KOUTO CE€ OTKpOSIBaT B
TMCEPTALMOHHUS TPY/, KAKTO M (pOpMyIIMpaHUTE B XOJa HA HAYYHOTO M3CJIEABAHE MPEATIOKEHHS

de lege ferenda. 130posiBat ce myOIMKalMUTE Ha aBTOPA BbB BPb3Ka C AUCEPTALUOHHUS TPY.

I1. O6ma xapakTepuCcTHKA HA TUCEPTAIMOHHUS TPY/

1. Tema

1.1. MoTuBH 3a n300p Ha TemaTa

Temara Ha JucepTauMoOHHMS Tpya € ,VICkoBe Ha KpeauTopa B U3IBIHUTEIHOTO
npou3BoacTBO. IlpaBHata Teopus W chAeOHATa MPAKTUKA ONPENEISAT KpeauTopa Karo
,TOCIIOJIap Ha U3IBIHUTEIHOTO NPOM3BOJACTBO, MOpaauM KOETO 3allUuTaTa Ha HETOBUSA
JETUTUMEH IIPaBEH HHTEPEC, a MMEHHO YJOBJIETBOPSBAHETO Ha HErOBOTO B3€MaHE, 3acMa
LEHTPAJHO MSCTO B M3NBJIHUTENHUA Hpouec. M3MbIHUTETHUAT IMpoLEc OT CBOS CTpaHa €
OIIpEJIeNISIH B TEOPHUATA KAaTO ,,BEHELBT HA ChJONPOU3BOACTBOTO . ETO 3ammo n3bpanara rema nma
BaXHO OOIIECTBEHO 3HAY€HHUE, Thil KaTo e(eKTHUBHATA 3allUTa Ha KPEeIUTOpa IO HCKOB pel €
M3pa3 Ha MPUHLUIINTE Ha CIIPaBeUIMBOCTTA U HA MIPaBOBaTa IbpKaBa, yCTAaHOBEHHU B MpeamOroia
Ha Koucturynmsara na PenyOnuka bbiarapus, a ortaM — W TapaHuusi 3a JIOBEpHETO B

MIPAaBOCHIUETO U300110.



1.2. AKTyaJIHOCT ¥ 3HAYMMOCT HAa TeMaTa

Temara Ha AUCEpTAIIMOHHUS TPYJ € Oa3upaHa BbpPXy akTyalHaTa HOpPMaTUBHA ypenda Ha
UCKOBETE Ha KpeIuTopa B H3MBIHUTEIHOTO MPOU3BOACTBO IO OBIATapcKOTO MPaBo.
JIMcepTalMOHHUAT TPYJ € ChOOpa3eH C JAEHCTBAIIOTO 3aKOHOAATEICTBO M IOCTAaHOBEHATa
cbaeOHa npaktuka kpMm 20.04.2023 1.

[TpobnembT 3a 3amuTaTa Ha KpEeAUTOpPA — 3asABUTENl B 3aIOBEJHOTO MPOU3BOACTBO WU
B3MCKaTel MO Bede 00pa3syBaHO HU3IIBJIHUTENIHO MAENO0, MPEACTaBIsIBa WHTEPEC HE CaMo 3a
IIpaBHaTa JOKTPUHA, HO U 3a NPAKTUKYBAIIUTE IOPUCTU. TS MMa BaXXKHO MPAKTUYECKO 3HAUCHUE.
B Ombirapckata IOpUCHpPYACHIUS U3MBIHUTEIHOTO TMPOU3BOACTBO € OWJIO MpeaMeT Ha
ThJIKyBaTenHaTa npakTuka Ha BepxoBHus cbx — TP Ne 90 or 01.11.1972 r. na OCI'K na BC,
IMIIBC Ne 3 or 18.11.1980 r. mo rp. a. Ne 3/1980 r., a mpu aeicTBHETO HA aAKTyaJHHS
IIPOLIECYaJIEH 3aKOH BBPXOBHMAT KacallMOHEH CbJ IPHUE peaulla THIKYBAaTEIHHU PEUICHHs IO
BBIIPOCH, CBBP3aHU € U3IIBIHUTEIHOTO Mpou3BoAcTBO — TP Ne 4 ot 18.06.2014 r. o Thik. 1. Ne
4/2013 r. ga OCI'TK ma BKC, TP Ne 2 ot 26.06.2015 1. o Teik. m. Ne 2/2013 r. ua OCI'TK na
BKC, TP Ne 4 or 11.03.2019 r. mo tbik. A. Ne 4/2017 r. na OCI'TK wa BKC, TP Ne 8 or
02.04.2019 r. mo teik. a. Ne 8/2017 r. ua OCI'TK ma BKC, TP Ne 6 ot 20.05.2022 1. 10 TBIK. 1.
Ne 6/2020 r. na OCI'TK na BKC, TP Ne 2 ot 22.11.2022 r. no Teak. a. Ne 2/2021 r. nva OCI'TK
Ha BKC, TP Ne 3 or 28.03.2023 1. mo thik. a. Ne 3/2020 r. ua OCI'TK ma BKC. OcBen ToBa B
NOCJIeTHUTE TOJAMHU ce ¢opmupa Oorata chiaeOHa MpakTHKa MO MPUIOKEHUETO Ha HMCKOBaTa
3ammra 1o wi. 422 u ui. 464 I'TIK, xosTo u3uckBa 3a1bJI00YEHO MPOYYBaHE, aHAIU3UPAHE U
TEOPETUYHO OCBETNIABaHE. B nucepramusaTa, Hape[ ¢ MOCOYEHATa 3aJb/DKUTEIHA M KasyalHa
NPaKTHUKa, € pasriieflaHa ChIIO Taka M IMpakTHKara Ha KOHCTUTYIMOHHUS CBJA 1O BBIPOCH,
CBBpP3aHU C U3II'BIHUTEIHOTO MPOU3BOJCTBO, KAKTO M MO OTIAEIHU BBIPOCU — IPAKTHKaTa Ha
ApOutpaxuus cba npu bearapckara ThproBcKo-mpoMuiuieHa nanata, Ha Cpbaa Ha
EBponeiickus cpo3, Ha EBponeiickus cbl 1Mo npaBara Ha 4oBeka, Ha CHOPTHUS apOUTpaKeH
cbl, Ha BepxoBHus cpa va CALL u ap.

[TpakTH4YeCcKOTO 3HaYEHHE Ha pa3[VICJaHUTE B AUCEPTALMOHHUS TPy NpoOIeMH, C HIKOU
OT KOUTO ¥ aBTOPBT Ce € CO'bCKBAM B aJBOKATCKAaTa CH MPAKTHKA, € IPYT CAMOCTOSITEJICH MOTHB

3a 300pa Ha Taka (opMyJIHpaHaTa TeMa Ha TUCEPTaIHATA.



1.3. PazpadoTeHocT Ha TeMaTa B JJUTepaTyparta

B Opbirapckara mpaBHa JMTEpaTypa ca HAJIWIE HAyYHH U3CICABAHHS, B KOUTO
M3MBJIHUTETHOTO TMPOU3BOJCTBO € Pa3IiielaH0 B HEroBaTa ISJIOCT — CaMOCTOSITENHO (HAarp.
Myraduues, 1989, 2005; I'pagunraposa, 2015, 2016) wnu Hapen ¢ 00U UCKOB Tpolec (Harp.
CunsHoBcku, 1946; Cranes, 1988, 2001). Hackopo 0e wu3mameHo mOApPOOHO KOMEHTapHO
ChUMHEHUE, TOCBETeHO Ha u3mbiaHHTEenHUS mpouec (['pagmnaposa, T., M. OOGperenona, /.
HumutpoB, b. Huxomoa, K. Mames, I'. Xopo3o, H. KoneB. Axmyarnu npobremu mna
2pascoancKus usnvinumenen npoyec. llpunosxcen komenmap. Ananus na cboebHama NPakmuxa.
C.: UK ,,Tpyn u mpaBo”, 2023), koeTo € ch00pa3eHo B qucepTalnoHHus TpyI. MckoBaTa 3ammra
Ha JUI'bKHUKA € Onila mpeaMeT Ha 3abJI00YeHO HayyHO chbunHeHue oT JKuBko Cranes (Cranes,
K. Hckosama sawuma Ha Onvi#cHUKAG cpewyy NPUHYOUMeENHOmMO usnviHeHue. 'OAUITHUK Ha
Codwmiickus ynuepcurer, Opuanmdecku dakynrer, Tom XLIII, 1947/1948). JluncBa obGaue
CaMOCTOSITEIIHO BCEOOXBATHO M3CJIEIBaHEe, TOCBETEHO CaMO Ha MCKOBATa 3alllUTa Ha KPEAUTOpa B
3aloOBEHOTO W B M3IMBIHUTEIHOTO MPOU3BOJACTBO, B T.U. M HA aKTyallHaTa HOPMAaTHBHA ypenda
Ha Tpobiema, BKIrouBaia uckosete mo wi. 422, an. 1 ['TIK u un. 464, an. 1 T'TIK.

HeoOxomumocTTa OT TakoBa M3CJEIBaHEe, C OTJE/A MOCOYCHOTO MO-TOPE B M3JIOKEHHUETO
MPAKTUYECKO 3HAYCHHE Ha MpodiieMa, € OIle €IWH CaMOCTOSTEeNIeH MOTHB 3a M300pa Ha Taka

dbopMynrpaHaTa TeMa Ha TUCEPTALUATA.

2. IlpuHajjies;KHOCT KbM Hay4HaTa obJact ,,I'paxkananckm npounec

3amuTaTa, KOSITO € IpeIMET Ha JUCEPTAlMOHHHUS TPYJ, CE OCBLIECTBSIBA IO ChACOCH
uckoB pen. IlpaBHata ypenba Ha pasriexmaHus NpoOJieM — HCKOBET€ Ha KpPEauTopa B
M3MBJIHUTETHOTO Tpou3BoAcTBO, € B Yact mera Ha [TIK, ozarnmaBena ,M3mbiHuTEnHO
npou3BOJACTBO. VIcKoBeTe ce mpeasBsiBAT NpeJ TPaXJaHCKUS ChbJI, KaTo Morar Ja ObaaT
pasrienanu mo oomwmst uckoB pex (Yact Bropa Ha ['TIK) mnm mo pega Ha MPOU3BOJCTBOTO IO
Thproecku crnopose (I'maBa Tpunecer u BTopa, Yact tpera Ha I'TIK), B ciywail ye ca Hamune
npeanocraskute Ha 4. 365 I'TIK. Crpanute y4yacTBar B MpOM3BOACTBOTO B Ka4€CTBOTO CH Ha
YaCTHOIPABHU CyOEKTH, KaTO Ca PABHOIOCTABEHU U CHIBT UM OCHTYpSIBAa PaBHA BB3MOXKHOCT Ja

ynpaxHsaBaT npepoctaBeHute uM npasa (wi. 9 I'TIK). Ilpeamer Ha pasrienaHuTe HCKOBE



[IOHAYaJI0 Ca YaCTHU B3E€MaHUS Ha KPEAUTOpa Cpelly IIbKHUKA (MpU McKa mo wi. 422, an. 1
I'TIK) win Ha KOHKypHpall KpeIuTop Cpelly AIbKHUKA (pu ucka 1o 4i. 464, an. 1 I'TIK), xato
o0pa3yBaHHUTE 10 MCKOBETE MPOU3BOJICTBA Ca TPAXKIAHCKM Jieia MO CMUCHIA Ha wi. 14, am. 1
I'TIK.

Beunuko m3noxeHo mo-rope oOycnaBsi MPUHAAISKHOCTTAa HA HAYYHOTO HM3CIICABAHE KbM

Hay4Harta obusacT ,,I pakIaHCcKH mporec’.

3. O0exT HA U3cjIeaBane

OOekT Ha u3cienBaHEe B NpaBHATa HayKa ca OMpEAETCH BUJA OOIIECTBEHH OTHOLICHHS,
KOUTO HMAaT IpPaBHO 3HAUYEHUE, BB3HUKBAT IO MOBOJ 3allUTaTa WIA pPEATU3UPAHETO Ha
OIIpEJICJICHU TpaBa W BOJAT O HACTBIBAHETO HA ONpeeNeHH NpaBHU mocueaunu. OOekT Ha
HACTOSIIIOTO HAYYHO M3CJIEBAHE Ca OOILIECTBEHUTE OTHOLICHHUS, KOUTO BH3HUKBAT BB BPB3Ka
ChC 3alllUTaTa Ha KPEAUTOpPA — 3asiBUTEI B 3allOBEAHOTO IIPOU3BOJCTBO MJIM B3UCKATEN IO BEUue
00pa3yBaHO M3IBJIHUTEIHO JAei0. ToBa ca mpolecyaqTHONPaBHU OTHOLICHHS, BH3HUKBAIIU MO
MOBOJ 3aIllMTaTa Ha €HO CYOEKTHMBHO MaTE€pHaJIHO MPaBO Ha KPEIUTOpa — HETOBOTO B3EMaHE,
KOSITO MMa 3a LeJ yIOBJIETBOPSIBAHETO HA JIETUTUMHHUS KPEIUTOPOB MHTEpPEC N1a MOIY4YH OT
JUTBKHUKA CIIEJ[BAIaTa My C€ IIpecTalusl.

PasrnexxnaHure OTHOIIEHHS HMMAaT KaKTO YacTHONPABEH, Taka M IMyOJIMYHOIPaBEH
€JIEMEHT, ThI KaTo c€ pa3BUBAT MpEJ OpraH Ha Abp)KaBHATa BJIACT — ChJA, 10 3aKOHOYCTAHOBEH

(rpaxaaHCcKOIpolecyaIeH) pel.

4. IlpeameT Ha U3CJIeIBaHe

[TonsiTHeTO ,,MIPEIMET Ha MU3CIeABaHE € MO-TACHO OT IMOHSATUETO ,,00€KT Ha U3CIEeABaHE
1 00XBaIla OMpe/eICHO MPABOOTHOIICHUE WM MPABOOTHOIIICHHUS, KOUTO Ca YacT OT OOCKTa Ha
MpaBHO u3ciieBaHe. B HacTosmMs ciayyail mpeaMeT Ha U3CIIe/IBAHE € ONpe/IeeH BU/I 3allluTa Ha
KpeIUTOpa, a UMEHHO MCKOBATa 3alllUTa, PECII. IPaXkIaHCKONPOLIECYATHUTE TPAaBOOTHOIICHUS, B
PaMKHUTE Ha KOUTO TS C€ peaslu3upa.

HemnocpenctBen npeamMeT Ha HACTOSIIIOTO MU3CJIE/IBAHE Ca IBa KOHKPETHH MCKa: UCKBT Ha

KpeIuTopa 3a yCTaHOBSBAaHE Ha B3€MaHETO MO M3/a/ieHa 3aloBe]] 3a M3IbJIHEHHE, de lege lata



ypeneH B un. 422, an. 1 I'TIK, 1 MCKbT Ha KpeauTopa 3a OCHOPBAHE HA B3EMAHETO HA JPYr

KOHKYpHpaIl KpeauTop, ypeleH B ui. 464, an. 1 I'TIK.

S. MeToau Ha HAYYHO M3C/IeABaHe

B Xoza Ha HAyyHOTO H3CJIEIBAHE Ca W3IMOJI3BAHU CIEIHUTE METOAM Ha IPABHO
u3cieBaHe: HUCTOPUYECKUAT METOJA, ThH KaTro € pas3rjelaHo pa3BUTUETO Ha 3allMrara Ha
KpeIuTopa B UCTOPUUYECKH IIJIaH; CPABHUTEIHONPABHUAT METOM, Thii KaTo MpaBHATa ypenda Ha
MCKOBATa 3allUTa Ha KPEIUTOpa B M3IIBJIHUTETHOTO MPOU3BOJACTBO MO OBITapCKOTO IPaBO €
CBCIIOCTAaBEHA C HOpPMAaTHMBHATa ypeada Ha chllaTa Marepus B UyXKIW IPaBHU CUCTEMU;
JIOTUYECKUAT METOA, Thil KATO KOHKPETHUTE IPAaBHU HOPMHU Ca ChIIOCTABEHM U C JyXa Ha 3aKOHA;
WHAYKTUBHUAT W JEAYKTUBHHUAT METOAM, ThH Karo 3a Ja ObJle BCEOOXBATHO HAyYHOTO
u3cieaBaHe, M3BOJUTE B HEro ca (popMHUpaHH KaKTO OT YAaCTHOTO KBbM OOIIOTO, Taka U OT
00IIOTO KbM YaCTHOTO; MPABHO-IOTMAaTHYHUAT METOJ, Thil KaTO BCEOOXBATHOTO M3CJICABAHE HA
MOCTaBEHHUsI MpoOJeM NpeArnonara NpoydyBaHE M aHAIW3 M Ha HAYYHHUTE JOCTHXKCHUS H
(dbopMynHpaHHUTe OCTYJIaTH B MpaBHATa JOKTPHHA.

Ilo oTHOwIEHWME Ha W3CIEJBAHUTE NPAaBHU HOPMU Ca IpPUIAraHU CJEIHUTE BUIOBE
TBJIKYBaHE: €3UKOBO THJIKYBaHE, 3a Ja Ob/ie U3SCHEHO 3HAUYCHHETO Ha YNOTpeOCHUTE B HOPMHUTE
TEPMUHHU MU MOTHUBUTE 3a U300p HA JaJIeH TEPMUH OT 3aKOHOAATEIISL; FPaMaTHYeCKO THIKYBaHe, 3
na ObJe M3SICHEH CMUCBIBT Ha Pa3lopeA0UTE C OrJieA HM3IOJI3BaHUTE B TAX I'paMaTUYECKH
KaTeropuu; CHUCTEMAaTUYHO TBIKYyBaHe, 3a Ja ObJe H35ICHEH CMHUCBHIBT Ha pas3rielaHuTe
pasnopendu 4pe3 ChIIOCTABIHETO MM C JPYT'M TaKMBa M U3SCHSIBAHETO HAa CHCTEMAaTHUYHOTO U
(YHKIMOHATHOTO UM MSICTO B 3aKOHA; JJOTMYECKO THJIKYBaHE, 3a Jia ObJe U35ICHEH CMUCHIBT Ha
HOpMaTa U ¢ OIJIeJ JyXa Ha 3aKOHA M INPHUHLMUIIUTE B IPAaBOTO; UCTOPUUECKO THIKYBAHE UPE]
CBIIOCTaBsIHE HAa aKTyaJlHaTa peJaKlMs Ha IPaBHUTE HOPMHU C MPEAXOJAHUTE UM PENAKIIMU, KAKTO
U C aHAJIOTWYHM pa3nopeadu OT OTMEHEHH 3akoHHM. B Xonma Ha HayyHata pas3paboTka e
aHAJTM3UPAHO KaKTO O(PHIMAIHOTO THIKYBaHE HAa OTHOCHMHUTE HOPMH — TBhIIKyBaTelHATa
npaktuka Ha BC u BKC u cpaeOHara mpakTika, Taka U HEO(PHIHMATHOTO TaKOBa — IpaBHATa

JOKTpHUHA.



6. Lles1 HAa HAYYHOTO U3CJIEABaHe

HenocpencrBenata 1en Ha HAy4HOTO HM3CIlIeABaHE € J1a Objie HApaBEeHO CaMOCTOSTEITHO
BCEOOXBATHO H3CJE/IBaHE, IMOCBETEHO HA MCKOBAaTa 3alllMTa Ha KPEIUTOpa B H3IBIHUTEIHOTO
MPOU3BOJCTBO M B YaCTHOCT — Ha UcKoBeTe 1o wi. 422, an. 1 I'TIK u uin. 464, an. 1 I'TIK. Akuent
Ha U3CJIEJIBAHETO € aKTyaJHaTa HOpMaTHBHA ypeabda Ha mpobdiema Mo OBATrapcKoTO MpaBo, HO
TeMara € pasriieZlaHa ChII0 Taka U B UICTOPUYECKU U CPAaBHUTEIHONPABEH ILJIaH.

KocBena men Ha HayyHOTO H3CJIEIBAaHE € 4Ype3 TEOPETUYHOTO OCBETIISIBAaHE Ha
pasraexJaHuTe MpoOJIeMH OT €IHA CTpaHa Jla ce MOCTHTHE MO-TOYHO M Oe3NpOTUBOPEUHBO
npujaraHe Ha CHhOTBETHHUTE IMPAaBHU HOPMU B OBJrapckaTa IOpUIMYECKa MpakTHKa, B T.4. B
cbaeOHaTa TakaBa, a OT Jpyra cTpaHa — KOHCTaTHpaHUTE MpobieMu de lege ferenda na o6waat

Pa3spCuiCHu Mo 3aKOHOAATCIICH ITBbT.

7. O6eM 1 cTPpyKTYpa

Jucepranusita ce cbcTOM OT 00110 257 CTpaHUIM, KOUTO BKIIOUBAT ChIAbP)KaHUE, CTUCHK
Ha W3I0J3BAaHUTE CBKPALLEHUS, CaMUsd OUCEPTALMOHEH TpyJd, CHUCHK Ha U3I0JI3BaHaTa
nuteparypa. B nucepranmoHHus Tpya ca HampaBeHH 514 Oenexxku moa auHUA. V3Mon3BaHUAT
Hay4eH amapar BKJIIOYBa 85 3ariaBus, OT KOUTO 66 Ha Obarapcku u 19 Ha uyxn e3uk (7 Ha
aHIIMKACKY, 7 Ha (pEeHCKH, 3 Ha PYCKM M 2 Ha UCMAHCKU €3WK). B Ta3m Bpb3Ka cieqBa ga ce
0TOENEeXH, Ue pasriieJaHusAT HayueH MpodsieM He € IUPOKO pa3padoTeH B IUTEpaTypaTta.

Jucepranusita € OpraHu3MpaHa B IIECT OCHOBHHM CaMOCTOSITETHH OOOCOOCHM 4acTh —
YBOJI, YETHPH TJIaBH, BCAKA OT KOUTO CE€ ChCTOM OT maparpad, a naparpadure OT CBOS CTpaHa —
oT noAmnaparpadu, 1 3aKII0YCHHE.

YBoabT Ha JUCEPTALMOHHMSA TpyZJ oOdepTaBa MpeAMETa U LEIUTE Ha HAy4YHOTO
u3cieBaHe, MOTUBUTE 3a M300p Ha Temara, aKkTyaJlHOCTTa M 3HAUYMMOCTTa Ha IOCIEIHATa B
OOIIECTBEH W TNPAKTUKO-TEOPETUYCH IUIAH, W3IMOJI3BAHUTE METOAM Ha TPABHO H3CIEJBaHE,
BUJIOBE THJIKYBaHE U JIUTEPATYpPHU U3TOYHUIIM, KAKTO U CTPYKTypaTa Ha JUCEpTaLUATA.

I'maBa nbpBa € o3ariaBeHa ,,JIcTopuuecky U CpaBHUTEIHOIIPABEH MpErJIe]] Ha 3aluTaTa
Ha KPEIUTOpa B M3IBIHUTEIHOTO MPOM3BOJCTBO® M Ce ChCTOM OT Tpu maparpada: § 1 —

,»,BB3HUKBaHE Ha MPAaBHUTE CPEACTBA 3a 3allUTa Ha Kpeautopa®, § 2 — ,Mcropuuecku nperien



Ha 3allUTaTa Ha KPeAUTOpa B U3IIBJIHUTEITHOTO MPOU3BOJICTBO MO OBITapcKOTO MpaBo™ U § 3 —
,,CpaBHUTEIHONPABEH NPEIJIE] Ha 3alUTaTa Ha KPEAUTOPA B U3I'BJIHUTEIHOTO IPOU3BOJCTBO .
B § 1 HakpaTKo € pasriiefaHo Bb3HMKBAHETO Ha MPAaBHUTE CPEJICTBA 32 3allUTa Ha KpeauTopa (B
PUMCKOTO IIpaBO U ciel AHTUYHMS MEpUON), a B § 2 € HampaBeH MCTOPUYECKH Iperiel Ha
MOCTaBEHMsI HaydeH mnpobieM mo OwarapckoTo mpaso cien OcBoboxaeHHero (1mo 3akoHa 3a
IPaXIaHCKOTO ChAONPOU3BOACTBO OT 1892 r. n 3akoHa 3a 3alI0BEIHOTO MPOU3BOACTBO OT 1898
r., 3aKoHa 3a TPAXAAHCKOTO ChAONPou3BOACTBO OT 1930 r. u ['paxaaHckus mpolecyaieH
Komekc oT 1952 r.). § 3 ce cbcrom or yerupu mnoxmaparpaga, Karo BbB BCEKH OT TAX €
pasrienaHa HOpMaTHBHATa ypeada Ha HCKOBAaTa 3alldTa Ha KPEAUTOpPAa B H3IIBIHUTEIHOTO
MIPOM3BOJICTBO CHOTBETHO BBB (DPEHCKOTO, HEMCKOTO, aHIJIOCAKCOHCKOTO MPABO (C aKLUEHT BbPXY
npaBoto Ha BenmukoOpuranus u CAILl) u B [pyru HAIIMOHAIHY 3aKOHOAATEJICTBA HA IBPKABU OT
EBpomna, Azus, FOxuaa Amepuka u Appuka B CpaBHUTEITHONPABEH IJIaH ¢ HOpMaTHBHATA ypenda
Ha IMOCTAaBEHUS Hay4eH Mpo0iieM B OBIrapCcKOTO MPaBo.

['maBa BTOpa € o3arnaBeHa ,,O0I1a XapaKTepUCTHKA Ha MCKOBAaTa 3alllMTa Ha KPEIUTOpa B
W3MBIHUTEITHOTO TPOU3BOJACTBO™ M ce chcToM OT derupu maparpada: § 1 — , Teoperuuno
OCBETJIIBAHE HA MOHATHETO ,.,Kpeautop ™, § 2 — ,,Cnenuduka Ha cpencTara 3a 3amuTa’, § 3 —
,OTTpaHuueHusi OT o0Imara uckoBa 3ammra’, u § 4 — ,,OTrpaHuYeHns] OT UCKOBaTa 3allUTa Ha
IUIBKHUKA®. B mocoyenuTe naparpadu mocieoBaTeIHO € HalIPaBeHO TEOPETUYHO OCBETIISIBAHE
Ha TMOHATHETO ,KPEOUTOP®, CBHIIOCTABEHO C IOHATUETO ,,B3UCKATeN, aHaJIM3UpaHa ¢€
cnenuQuKaTa Ha pa3rieJaHUTe CPEACTBA 3a 3amuTa — uckoetre mo wi. 422, am. 1 I'TIK u ui.
464, an. 1 I'TIK, u ca HampaBeHHW OTIpaHUYEHHUs OT OOIIaTa MCKOBA 3allUTa U OT MCKOBaTa
3alUTa Ha JUThKHUKA.

['maBa Tpera u I7aBa ueTBBbpTa 3aeMar MEHTPATHO MACTO B JUCEpTAlMiATa U ca
03arjJaBeHU CBOTBETHO ,,JICKBT Ha KpeauTopa 3a yCTAaHOBSBAHE Ha B3E€MAHETO IO HU3/Ja/ieHa
3amnoBe]; 3a M3NbiaHeHWe u ,JICKBT Ha KpeauTopa 3a OCIOPBAHE Ha B3EMAHETO Ha Jpyr
KOHKYpHpAIl KPeJuTop™, KaTro JABETe IJIaBU MMAT HJIEHTHYHA CTPYKTypa U BCSKa OT TAX CE
ChCTOU OT eAMHaeceT nmaparpada. Beska oT rmaBuTe € MOCBETEHA Ha €JMH OT JBaTa UCKa, KOUTO
ca HEMOCPEJICTBEH MPEAMET Ha HAYYHOTO H3ciaeABaHe — UCKBT 1o wi. 422, an. 1 I'TIK u ucksT no
ui1. 464, an. 1 I'TIK, xaTo B maparpadure mociaenoBaTeaHo ca pas3rieJaHu MPUIOKHOTO MoJIe Ha
UCKa, TMpeAMeTa My, I[0JIBEIOMCTBEHOCTTAa My, HOJACHIHOCTTa My, IPEANOCTaBKUTE 3a

npeaaBiABaHCTO MY, CTPAHHUTC MO HCro, TCKCCTTA HA OOKA3BAHC, CY6CKTI/IBHI/ITG A O0EKTHUBHU



YCIOKHEHHSI, ChICOHOTO pEIICHHE MO0 MCKAa M HErOBUTE IMPAaBHU MOCICAMIM, MPOOJIEMHUTE B

NpaKTHUKaTa, MpoOJIeMHUTE B aKTyalHaTa HOpMaTHBHA ypeada u npeuiokeHus de lege ferenda.
3akiIrOueHHETO Ha Jucepranusra o0o0IiaBa MPUHOCHUTE MOMEHTH CIIOPE]l BHXKIAHETO

Ha aBTOpa, (opMmynupaHuTe mpemIoKeHus de lege ferenda W OCHOBHMTE TEHICHLUHU B

PAa3BUTHUCTO HA PA3rJICAAHUTC HHCTUTYTHU, KOHCTATHPAHU B X0/la HA HAYYHOTO U3CJICABAHC.

8. U3TouHHIN

B xoma Ha Hay4YHOTO WU3CIEIBAaHE Ca W3IMOJ3BAHM YETUPU TIPYIU JIUTEPaTypHU
MU3TOYHUIM: M3TOYHULU OTHOCHO HCTOPUYECKOTO DPA3BUTHE HA Pa3TICKIAHUTE HHCTUTYTH;
W3TOYHHUIM, JePUHHUpAILM OCHOBHUTE TOHATHS B JUCEPTAlMATA; WM3TOUHHUIM, ChIbpIKaIIH
OCHOBHMTE JOKTPMHAJIIHA CXBAllaHHWs II0 TeMaTa; W3TOYHULM, DPa3MVIeKIally 3alluTara Ha
KpEIUTOpA B UyKJIU IIPABHU CUCTEMH.

[TbpBaTa Tpymna JIUTEpaTypHH H3TOUHHUIM OOXBalla TaKHMBa OTHOCHO HCTOPUYECKOTO
pa3BUTHE Ha Pa3IIeKIAHUTE HHCTUTYTH, HEOOXOJUMH 32 HCTOPUUYECKUS MPEre]] Ha MOCTaBEHUs
npobnem. M3mon3BaHuM ca KaKTO M3TOYHHUIM, TOCBETEHH HA 3allMTara Ha KpeAuTopa B
AHTUYHOCTTa U IPEIU BCUYKO B PUMCKOTO YAaCTHO IIpaBO, TaKa M M3TOYHHULH, CH3JAJCHU 110
MOBOJI HOpMaTHMBHATa ypeada Ha pasriekXIaHUTEe HHCTUTYTH, AeiicTBaia mpe3 XX B., HO
OTMEHEHA KbM HACTOSLIUS MOMEHT.

Bropata rpyna nuTepaTypHM HW3TOYHHUIM OOCIUHSIBA TaKHBa, KOUTO JeQHUHUPAT
OCHOBHMTE IOHSATHS, KOUTO Ca U3IOJI3BAHU B JIUCEPTALUATA — HAIP. UCK, KPEAUTOP, JUIBKHUK,
B3eMaHe W mp. Hapex ¢ uM3TOUHMIMTE OT Ta3W rpyna OT KOHKpeTHaTa o0jacT Ha IpPaBHO
M3CJIEIBAHE — IPAKIAHCKOTO IIPOLIECYAIHO MPABO, €A U3IO0JI3BaHU U JIUTEPATYPHU U3TOYHULU OT
IpYrd IIpaBHU OTPacid, KOUTO OIpEAeNAT IOHATUMHUSA amnapaT M OCHOBHUTE IIPaBHU
MIOJIOXKEHUSI, Pa3sKpPUBALU CBIIHOCTTA HA pasIVICKIAHUTE B JIUCEpPTALUATa WHCTUTYTH, KaTO
OOJIMTallMOHHO MPaBO, I'PAXJIAHCKO MpaBO — OOIIAa YacT, THPrOBCKO MPaBO U B YACTHOCT —
THPIOBCKU CHCIIKH, U JIP.

Tperara rpyna U3TOYHUIM 0OXBAIlla TAKHBA, KOUTO ChABPKAT OCHOBHUTE JOKTPUHAIHU
CXBalllaHWsl HE B OOJIACTTa Ha TPa)XTAHCKHUS TPOLEC HU300110, a KOHKPETHO MO MOCTaBEHHS
Hay4yeH npoOieM. VIMEHHO Te3W CHelMaaIHM MU3TOYHHMIM JaBaT NeUHHULUHU HA CICHU(PUUHUTE

IIpaBHU IOHATUA, C KOHUTO 60paBI/I HU3IBJIHUTCIHUAT TMPOHCC — 3adBUTCII, B3UCKATCII,
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MIPUCBHEAVHEH B3UCKATENl, KOHKYPHUPALl KPEAUTOP, H3IBIHUTEIHO OCHOBAaHUE, W3IIBIHIEMO
mpaBo Y Ip. M3roununure OT Ta3u rpyna pasriexaar H3INBIHUTEIHOTO INPOU3BOJACTBO U B
YaCTHOCT — 3alllMTaTa Ha KpPEOUTOpa B HEro, JOKOJIKOTO TO3U TMpolieM e pa3paboTeH B
Obarapckara npaBHa JUTEpaTypa.

YerBbpTaTa rpyna U3TOYHUIM BKIIIOYBA B ce€O€ CH TakMBa, KOMTO pasriexar 3aliuraTa
Ha KpEeAWTOpa B UY)KIU MPaBHU CHCTEMHU. M3TOYHHMLIMTE OT Ta3u rpyma ca HEOOXOAWMH 3a
CPAaBHUTEIHOINIPABHMUS IPEIJIE] HA 3aIMTATA HA KPEIUTOPA B U3IIBIHUTEIHOTO IIPOU3BOJICTBO.

W3non3BaHuTe JUTEpAaTYpHU M3TOUYHUIM ca Ha OBIrapckd, aHTIMMCKH, (peHcKH,

HCIIAHCKU U PYCKH €3UK.

II1. U3/10:xeHHe HA OCHOBHMTE TE3U B JUCEPTALUOHHUSA TPY

1. 'naBa nbpBa

B I'maBa mbpBa € HampaBeH MUCTOPUYECKH U CPAaBHUTEITHOIIPABEH MpErJIe] Ha 3aluTara
Ha KpeAUTOpa — 3asBHUTEN B 3alOBEAHOTO NMPOU3BOACTBO MM B3UCKATEN MO Beye 0Opa3yBaHO
U3ITBJIIHUTEITHO JETIO.

Pasriieqanu ca OCHOBHTE Ha 3aIIMTaTa HAa KPEAUTOpa M HA MPUHYIUTETHOTO U3ITbIHEHUE
B PUMCKOTO IPaBO, KaTO € HalpaBeH M3BO/I, Y€ JOKOJIKOTO PUMCKOTO MIPABO CE € MpHJIarajio, a u
pa3BUBAIO U Ha TEPUTOpHUATA HA JHeIIHa beirapus, Moke Ja ce mpueMe, Yye TO € 4acT U OT
Obarapckara npaBHa TpaIULHsL.

B nmucepranmsara e ¢opmupaH H3BOJI, Y€ B IbPBHUTE OBITapCKH NMPOLECYATHHU 3aKOHU
cien Ocoboxnaenuero — 33C /1898 r./ u 3I'C /1930 r./, 3amuraTa Ha KpeaUTOpa HAa B3EMAaHETO
My M0 H3/[aJeHa 3aloBej 3a IUIallaHe/M3IbJIHEHUE B HIKOM OTHOIIEHUS € Mo-1o0pa oT
aKTyaJHaTa, Thi KaTO aKo JIBKHUKBT MOJA/Ae Bb3PAXKEHUS CpEIly 3aloBEeATa, ChABT HACPOUBA
JIeTIOTO 3a PasriIeXkaaHe B OTKPUTO 3acenaHue, 06e3 1a € He0OXO0JMMO MOBTOPHOTO MYy CE3HpaHe
4ype3 NpesBsIBAHETO HAa YCTAaHOBUTENEH UCK (KaTo ToBa 1o ui. 422 I'TIK /2008 r./).

[To oTHOIIEHUE HA UCKA HA KPEAUTOPA 32 OCIIOPBAHE HA B3EMAaHETO Ha JIPYT KOHKYpHUpPAI]
kpeautop ek 3I'C /1930/ r. cnpaBeIHBO MPEABIIKIA, Y€ ChACOHOTO MUTO (IbpKaBHATA TaKCa)
[0 HEro ce IUIalia CjeJ OKOHYATEJIHOTO CBBPIIBAHE Ha JEJIOTO OT CTpaHara, KOATO T'o €

3aryOuia, 3a pasiuKa OT Mpeo0JaJaBalloTO B aKTyalHaTa ChAeOHA MPAaKTUKAa CTAHOBHIIE, Y€
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UCKBT € OLEHSEM W MIIENbT Cle[Ba Ja IUIAaTH Ibp’KaBHA Takca Bb3 OCHOBA Ha pa3Mepa Ha
OCIIOPEHOTO B3€MaHE OUIE MPU 3al04YBAHETO Ha Aea0To. CyporallmoOHHMST XapakTep Ha UCKa €
NPU3HAT Ha HOPMATHBHO HUBO, a de lege lata HECHIIMHCKUAT My CYpOTallMOHEH XapakTep ce
U3BEXK/A 10 TEOPETUUEH IIBT.

IIpu cpaBHUTENHONPABHMS MPETIIE]] CE YCTAHOBSABA, Y€ B IPAaBHUTE CUCTEMM Ha peAMLA
IbpKaBU € U30erHaTo KaKTO NapaleTHOTO ChINECTBYBAaHE HA HENPSIKO H3ITBIHUTEIHO
OCHOBaHHE, KAaKBOTO € 3aIlI0BE/TAa 33 U3IIBJIHEHHUE 110 OBJIrapCKOTO MPABO, U U3IIBJIHUTENEH JIUCT,
Taka M JABYKPAaTHOTO CE3MpaHE Ha ChJa 3a 3alUTa Ha €JHO U ChIIO0 B3EMaHE, KaKBOTO CE
ochiecTBsiBa 1o pena Ha uia. 410/um. 418 T'TIK u un. 422 TI'TIK, npu ToBa mox cTpax ot
HACTBIIBAaHE Ha HEOJIArompusTHU TOCIEAMIM 32 KpPEAWTOpa IpHU TNPOIyCKaHE Ha CpoKa 3a
IpelsBsIBAHE Ha MCKa 3a YCTAaHOBSIBAaHE Ha B3eMmaHeTro. [lo To3u HaumH B YyKauTe
3aKOHOJATEJCTBA IPOU3BOJACTBOTO IO M3JaBAHE HA INPSIKO HU3IIBIHUTEIHO OCHOBAaHUE €
ONPOCTEHO, YJIECHEHO W YCKOPEHO, Karo B MHOXECTBO IPaBHU CHCTEMH (Qurypara Ha
U3IIBJIHUTEIHUS JIUCT € W30CTaBeHa. B HAKOM 3aKOHOAATENCTBA 3alUTaTa Ha KpPEAUTOpa €
MaKCUMaJlHO JMOepalM3upaHa — Hamp. B MpaBoTo Ha HopBerus, KbAeTO € NpeABHICHA
BB3MOXHOCT KpPEAUTOPHT Ja C€ CHAOAM C W3IBIHUTENEH JIMUCT Bb3 OCHOBA HA IMCMEHO
u3siBIIeHNE (YBEJOMJIEHHUE), KOETO TOM CaMUAT € OTIPAaBWJI A0 JUIBKHMKA, 3@ pa3iuKa OT JPYIH
KpailHO KOHCEpBATUBHU NPABHU CHCTEMH — Hamp. Ta3u Ha 3uMOa0Be, KbJETO U3IIBJIHUTEICH
JUCT MOXe Ja ObJIe HM3AaJeH caMO Bb3 OCHOBAa Ha ChAECOHO pEIICHHE, a BIOCIEICTBHE CE

MpeIsBsiBa 32 U3IIBJIHCHUE Ha mepuda.

2. I'naBa BTOpa

B I'maBa BTOpa € HampaBeHa 0011a XapaKTepUCTHKA Ha MCKOBAaTa 3aIllMTa Ha KPEeIUTopa B
M3MBJIHUTETHOTO MPOU3BOJACTBO. Pasrienanu ca LEHTpaIHUTE MOHATHSA 3a JAMCEpTalUiTa —
KpEAUTOpP, B3WCKATENl M HCK, KaTO Cca TEOPETHYHO OCBETICHW M JeUHUPAHHU 3a IEIUTE Ha
Hay4yHOTO u3cnenBane. Mckosere mo un. 422, an. 1 I'TIK u un. 464, an. 1 I'TIK ca pasrneganu B
CpaBHUTEJEH IUIaH TMOMEXAY WM, KAaKTO U B CpaBHUTEJEH IUIaH C HCKOBaTa 3alllUTa Ha
JIHKHUKA.

B Ttunuunus cu ciyyail u ABaTa UCKAa ca YCTAaHOBUTEIHH, PECIl. YCTAHOBUTEIHHU ca U

peuicHusdaTa, €C KOHUTO HCKOBCTC CC YyBaKaBaT, HOpaAud KOCTO TAXHA 3alIUTHO-CAHKIITHMOHHA
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MocNeaniia € cujaTa Ha mpechlaeHo Hemo. [lokato obade uckbT mo wi. 422, an. 1 I'TIK e
MOJIOXKUTENEH YCTaHOBUTENEH, TO UCKBT 1o wi. 464, an. 1 I'TIK e orpuniareneH ycTaHOBUTEIIEH.
[Topanu TOBa B THMUYHUS CU CiIy4all MPAaBHUIT UHTEPEC OT MPEAsBIBAHETO Ha MCKa 1o wi. 422,
ann. 1 I'TIK e nmo3uTuBeH, a IpaBHUAT UHTEPEC OT MPEASIBIBAHETO HA McKa 1o ui. 464, an. 1 I'TIK
— HETaTUBEH.

Bunbr Ha nckoBeTe o0aue He MOXKe Aa ObJe ONpenesieH eIHO3HAYHO U Te HEBUHATH ca
YCTQHOBUTEIIHM, a TPU OIpPENEeNeHU IPEANOCTaBKM MoraT na ObJaT ochIuTenHH. Taka B
ONpEE/ICHN XUIIOTE3M pEIICHUATa, C KOUTO HCKOBETE Ca YBaXXCHM, MOraT Ja HMaT KaTo
3aIMTHO-CAaHKLIMOHHA MOCJIENIA HE CAMO CHJIAa Ha MPECHICHO HEIO, HO U U3IBJIHUTEIIHA CUJIa.
ITopanu TOBa /1BaTa MCKa ca OMpeesIeHH KaTo UCKOBE OT XUOPHIEH THII.

HckoBara 3ammura Ha AOBKHUKA B U3IBIHUTEIHOTO IPOM3BOACTBO CE€ OCBHIIECTBSBA
MOCPEICTBOM IMPE/SABSIBAHETO HA TATUYHHU OTPULIATEIHN YCTAHOBUTEIIHUA UCKOBE (110 ui. 439, a.
1 I'TIK u 1o uin. 424, an. 1 I'TIK). JIokato uckoBere mo ui. 422, an. 1 I'TIK u un. 464, an. 1 I'TIK
MoraT Aa ObJaT HpeIsBeHHM MapayielHO, KaTo WINEI M IO JBaTa Ja € €IWH U ChII KPEAUTop,
Makap M B Ta3W XHUIIOTE3a JBaTa UCKa Jla ca B OTHOLIEHHE HAa NPEIOJAULUATHOCT MOMEXIY CH, TO
MPEANOCTaBKUTE 3a MpeAsBiaBaHe Ha uckoBeTe mo wi. 439, an. 1 T'TIK u un. 424, an. 1 T'TIK ca
B3aMMOU3KIIIOUBAILY CE, KOETO U3KJII0YBA U Bb3MOXHOCTTA 32 MapajeIHOTO UM MpEsBsIBaHE.

Hsma mnponecyanHu mpedyku IpU MpeasBEH OT HIIeNa KPEeAUTOp OTpPULATENIEH
YCTaHOBUTENEH UCK MO 4i. 464, an. 1 I'TIK cpemty apyr KpeauTop W JUIBKHHKA, OTBETHUKBT
JUTBKHUK Ja MIPEASIBU HACPEIIEH OTPULIATENIEH YCTAaHOBUTENEH UCK 10 1. 439, an. 1 I'TIK cpemry
UIIENa, CTUTa MOCIEIHUAT Aa pasloyiara ¢ Be4e HM3AaJEHO HM3IBJIHUTEIHO OCHOBAHUE CPEILY

JUTb’KHUKA, T.€. J]a € HaJIULIE yciIoBHueTo 1o ui. 439, an. 2 I'TIK.

3. I'naBa Tpera

B I'maBa Tpeta e pasrienaH MCKbT Ha KpEIUTOpPA 32 yCTAaHOBSBAHE HAa B3EMAHETO IO
U3/a/IeHa 3aroBe/l 32 U3IIbIHEHHE.

IIpaBHata ypenda Ha ucka mo Obarapckoro mpaBo de lege lata e B un. 422 TTIK,
o3ariaBeH ,,JICK 3a ChIECTBYBaHE Ha B3€MaHETO', IOMECTeH B [JaBa TpuieceT W ceama —

BaHOBGIIHO mpoun3BoACTBO, B Yact nnera — MI3bIHUTEIHO MMpONU3BOACTBO.
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KoHcTuTyImOHHOIIpaBHUTE OCHOBHM Ha Mcka mo ui. 422, an. 1 I'TIK ce orkpuar B
NPUHIUIIA HA [IpaBOBaTa JAbpKaBa, yCTAaHOBEH B mpeambronia u B ui. 4, an. 1 KPB, xakto u B 4.
56 KPb, cpriiacHO KOWTO BCEKM MMa IPaBO Ha 3alIUTa, KOraTo ca HAPYIIEHU WIN 3acTpallleHu
HETrOBHU IIpaBa UM 3aKOHHU UHTEPECH.

Hckpr mo wi. 422, an. 1 I'TIK e mpouecyanHo cpencTBO 3a 3allUuTa Ha OCHOBHOTO
CYOCKTHBHO MaTEpHUaIHO MPaBO Ha KPEAUTOPA — HETOBOTO B3€MaHe, MPH MOJIAJACHO OT UIbKHUKA
BB3paXXKEHHE CPEILly U3/1aJIeHaTa 3al0Be]] 32 U3IIbIIHEHNUE.

JHokonkoTo pasnopendara Ha ui. 422 I'TIK e momectena cnen pasnopeadute Ha wi. 410
ITIK u un. 418 I'TIK u nokonkoro an. 2 Ha pasnopendara BU3Upa IOMYCHATO He3abaBHO
U3ITBJIHEHHE, CUCTEMAaTHYHOTO M €3MKOBOTO THJIKYyBaHE Ha pasmopendara pa3KpuUBaT, 4€ UCKBT
no wi. 422, an. 1 I'TIK e npuiiokuM KakTo IpH MOAAACHO OT JThKHHUKA BB3PAXKEHUE CPEILY
oOukHOBeHa 3amoBef 3a minbiaHeHue mo wi. 410 I'TIK, Taka u mpu MOJaJeHO OT JUTHKHUKA
BB3paKEHHE CpeIly 3armoBes 3a He3abaBHO m3nbiaHeHue no wi. 418 I'TIK, nzganena Bb3 ocHOBa
Ha HAKOH OT u3uepnaresnno ndpoenure B wi. 417 I'TIK nokymenrn.

IIpenmer Ha ucka no ui. 422, an. 1 I'TIK e cnopHoTO B3eMaHe Ha uuiena KPeAUTOP KbM
OTBETHHKA JUTHKHHUK, 32 KOETO € OMiia U3/1aJicHa 3a1I0BEITa 32 U3IIbJIHCHHE.

JlokonkoTo npeameT Ha ucka mo wi. 422, an. 1 I'TIK e napuyHo B3emaHe, HAMa Ipeyka
UCKBT J1a ObJie MPEeIIBeH KaTo YaCTUYEH, CaMO 3a 4acT OT B3€MaHETO, 3a KOETOo € Ouiia u3aaaeHa
3aroBe/Ta 3a U3IbJIHEHUE.

JIOKOJIKOTO MaTepUaIHONIPaBHUTE U MPOLIECYATIHOIIPABHU MTOCIEIUIM OT IPEAsSBIBaHE Ha
nucka 1o wi. 422, ain. 1 I'TIK HacThIBaT OoT mojgaBaHe Ha 3asgBICHUETO 3a M3IaBaHE HA 3aIlOBE] 3a
U3ITBJIHEHHUE TIPE]] ChOTBETHHUS PAOHEH ChJ, TO U UCKBT MOXE J1a ObJie pasriefaH eIuHCTBEHO
OT CHOTBETHUS POJIOBO KOMIIETEHTEH AbP’KAaBEH ChJ, HO HE U OT apOUTPakeH ChJI.

Hopmure nHa win. 415 u un. 422 T'TIK He chabpkaT ocOOCHM INpaBHiia BbB Bpb3Ka C
polloBaTa MOJACBHAHOCT HAa MCKa Ha KPEIUTOpa 3a yCTAHOBSBAHE HAa B3EMAHETO IO H3JaJCHA
3aIoBe]l 3a U3ITbJIHEHHE, TOPaIN KOETO MPUIIOKUMU ca obmuTe paznopenou — wi. 103 u wi. 104
I'TIK, xaTo eIMHCTBEHO LI€HATa Ha MCKa € OT 3HAYEHUE 3a ONPEACIISIHE HA POJOBO KOMIETEHTHHUS
CBII.

Ilo oTHOHIEHME HA MeCTHATa MOACHAHOCT NpU UcKa 1o 4. 422, an. 1 I'TIK ce npunarar

o0muTe npasuia, ycranopenu B wi. 105 u ci. I'TIK.
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3a 1a Bb3HUKHE 3a KpEAUTOpPA MPaBOTO Ha Uck 1o ui. 422, an. 1 I'TIK cpenty nnbxHuka,
TpsAOBa MOCIEIHUSAT Ja € IOl Bb3paKCHHUE CPEIly 3aloBe/Ta 3a U3IIbIHCHNUE — TPe]] paliOHHUS
ChJl B €AHOMECEUHHUSI CPOK OT BpbuBaHETO M 10 wi. 414, an. 2 I'TIK unu, no uskitodeHue, npea
BB33UBHUS ChJ] B €IHOMECEUEH CPOK OT y3HABAHETO 3a M3/IaBaHETO M, aKO € HAJHUIE HSIKOE OT
OCHOBaHUsTA, U3UepnarenHo u3bpoenu B wi. 423, an. 1, T. 1-4 I'TIK.

[lo oTHoOmIeHME HA KMCKa Ha KPEAUTOpa 3a YCTAHOBSIBAHE HA B3E€MAHETO IO H37aJeHa
3amoBe]] 3a W3MBIHCHHE HAMHUpAT NPUIOKEHUE OOIIMTE TMPOLECYalHH MPEANOCTaBKUA 3a
npeAsiBIBaHE Ha BCEKH HCK.

CrneuunaJiHUTEe NPEINOCTAaBKM 33 TNPENSBSIBAaHE Ha HUCKA Ca: BB3PAKEHHUETO Cpelry
3aMoBe/ATa 3a M3MBJIHEHHE Ja € MOAAJCHO B CPOK, 3alOBEJTa Jla € HaJJIeKHO BpPbUCHA 4Ype3
3aJiemBaHe Ha YBEJOMJICHHME M BPBUMTENAT N1a € ChOpall JaHHU, Y€ JUIBKHUKBT HE KUBEE Ha
ajpeca, ¥ JIa € YJOCTOBEPHI TOBa C MOCOYBAHE HA M3TOYHWKA HA TE3W JaHHU B CHOOIIECHUETO
WJIM CHIIBT J1a € OTKa3aJl J1a u3/1ajie 3amnose 3a u3nbianenue (wi. 415, an. 1, 1. 1 — 3 T'TIK); cbasT
Jla € yKa3all HaJlJIe)KHO Ha 3asiBUTENIS, Y€ MOXKE J1a MPEIIBU UCK 3a B3eMaHeTo cu (wi. 415, an. 1
I'TIK); uckbT ma € TpedsBEeH B €IHOMECEYEH CPOK OT CHOOIIEHUETO, KATO 3asBUTEISAT €
JOBHECHJI IbJKMUMaTa IbpkaBHa Takca (wi. 415, an. 4 T'TIK).

B tunuunua ciyvail nmen no ucka no wi. 422, an. 1 I'TIK e kpeautopbT — TUTYJISIp Ha
CIIOPHOTO B3€MAaHE U 3asBUTEN B 3alI0BEIHOTO MPOU3BOJICTBO, @ OTBETHUK — HETOBUSIT JITHKHHUK.

WNmen u orBeTHUK Mo mcka mo wi. 422, an. 1 I'TIK morar na 6b1aT Kakto (hU3MYECKH,
Taka ¥ IOPUANYECKH JIUIA, BKIIOYUTEIHO AbPKABATA U IbPKABHUTE YUPEIKICHUS.

HckoBoto mpousBoactso no wi. 422 TTIK ce pasraexna KaTo NPOABIKEHUE Ha
3aIoBEHOTO MPOU3BOJICTBO, & MOCIETHOTO € CTPOro (opMaIU3UpaHO, HIMA HCKOB XapakTep,
HsMa CbhCTE3aTEJICH XapaKTep, MOpaayd KOETO B JUCepTalusATa ce MOAAbpKa, Y€ y4acTHETO B
npou3BoAcTBOTO 1o wi. 422 I'TIK Ha noamomaraiy cTpaHu € HEJOIyCTHUMO.

1o oTHOLIEHNE HA PEACTABUTEICTBOTO HA CTPAHUTE B IPOM3BOACTBOTO 1Mo wi. 422 I'TIK
BakaT oOmuTe npaBuia (wi. 28 — 36 I'TIK) u He ce OTKpUBAT CHIIECTBEHH CIICIIU(DUKH.

B npouzBoactBoTo mo un. 422 I'TIK umenst cieaBa Aa JOKaXe KPEAUTOPOBOTO CHU
KauecTBO CIPSMO IIBXKHHUKA, PECH. HAJTUYUETO HA JIMKBUJIHO M M3UCKYEMO MapUYHO B3EMaHe
Cpellly OTBETHHUKA, B T.4. MPABOMOPAKIANIOTO My OCHOBAHHUE.

OTBETHUKBT OT CBOS CTpaHa CJeABa Jla My IPOTHUBOIOCTABH BCUYKH BB3PAKECHUS 3a

HCABJLDKUMOCT Ha B3CMAHCTO, C KOWUTO pasrojlara — 3a HGHGﬁCTBHTeHHOCT (HI/IH_IO)KHOCT nin
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YHMIL[0’)KaEMOCT) Ha IMPAaBONOPAXKIAIIOTO OCHOBAaHUE, 3a IOracsBaHE HAa B3EMAHETO IOpaaH
M3TEKJIa NIOTacUTENIHA AABHOCT WM MOpaayl IUIAllaHe, 32 HaJUu4KMe Ha BIMCBAHE, MOpaand KOETO
B3€MAaHETO My € HENIPOTUBOIIOCTAaBUMO, 3a IPUXBAIAHE, 3a HAJIMUNE Ha HEPABHOIPABHU KJay3H
B JIOTOBOP, CKIIFOUEH C MMOTPEOUTE, U JIp.

B nckoBoto nmpounsoacTtso no ui. 422 I'TIK Mexay AnbXKHHUKA U JULETO, KOETO € JaJ0
CBOSI BEIl[ B 3aJI0I WIM UIIOTEKa 3a 00€3IleYaBaHe Ha UYKIUS IBJIT B XUIOTE3aTa, IpPU KOSTO
U3ITBJIIHEHUETO € HACOYEHO BHPXY TOBA MMYILIECTBO, HE BB3HMKBA HEOOXOIMMO IPYrapcTBO Ha
CTpaHaTa Ha OTBETHUKA, Thi KaToO B HCKOBOTO IIPOM3BOJCTBO TOBa JMIE pasloyiara CbeC
COOCTBEHHU BB3paKEHHSI M C OTJIE/l Ha €CTECTBOTO Ha CIIOPHOTO MPABOOTHOLICHNUE PEIICHUETO Ha
chlla He TpsiOBa ja ObJE €qHAKBO CHpsSMO ABamaTa OoTBeTHHIHM (apr. 4. 216, am. 2 T'TIK).
JIokoJIKOTO 00ade 00e3MeUMIOTO YYXAWUS IBAT JIMIE ChII0 WMa KAadyeCTBOTO JUTHKHHUK B
U3IIBJIHUTEIHOTO MPOU3BOJCTBO, TO B MPOU3BOACTBOTO 1o ui. 422 T'TIK mexny ToBa jauue u
TJIABHUS JUTBKHUK OM MOTJIO 12 Bb3HUKHE OOMKHOBEHO JAPYTapCcTBO.

JIOKOJIKOTO JIMLETO, IUIATUIO TPYAOBOTO BB3HATPAKICHHE HA JIBXKHHUKA BBIPEKU
HAJIOKEHUS 3amop, Oe3 Ja yIbppXKH cymara IO 3amopa, HAMa KadecTBOTO JUIBXHUK B
U3IIBJIHUTEIHOTO IPOM3BOJCTBO, TO B HCKOBOTO Mpou3BoacTBO o ui. 422 I'TIK mexny
JUTbKHUKA ¥ TOBA JIUIIE HE OM MOIJIO J]a Bb3HUKHE JPYTrapCcTBO, Thil KATO UCKBT IO 4. 422, ai. |
I'TIK He Moxe na Ob/e MpeasiBeH Cpelly JIMIE, KOeTO HAMa JUIhKHUKOBO KauecTBo (apr. wi. 415
u wi. 422 I'TIK).

C ornen 00CTOATENCTBOTO, Y€ MPEAMETHT Ha Mcka 1o wi. 422, an. 1 I'TIK e orpannden ot
npeaMeTa Ha 3aloBelTa 3a H3MNbIHEHHWE, B JHCEpTalusATa ce MOANbpKa, Y€ OOEKTHBHO
KyMYJIaTUBHO ChEJIMHSABAHE HA HCKa C APYTH UCKOBE M0 MHUIMATHBA HA UIIENA € HEJOIMYCTUMO.
B nmpousBoactoTo mo ui. 422 I'TIK umenst obade Moxe J1a MpeasBU yCTAaHOBUTENEH HCK 3a
B3€MAaHETO CU B YCJIOBHATA Ha €BEHTYAJHOCT C OCBAMUTEIEH TaKbB, B CIydail ue 3aloBelATa 3a
He3a0aBHO M3MBJIHEHUE ObJe o0e3cuiieHa, Thil KaTo Mpu 00€3CHIBAHETO M MHTEPECHT My € HE
IIPOCTO Jla YCTAaHOBHM B3€MaHETO CH ChC CHMJIa Ha NMPECHICHO HEIO, a Beue U J1a ce CHAOAM C
U3ITBJIHUTEIIHO OCHOBAHHUE.

OTBETHUKBT OT CBOSA CTpaHa OW MOI'bJI Aa HpeasBu HacpemieH uck (wi. 211, an. 1 T'TIK)
win uHuAeHTeH uck (wi. 212 I'TIK), ako ca Hanuile o0IIMTe MPEANOCTaBKY 32 MPEASBIBAHETO

UM, ThI KaTo HEromaTa 3alluTa B Mpou3BoAcTBOTO o 4ui. 422 I'TIK moHavano He € HambiIHO
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OrpaHMUYE€Ha HUTO OT IPEAMETa Ha 3allOBEATA 3a M3IBJIHEHUE, HUTO OT IIpeIMEeTHaTa paMKa Ha
Cropa, oYepTaHa B UCKOBaTa MoJ0a.

B mpousBoxactBoro mo un. 422 I'TIK HamupaT mnpuioKeHHME HWHCTUTYTUTE Ha
IIOCTAaHOBSIBAHE Ha pelleHue npu npusHanue Ha ucka (wi. 237 I'TIK) n nocraHoBsiBaHE Ha
HenpuchcTBeHO pemienue (wi. 238 — 240 I'TIK), kato He ce OTKpUBAaT OCOOCHU OTIUKU B
CpaBHEHHE ¢ O0MYAtHOTO UM pa3BUTHE U MPABHU MOCIEANIIH.

Axo umensT mo ucka nmo wi. 422, an. 1 I'TIK pasnmonara ¢ wu3maneHa 3amoBeqn 3a
U3IIBJIHEHHUE 34 CIIOPHOTO B3€MAaHE U MCKBT € YCTAaHOBHUTEIEH, C BISA3JIOTO B CHJIa PELICHUE, C
KOETO UCKBT € YBa)XKECH, ChIIECTBYBAHETO HAa B3EMAHETO € YCTAHOBEHO ChC CHJIA HA MPECHIACHO
HEII0, a CaMOTo penieHue € ycranopurenHo. Coriacuo wi. 298 I'TIK cunara Ha npechAeHO Helo
Ha PELIEHUETO C€ PA3MPOCTHPA HE CaMO 10 OTHOIIEHHE Ha CTPAHUTE IO HETO, a U Ha TEXHUTE
HACJIEIHUIU U NTPaBOIPUEMHUILIY.

Axo umensT no ucka no wi. 422, an. 1 I'TIK He pa3nonara cbc 3anoBe] 3a U3MbIHECHUE
32 CIOPHOTO B3€MaHE U UCKBT € OCBAMUTEIEH, C BIIA3JIOTO B CHJIA PEUIEHHE, C KOETO UCKBT €
YBa)XEH, OTBETHUKBT € OCBJCH Jla 3aIulaTh Ha MILELA CIIOpHaTa cyma, KaTo OCBEH CHJIa Ha
IIPECHACHO HEIIO PELIEHUETO UMA U U3I'BJIHUTENHA CUJla U Bb3 OCHOBA HA HETO MIIEIBT MOXKE Aa
ce cHaOu ¢ U3IIBJIHUTEIICH JIMCT, & CAMOTO PELICHHUE € OChIUTEIHO.

Ako uckpT mo un. 422, an. 1 I'TIK Obme yBakeH C BISI3IO B CHJa DEIICHHUE,
CBILECTBYBAHETO Ha CIIOPHOTO IpaBO (B3€MAHETO HAa KpeauTopa cpelly AdbKHHUKA) €
YCTaHOBEHO KBM MOMEHTA, B KOHTO € NPHUKIIOUWIO CBHAECOHOTO IUpPEHE IMpeJ IOoCcieaHaTa
MHCTaHIMs, pasrienaiga cropa Mo ChIIECTBO, PECH. INOCTAHOBWIIA OKOHYATEIHOTO PELICHUE IO
HEro.

Ako uckbT mo ui. 422, an. 1 T'TIK Obze OTXBBpJEH C BIS3JIO B CHJA DPEILICHHUE,
HE3aBHCHMO Jaju € OWJl NpeAsBEH KaTo YCTAHOBMUTENEH, WM KAaTo OCBHAMTEJIEH, CHilaTa Ha
IIPECHACHO MPEKIYIUpa BB3MOKHOCTTA KPEAUTOPBT Aa THPCH 3alllUTa Ha B3EMAHETO CU B
Obaemu cbaebuu mpomsBoactBa (wi. 299 I'TIK), ocBeH ako HE HACTBIAT HOBU (DakTH OT
3HAYEHUE 3a CIIOPHOTO MTPaBOOTHOLIEHHE.

AKO TIPOM3BOJICTBOTO IO HCKa OBAE MPEKpaTeHo (C OmpeaeleHHe), B T.4. U MOpaaH
OTTETJIsIHE HA MCKa, CHUJIa Ha MPEChACHO HElIo HiAMa Ja ce popMupa, HO peauia MpoLecyaaTHH
IpaBa Ha MILEIa Ce OKa3BaT MPEKIyIUpaHu (IPaBOTO Ja Ce MoJI3Ba OT (GUKIUATA 10 Wwi. 422, aj.

1 T'TIK, pecn. OT HpeKbCBaHETO Ha JABHOCTTA OT JaraTa Ha II0JaBaHE HAa 3asBJICHUETO 3a
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W3/1aBaHE HA 3aroBe] 3a W3MbJIHEHUE; MPaBOTO Ja C€ MOJI3Ba OT BHECEHATAa B 3alOBEIHOTO
MPOU3BOJCTBO JIbpkaBHA Takca — wi. 415, an. 4 I'TIK; nmpaBoTo na ce mon3Ba OT U3AajaeHaTa
3armoBe]] 3a U3IIBJIHEHHE, KOATO 1Mo apr. oT wi. 415, an. 5 I'TIK ce oGe3cumnBa), HO BBIIPEKH TOBA
HE TyOM CBOETO CYOCKTHBHO MAaTEpHAHO MpaBO (CBOETO B3eMaHE), KOETO OT TO3HM MOMEHT

HATaTbK MOXKC a 3alllUTU C MMPCAABABAHCTO HAa OCHAUTCIICH UCK I10 06H_[I/ISI pea.

4. I'naBa yeTBBpTA

B I'naBa ueTBBpTa € pasrienad UCKBT Ha KPEIUTOPA 332 OCIIOPBAHE HA B3EMAHETO Ha APYT
KOHKYpHpaIl KpeauTop.

IIpaBHaTa ypenba Ha ucka mo Obarapckoro mpaBo de lege lata e B un. 464 TTIK,
o3arjaBeH ,,OCroOpBaHE Ha B3EMAHETO Ha NPUCHEAMHEH KpeauTop®, moMecteH B I'naBa
yeTupuaeceT u mbpBa — [IpucheAnHsABaHE HA KPEIUTOPH U paslpesieieHue Ha CbOpaHuTe CyMH,
B YacT nera — M3bJIHUTETHO IPOM3BOJICTBO. 3arJIaBUETO Ha pasnopendara € HeTOUYHO, Thil KaTo
mo pena Ha wi. 464 T'TIK moxe na ObAe OCMOPEHO B3€MaHETO Ha BCEKH KPEAUTOP, KOMTO ce
KOHKypHpa ¢ UIIEIa, B T.4. U Ha IbPBOHAYAJIHUS B3UCKATEN, @ HE HEPEMEHHO Ha IPUCHEIUHEH
TaKbB.

KoHcTuTyIMOHHOIIPaBHUTE OCHOBM M Ha Mcka mo wi. 464, an. 1 I'TIK ce orkpusar B
NPUHIUIIA HA [TpaBOBaTa JAbpKaBa, yCTAaHOBEH B mpeambronia u B ui. 4, an. 1 KPB, xakto u B 4.
56 KPb, cpriiacHO KOWTO BCEKM MMa IPaBO Ha 3alIUTa, KOraTo ca HAPYIIEHU WIN 3acTpallieHu
HETrOBHU IIpaBa UM 3aKOHHU UHTEPECH.

Hckpr 1o un. 464, an. 1 I'TIK e cpenctBo 3a 3ammra Ha B3EMaHETO Ha KpeauTopa B
U3IIBJIHUTEIHOTO IPOU3BOJACTBO, HO II0 KOCBEH IbT, Th KaToO C HET0 HE CE YCTAaHOBSABA
CBILECTBYBAHETO HAa B3E€MAHETO HA KPEAWUTOpA MILEL CpPELly JUIbXKHHUKA, a C€ YCTaHOBSBa
HECBHILECTBYBAHETO HA B3€MAHETO Ha JPYyr, KOHKypHupal] (HapuyaH OIIe MHUM M IPUBUIICH)
KPEIUTOp Cpelly IIBKHUKA, aKO OCPeOpPEHOTO MMYIIECTBO HA JUTHKHHMKA HE € JIOCTaThYHO 3a
YZIOBJIETBOPSIBAHE HA BCUUKH IIPETEHINPAHH B3EMaHUSI.

B mnoBedero mpenxoIHM M3CIEABAaHUS Ha 3alllMTaTa Ha KOHKYpPHUpAILUS B3UCKATEN CE
OTAeNs 33bJ00YEHO BHMMAaHUE HAa CHMYJATHMBHOCTTAa Ha MPaBOMOPAXAALMIOTO OCHOBAHHE Ha
OCIIOPEHOTO B3eMaHe, PecIl. Ha pa30upaHeTo, 4Ye OTBETHUIUTE 110 OTPULIATEITHHS YCTAHOBUTEIICH

HCK CBh3HATCIIHO U YMUIIJICHO Ca NOCTUTHAIN €HO HCCHIICCTBYBAIIO U3ITBJIHUTCIIHO OCHOBAHUC
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c men Ja ObIaT yBpENCHHM ACUCTBUTEITHHUTE KPEIUTOPHU Ha JUTHKHHUKA, HO B JUCEPTALIMOHHHS
TPYZ Cce NMOAIBbPIKA, Ue TAKOBA HAMEPEHHUE Y OTBETHULIUTE HE CIIE/Ba J1a ce Mpeamnosara (Tbil KaTo
HEBUHAru € HaJUIE), a HECBUIECTBYBAHETO HAa B3EMAHETO CJIE[BA Ja CE€ THIKyBa MHOIO IIO-
pa3slIMPUTENHO (KaTO CHMYJIATHUBHOCTTA Ha CHElKaTa € MHOIO IO-psiIKa XMIOTe3a OT Harp.
MOTacsiBAHETO Ha B3EMAHETO MO JIaBHOCT) U 0e3 orjie] HaMepeHUsITa Ha KPEeIUTopa U JUThKHHUKA
10 TOBA B3€MaHe, KOUTO HE CJIeJBA J1a CE Bh3IIPUEMaT HEIIPEMEHHO KaTo He10OpOCHBECTHH.

HcKkbT MMa CHEUMANTHO CYCIIEH3MBHO 00E3MEUUTENHO JCHCTBUE, Thil KaTO CHIVIACHO II.
464, an. 1, u3p. 2 I'TIK npensBsBaHeTo Ha UCKa B €IHOMECEUEH CPOK OT pa3NpeAesIEHUETO ClIupa
IIpEelaBaHETO Ha CyMarTa, ONpe/ieieHa 3a KpeIUTopa C OCIIOPEHOTO B3EMAHE.

IIpenmer Ha ucka no un. 464, an. 1 I'TIK e ocnopeHoTo napuyHO B3€MaHE Ha
KOHKYpHpaIl B3UCKAaTeNl, YUSATO HEABDKUMOCT C€ TBBPAU. Ta3su HEIBIKUMOCT MOXE Ja ce
IBDKA Ha IIUPOK KpbI OOCTOSTEICTBA — B3EMAHETO Ja MPOU3IM3a OT HHIOXKHA WIH
YHMIL[O’)KaeMa CEJIKa, a € IOraceHo Mopaayu U3TEKJIA JaBHOCT WM IIJIAlllaHe U JIp.

Ocnopsaneto 1o pena Ha wi. 464 I'TIK moxe 1a kacae KaKTO OCHOBAaHHUETO Ha B3EMAaHETO
Ha KpEeAWTOpa, Taka W IPHUBWIETHATAa, TOKOJKOTO IIOCJIEIHATa IOCTaBs B3UCKATEINTE B
KOHKYPEHLIUA TP pa3NpeAeIeHUETO Ha MOITYYEHUTE B U3IIBIHUTEIHOTO IPOU3BOACTBO CYMH.

ITo pena nHa wi. 464 T'TIK morar na ObIaT OCHOPEHM M MYOJMYHU B3EMaHHs CpeEIly
JUTBKHUKA, 33 KOUTO IbpKaBaTa € NPUCHEANHEH B3MUCKATel I10 MpaBO Bb3 OCHOBA Ha ui. 458
I'TIK.

JlokonkoTo npeameT Ha ucka nmo wi. 464, an. 1 I'TIK e napuyHo B3emaHe, HAMa Ipeyka
UCKBT Aa ObJe NpeAsiBeH KaTO YaCTHUYEH, KaTO C HEro0 B3UCKATENAT MIIEI A2 OCIIOPH CaMO YacT
OT B3€MaHETO Ha B3UCKATENs] OTBETHUK.

JlokosKoTO UCKBT 1o wi. 464, an. 1 I'TIK pedraextupa npsko BepXy Beue oOpa3yBaHO
U3IIBJIHUTEIHO IIPOU3BOJCTBO, @ TUTYJIAP Ha NPUHYAUTEIHOTO U3IBIHEHUE € AbpKaBara (1opH
u Korato To ce u3pbpuBa ot UCH, npaBoMoIusATa Ha MOCJIEIHUS ca JEIETUPAHU OT AbprKaBaTa
— un. 2, an. 1 3UCH), uckbT Moxke Aa ObAe pasrienaH €AMHCTBEHO OT CHOTBETHHS POJIOBO
KOMIIETEHTEH IbpXKaBeH CbJ, HO He M OT apOutpaxeH cbi. Cnopsr mo wi. 464 TTIK e
YaCTHOIPABEH (TPa)KIaHCKOIMPABEH), TOPH M KOTaToO HETOB MpEIMET € MyOIMyHO B3eMaHe, U Ha

ocHoBanue 4i. 14, an. 1 I'TIK nenoto BuHaru € noABEIOMCTBEHO HA FPAXKIAHCKUS ChI.
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Hopmara Ha uin. 464, an. 1 I'TIK He chabpka ocoOeHM IpaBuiIa BbB Bpbh3Ka C poJOBaTa
MOJICHIHOCT, TIOPAJH KOETO MPHIIOKUMH ca obuute paznopenou — wi. 103 u un. 104 I'TIK, karo
€IMHCTBEHO 1IEHAaTa Ha MCKa € OT 3HaUY€HUE 3a OINpEAEIIIHE Ha POIOBO KOMIIETEHTHHS Ch/I.

[lo oTHOlIEHHME Ha MecTHaTa MOJCHAHOCT mpu ucka mo wi. 464, an. 1 I'TIK cbmo
HaMupaT npuioxenue oodmure npasmwia — wi. 105 u cn. I'TIK, karo cnensa na ce uma npeaBus,
4e JOKOJKOTO OTBETHULIUTE 10 MCKa ca JABaMa (KOHKYpUPAILUAT B3UCKATENI U AJIBKHUKBT), aKO
JBamMara ca OT pa3iINyYHU CbAeOHU paiionu, cbriacHo wi. 116 I'TIK uckbT ce mpensBsBa 1o
n300p Ha HIela B Ch/1a Ha €MH OT Te3H paiiloHH.

Ilo oTHoOIIEHHME Ha HMCKAa HA KPEAWTOpPA 3a OCIIOPBAHE HA B3€MAaHETO HAa KOHKYpHUpAIL
KpPEeIUTOP HaMUPAT MPUIIOKEHUE OOLIUTE IPEANIOCTABKH 3a MPEAsSBIBaHE HAa BCEKHU HCK.

[IpaBHUAT HHTEpEC KAaTO MPEANOCTaBKA 3a IpeIsiBsIBaHe Ha MCKa 1o 4i. 464, an. 1 I'TIK
cienBa 1a Ob/ie THIKYBaH MO-Pa3MIMPHUTENIHO, 32 J1a HE OB/ MOCTAaBsAH B 3aBUCUMOCT OT BOJIATA
Ha KOHKYPHpALIUs B3UCKATEN IO M3I'BJIHUTEIHOTO AEN0 (OTBETHHK IO MCKAa) JalIM Ja IOUCKA
HErOBOTO IMPEKpAaTsSBaHE MO OTHOIIEHUE Ha cebe cu (Ha ocHoBaHue 433, an. 1, T. 2 I'TIK) u no
TO3U Ha4MH J]a IOCTUTHE U NIPEKpaTsBaHe Ha Npou3BoAcTBOTO o wi. 464 I'TIK nopaau nunca Ha
IIpaBeH MHTepec 3a uiena. [lopaau ToBa B qucepranusaTa ce NoAIbpKa, 4e IPABHUAT UHTEPEC 3a
Kpeautopa na ocrnopu nmo peaa Ha wi. 464 I'TIK B3emaHeTo Ha JIpyr KOHKypHUpall KPeAUTOP
BB3HHMKBA, Makap M IOJ yCIOBUE, OLIE B MOMEHTA, KOraTo Cpelly AIBbKHHUKA 3a NPbB IBT €
00pa3yBaHO M3IBIHUTEIHO MPOU3BOJCTBO, IO KOETO KPEAUTOPHT UMa MPABO /1A C€ NPUCHETUHH
KaToO B3UCKATEJ, U CHILIECTBYBA (B aKTUBHO WM JIATEHTHO CHCTOSHUE) JO MOMEHTA, B KOHTO
KPEIUTOPBT U3ryOH KPEIUTOPOBOTO CH KaYeCTBO.

Makap u npeamMeT Ha ucka o 4i. 464, an. 1 I'TIK ¢opmanHo 1a € 0cmopeHoTo HapuvHO
B3€MaHe Ha KOHKYpHUpAIIHs B3UCKATEIN, C MPETEHIUATA CH HILEIBT HE LIEIH J]a e 000raTh ¢ Ta3H
cyMa, TOH He s ThPCU U He OM MOTBJ Ja 5 nonyyd. ETo 3amio B nucepranusara ce moaabpika, 4e
pa3MepbT Ha II€HaTa Ha HCKAa HE € OCIOpeHaTa CyMa M C OIJIeJ €CTECTBOTO Ha HCKa €
HECTIPaBeIJIMBO MIICBT Ja ObJie TOBApEH ChC 3aIUIAIIAHETO Ha Jbp)KaBHA Takca B TOJKOBA
roJIsIM pa3Mep, Nopaau KoeTo UCKBT o wi. 464, an. 1 I'TIK cnexBa na ce npuemMa 3a HEOLIEHIEM
UCK.

CrneunaiHuTe NPEINOCTaBKH 3a MPEIsSBsIBaHETO Ha Ucka o wi. 464, an. 1 I'TIK ca: na ca
HaJMIIE MHOXXECTBO B3MCKAaTelM B IPOU3BOJACTBOTO IO HWHIAUBUAYAIHO NPUHYAUTEIHO

U3ITBJIHEHHE (T.HAp. KOHKYPUPALIH B3UCKATEIH); MOCTHIMINTE B PE3yJITaT HA OCPEOPSBAHETO HA
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UMYILECTBOTO Ha JUIbXHUKA CyMH J1a ca HEJOCTaThbYHHU 3a YJOBJIETBOPSIBAHE HA B3€MaHHUATA HA
BCUYKU B3MCKAaTeIM B IBJIEH pa3Mep; B U3IBIHUTEIHMS IPOLEC Ja ydacTBa KpPEOUTOp C
HECBHILECTBYBAIIO B3€MaHE (MHUM KpEIUTOp B IIMPOK CMHCHI); pas3NpeAciiCeHUETO Ja €
U3TOTBEHO.

B nucepranusra ce noaabpxka, 4e KpUTEPUN 3a HAIMYMETO HAa IIPABEH MHTEPEC 3a UIllela
OT OCIIOpBaHE Ha B3E€MAaHETO Ha JAPYr B3MUCKATeN clelBa Ja ObJe LSIOTO MMYIIECTBO Ha
JUIBKHUKA, @ HE cCaMO OCPEOPEHOTO U BKIIOUEHO B pasmpenenenuero mo wi. 460 I'TIK.

Korarto B3uCKaTensAT € NpUChEAMHEH M0 HEroBa MHUIMATUBA (C MUCMEeHa Moiiba), TpaOBa
Jla € HaJIMIIE OLIE €/IHa JOI'bJIHUTENHA CIIE[UaJIHA [IPEIIOCTABKA, 3 1a Bb3HUKHE MPAaBOTO My Ha
uck no wi. 464 I'TIK, a uMeHHO CHICOHMAT M3IBIHUTEN Aa € WU3Jall IOCTAaHOBICHHE, C KOETO
KpEAUTOPHT Ja € KOHCTUTYHPAH KaTo B3UCKATEll B IPOU3BOACTBOTO.

Nmen no ucka no ui. 464, an. 1 I'TIK e B3uckaren (kpeaguTop, KOMTO Beue € MHULUUpPA
NPUHYIUTETHO U3IMBbIHEHNUE 32 ChOMpaHe Ha B3€MAaHETO CH, B PE3yJITaT Ha KOETO € 00pa3yBaHO
U3IIBJIIHUTEITHO MPOU3BOACTBO). TOl € THUMUYHA CTpaHa, a HE MpoLecyajeH CyOCTUTYEHT, Thi
KaTo B MMPOM3BOICTBOTO OpaHU CBOETO MPABO Ja C€ YJOBIETBOPHU (HAITBJIHO) OT UMYIIIECTBOTO Ha
JUIBKHUKA, 0€3 7a ce KOHKypHpa ¢ B3UCKATell, YUETO B3EMaHE HE ChIIECTBYBA

OTBeTHUIIMTE MO UCKA ca JBaMa — APYI B3UCKATEJ, KOMTO MMa B3E€MaHE CPEUly ChLIUS
JUTBKHUK (M TOBA B3€MaHE CE OCIIOPBA OT MILELa KaTO HECHIIECTBYBAIIO), U CAMUSAT JIBKHHUK.
Ilopagu caMOTO €CTECTBO Ha NIPOM3BOJACTBOTO MEXKIY JBaMaTa OTBETHULM Bb3HUKBA
HEOO0XOIMMO JPYrapcTBO, Thil KaTo PEIICHHWETO IO JENOTO HE MOXE J1a € Pa3iIMyHO CHPSMO
BCEKH OT TSX, a JOKOJIKOTO KOHCTUTYUPAHETO UM KaTO OTBETHULIM B IIPOLIECA CE peau3upa Bb3
OCHOBa Ha W3pWYHA 3aKOHOBa pasmopenda — uin. 464, an. 1, w3p. 1 I'TIK, HeobxoaumoTo
JPYTrapcTBO € U 33bJDKUTENIHO, KATO HEYYaCTUETO Ha HAKOM OT 3aKOHOYCTAaHOBEHUTE OTBETHHUIIM
B JIETIOTO O OBEJIO 0 HEJOMYCTUMOCT Ha PEIICHUETO IO CIopa.

Nmen 1 orBeTHUK 1O ucka mo wi. 464, an. 1 I'TIK morar na 6b1aT Kakto (hU3MYECKH,
Taka ¥ IOpUANYECKHU JINLA, BKIIIOUNTEIHO U IbpKaBara (KOSATO IPU TOBA CHIVIACHO Wi. 458, u3p.
1 I'TIK ce cMsATa BUHAru 3a MPUCHEIMHEH B3UCKATEN 32 IBJDKMMUTE M OT JUThKHHUKA MyOIHYHH
B3€MaHUs, Pa3MepbT Ha KOUTO € OWJI ChOOIIEH Ha ChJACOHUS M3ITBJIHUTEN 10 U3BbPIIBAHE Ha

pasIpeneIeHUETO).

21



B auceprauusTa ce nogabpxa, 4e y4acTUETO Ha MOJIIOMAaraiia cTpada B mpoliieca mo uJ.
464 I'TIK e nomycTuMO Ha CTpaHaTa Ha OTBETHUKA KOHKYpHpall B3UCKAaTeNl BbB BCUUKHU CIIy4aH,
KaKTO U Ha CTpaHaTa Ha WIIela, HO He ¥ KbM MOMEHTA Ha oOpa3yBaHe Ha IPOU3BOJICTBOTO.

Tpeto nuie HE 6M MOTJIO J]a UMa MHTEPEC PELICHUETO IO JEJIOTO /1a ObJie TOCTAaHOBEHO U
B [10J13a HA OTBETHHKA JJIBXHHK, Thi KaTO ako HCKBT 1o wi. 464, an. 1 ['TIK 0b1e oTXBBpIIEH, B
0J13a Ha OTBETHHUKA HsIMa J]a Bb3HUKHE PETPECHO MPaBO CPellly y4acTBAIIOTO HA HErOBa CTpaHa
TPETO JUIEe ToMarad, a ako HCKBT ObJEe yBakeH, CIIOPHOTO B3eMaHe Ie ObJe NMpHU3HATO 3a
HECBUIECTBYBAI0, KOETO € M3IJI0 B MHTEPEC Ha OTBETHHUKA JUTBXHUK U IMOCJIEIHUST OTHOBO
HsAMa Jia pasnojara ¢ perpecHa MpeTeHIus cpelly TpeToto juue. [lopaau ToBa ydactuero Ha
TPETO JIMIE TTOMaray Ha CTpaHaTa Ha OTBETHHKA JIBXKHHUK € HepomycTumo (apr. wi. 218 T'TIK in
fine).

OTBETHUKBT KOHKYpHpAII B3UCKaTeN obade OM MMaj MpaBeH MHTEPEC OT MPHUBINYAHETO
Ha HEroBa CTpaHa Hamp. Ha TPETO JIMIE, KOETO My € LEAUPaIo OCIOPEHOTO B3EMaHE, Thil KaTo
aKo ce OKaXke, 4e B3EMAHETO HE ChUIECTBYBA, CE IIOCTaBs BBIPOCHT 3a perpecHaTa OTTOBOPHOCT
Ha 1eaeHTa capsmo uecuonepa mo wi. 100, an. 1 33/]. ETo 3amo yuyactue Ha moamnomaraiia
CTpaHa B ITpon3BoAcTBOTO 0 wi. 464 I'TIK Ha cTpaHaTta Ha OTBETHMKA KOHKYpHUpAILl B3UCKATEI €
JOIYCTUMO — OWJI0 110 mhTs Ha BeThBaHeTO (wi. 218 I'TIK), Ouio mo mbTs Ha IPUBIUYAHETO MY
B npoueca (wi. 219 I'TIK).

1o oTHOLIEHNE HA PEACTABUTEICTBOTO HA CTPAHUTE B IPOM3BOACTBOTO 10 wi. 464 I'TIK
BakaT obmuTe npaBmia (wi. 28 — 36 I'TIK) u He ce oTKpuBaT 0COOCHU CHIEITUPUKH.

B nmpouszBoactoTo mo ui. 464 I'TIK umensT B3UCKaTen cieaBa Aa JOKaxe, Ha MbPBO
MSCTO, KPEIUTOPOBOTO CH KAadyeCTBO CHPSIMO OTBETHHKA JIBXKHHUK, W, Ha BTOPO MSACTO, Y€
OCIIOPEHOTO B3€MaHE HE CHILIECTBYBA.

OTBETHUKBT B3UCKATEN OT CBOSI CTpaHa CleABa Ja JIOKaKe KPEIUTOPOBOTO CHU KaueCTBO
CHOpPsIMO OTBETHHUKA JUTHKHHK, PECIl. HAIMYMETO HA JUKBUIHO M M3UCKYEMO MApUYHO B3E€MaHE
Cpellly JIbXHUKA, B T.4. IPABOMOPAXKAAIOTO My OCHOBaHHE.

B nucepramusita ce moaabpika, ye B nmpou3BoAcTBOTO Mo 4. 464 I'TIK oTBETHHUKBT
JUTB)KHUK TIOHA4yajio HE HOCHU JOKAa3aTeJICTBEHAa TEXECT M OT HEro He Ce OYakBa HSIKAKBO
OTpeJIeJICHO MPOLECYaTHO MOBEICHHE, Thil KaTO B Cily4yail Y€ UCKBT € OTXBBPJICH, TOU ,,ieyesn

AC€JI0TO, a B CJIy‘-IElﬁ YC UCKBT € YBAXKCH, PCCII. UC B3CMAHCTO HAa KOHKYpHUpAIIUs B3UCKATCII 61;,[{8
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IIPU3HATO 3@ HECBIIECTBYBAUlO, IBJITBT (MACUBBT) My € HaMmalleH, KOE€TO HECbMHEHO IO
o0JarofieTesncTaa.

B cnyuail ye 3a OCOpEHOTO B3€MaHE Ha IIBKHUKA € MOPBUYMUTEICTBAJIO JIULE, KOETO
(Makap ¥ Ja € COJIMJapeH UIBXHHUK) HE € KOHCTUTYHUPaHO KaTo CTpaHa B H3I'BJIHUTEIHOTO
MPOU3BOJICTBO, UCKBT MO 4. 464, an. 1 T'TIK, Ouneliku HEepa3pUBHO CBBP3aH C KOHKPETHOTO
U3IIBJIIHUTEITHO MPOU3BOJICTBO, HE OM MOTrBJ Aa ObJe NPEIsBEeH M CPelly MOPBUUTENs, Pec.
MEXy MOCTEeIHUS U JIIHKHUKA HE OM MOTJIO J1a Bb3HUKHE JPYTrapcTBO.

Ako obave 1BaMa WJIM TOBEYE B3UCKATENM Ca COJMUAAPHU KPEIUTOPU HA JUTHKHMKA 32
OCIIOPEHOTO B3eMaHe, HCKbT 1o wi. 464, an. 1 I'TIK moxe na 6be npensBeH cpelly BCHUKH WK
HSKOM OT TSIX, KATO MEXJIy TAX Bb3HUKBA OOMKHOBEHO APYrapCTBO, ThH KaTO PEIIEHUETO IO
JIEJIOTO MOJKE Ja € PA3IMYHO 110 OTHOLLEHUE HA HAKOU OT THX.

B ciyuaii ye uIensT TBBPAN HEABIKUMOCT Ha OCIIOPEHOTO B3€MaHE Ha KOHKYpHUpPALLUs
B3MCKATeJI Ha PAa3JIMYHM OCHOBAHUS, € HajJMIle OOCKTHBHO ChEeIMHSIBAHE MO MHULMATHBA Ha
UIIENa Ha JBa WIK MOBEYE MCKa ¢ MpaBHO ocHoBaHue wil. 464, an. 1 I'TIK — eBeHTyanHo munu
aJIITEpHATUBHO.

Axo uckbT 1o wi. 464, an. 1 I'TIK Obie yBaXkeH ¢ BIISI3JIO B CHJIA PEIIEHUE, OCTIOPEHOTO
B3€MaHE C€ M3KII0YBAa OT pa3NpeAeiiCHUETO M CBhACOHMAT W3IIBJIHUTEN HU3BBPIIBA HOBO
paslpenenceHue Chpa3MEPHO MEXIy OCTAHAJIMTE B3UCKATEIH, B KOETO C€ BKJIIOYBA U
olpezeieHaTa 3a eIMMUHUPAHUS KPEAUTOP cyMa.

Koraro uckbT € npensiBeH U3BbH cpoka 1o wi. 464, an. 1, uzp. 3 I'TIK (exHomeceuen ot
pasIpeneseHeTo) U B pe3ysiTaT Ha TOBAa Cymara, OIpeleeHa 3a KPEeAUTOpa C OCHOPEHOTO
B3E€MaHe, Beue € MpeajieHa Ha MOCIEeTHHS OT ChACOHUS M3IIBJIHUTEN, UCKBT € OCBAUTENCH, Thil
KaTo OT TO3M MOMEHT HAaTaThK MPABHUAT MHTEPEC 3a UIIELla BeUe € He caMo Jia Ob/ie yCTaHOBEHO
ChC CHJIa HA INPECHIEHO HEUIO0 HECHIIECTBYBAHETO HA B3EMAHETO HAa OTBETHHKA KOHKYpHpAILl
KpeIUTOp, a M TO3M OTBETHMK Ja ObJe OCBHACH Ja BBPHE CyMaTa, KOSTO € IOJIy4YuII
HEOCHOBATEJIHO OT ChACOHUS U3MBIHUTEN CIIe/ pa3npeeneHueTo. B Ta3u xumnoresa pemeHuero,
C KOETO € yBakeH UCKbT 1o wi. 464, an. 1 I'TIK, uma kaTo 3aliuTHO-CAaHKIIMOHHA MOCIEIUIA HE
caMo CHJIa Ha IPECHACHO HEIlO, HO U U3IbJIHUTEIIHA CUIIA.

AKO UCKBT ObJI€ OTXBBPIICH C BIIS3JIO B CHJIA PEIICHHE, ChACOHUAT U3ITBIHUTEI MpelaBa

Ha B3UCKATCJIsI OTBCTHUK OIPECACIICHATA 3a HCT'O C pasnpCACIICHUCTO CyMa.

23



Axo IMPOU3BOACTBOTO IO UCKA GBI[C MNpEKpaTCHO, CHUJIa HAa NPCCHACHO HCIIO HAMA [1a CC

dbopMupa, HO CyCIICH3UBHUAT e€(eKT Ha HcKa, ypeneH B wi. 464, an. 1, uzp. 2 I'TIK, otmana u

C'L,Z[€6HI/ISIT HU3IMBJIHUTCIT CJICABa Aa Mpcaalc Ha B3UCKATCIISI OTBCTHUK OMNPCACIICHATA 3a HCTO

cyMa.

IV. IlpuHOCHH MOMEHTH

B nucepraunonnus Tpya morar jna ObJaT OTKPOCHH CIIEIHUTE MPUHOCHU MOMEHTH B

IpaBHATa HayKa U B YaCTHOCT — B obnacture ['paskaancku mporec u I'pa’k1aHCKU U3ITBJIHUTEIICH

nporec:

B HayuyHOTO M3cnenBaHe € HalpaBeH BCeOOXBAaTEH Mperiyie] Ha chAeOHaTa MpaKkTUKa MO
BBIIPOCH, CBBP3aHM C MCKAa Ha KPEAUTOpa 3a yCTAHOBABAHE HA B3EMAHETO 10 M3JaJiCHA
3anoBe 3a u3nbiaHeHue (wi. 422, an. 1 I'TIK) u ¢ ucka Ha Kpeauropa 3a OCIOpPBaHE Ha
B3€MAHETO Ha ApYr KOHKypHpaul kpeautop (wi. 464, an. 1 I'TIK). AkueHT B TO3u nperien
e kasyanHata mpaktuka Ha BKC, nocranoBena mno pena Ha un. 290 TITIK, u
TBJIKyBaTeJHAaTa IPaKTHKa HAa BbPXOBHATa MHCTaHUMs. B nucepranusra ca pasriiefaHu
roJsiM Opoit chIeOHM aKTOBE, HAKOU OT KOWUTO ca IPyNHUPaHH Bb3 OCHOBA HA 3aCETHATUTE
B TSAX BBIPOCH WJIN Ha CHABPIKALIUTE CE€ B TAX WACHTUYHM NpaBHU u3Boau. lIpernenst
ChIbpXKa aHAJTUTUYHA U KPUTUYHH MOMEHTH, KaTO Ca M3J0KEHU COOCTBEHM M3BOIM Ha

aBTOpA IO pas3rielaHUTe B IPAaKTUKATa MPOOJIEMH.

JIBaTa ucka, KOUTO ca HENOCPEACTBEH IPEIMET HA HAYYHOTO U3CIIEABAHE, ca pasriieJaHu
HE caMO MOOTJIEJIIHO, HO M B CpaBHUTeNEH IU1aH. Taka e popMupaH U3BOIBT, Y€ U JBaTa
MCKa OCHUTYpsIBaT 3alllMTaTa Ha KPEAUTOPA B U3I'BJIHUTEIHOTO IPOU3BOJCTBO, HO J10KATO
¢ ucka no wi. 422, an. 1 I'TIK kpeauropbT NpsKo 3ammuTaBa COOCTBEHOTO CH B3eMaHe,
KaTO YCTAHOBSIBA HETOBOTO CBILECTBYBAHE, TO € UCKa 10 ui. 464, an. 1 I'TIK B3uckarenst
HENpSIKO 3alllMTaBa B3€MAHETO CH, KaTO OCIOpBAa B3€MAaHETO Ha APy KOHKypHpall
B3MCKaTeJl M O TO3W HAYMH TOJACUTYpSIBA YJOBJIETBOPSIBAHETO HA COOCTBEHOTO CHU
B3€MaHE OT UMYIIECTBOTO Ha ANBbXKHHUKA. OCBEH TOBa BUIBT HA PA3IJIEIaHUTE UCKOBE HE

MOXE Ia 6’[:,[[6 OMpPCACIICH CAHO3HAYHO, 0e3 Ja ¢a U3BCCTHU KOHKPCTHUTC OGCTOSITGJICTB&,
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IMPpU KOUTO CHOTBCTHUAT HUCK € IMMPCASABCH, KATO UCKOBCTC HCBUHAI'M Ca YCTAHOBUTCIIHU, a
npu onpeACJICHU NMPCAINOCTABKHU MOraT Ja 6'bI[aT OCBHAUTCIIHHU, ITOpaAnu KOCTO B HAYYHOTO

u3cIe/IBaHe ca 0003HAYCHH KaTO UCKOBE OT XUOPUJICH THIL.

Makxkap u B TeopusTa Aa ce npuema, 4e cpoksT 1o wi. 415, an. 4 I'TIK 3a npensssBane Ha
MCKa 32 YCTAaHOBSIBAHE HA B3EMAHETO € NMPEKJIY3UBEH, B JAUCEPTALMATa CE€ MOCOYBa, 4ye
M3THYAHETO MYy IPEKIyIMpa €AMHCTBEHO MPaBOTO Ha MILlELA J1a CE MOJI3Ba OT M3/1aJIeHaTa
3arnoBe/1 3a U3IIbJIHEHHE (M U3ITBIHUTENEH JIUCT B XxumnoTe3ara Ha ui. 418, an. 1 I'TIK), or
buKkIuATa, 9e UCKBT € MPE/SBEH Ha JaTaTa Ha MO/JaBaHe Ha 3asSBJICHUETO U OT BHECCHATA
3a 3alMoBEIHOTO MPOU3BOACTBO IbpKaBHA TaKa, HO HE MOracsiBa HUTO MAaTE€pUATHOTO
MpaBo Ha KpeauTopa (CIOPHOTO B3EMAHE), HUTO MPOIECYATHOTO MYy IIPaBO TOBAa B3EMaHE
na ObJie 3alUTEeHO M0 MCKOB pel Ha 00110 ocHoBaHWe. CMUCHIBT HA YKa3aHHATA IO WII.
415, an. 1 I'TIK He e B npocTOTO yBeIOMsIBaHE Ha 3asiBUTENS, Y€ MMa MpaBo Ja 3aBeJie
MCK 32 B3€MAaHETO CH CpeIly UTHKHHUKA, a 3HAYEHUETO UM € ChC ChOOIIABAHETO UM Ja
ObJIe ONpe/IeIICH HauYaTHH|sI MOMEHT, OT KOMTO 3armo4Ba Jja Te4e eJHOMECEYHHST CPOK IO
415, an. 4 TTIK. Ilopagu ToBa U OOCTOATEICTBOTO, Y€ 3aABUTENSAT OYaKBA B OBJEI]
MOMEHT J1a Bb3HUKHE MPABOTO MY JAa npensiBu Uck no wi. 422, an. 1 I'TIK unu e pazopan,
4ye JUTbKHUKBT € TOJaJl Bb3paKCHHE CpeIly 3aloBeATa M JOpU, Y€ ChIBT € H3Aall
yKa3aHUsl 3a TpeasBsBaHe Ha HMCKa (Hamp. MpU COpaBKa MO JEJIO0TO), HE JAeporupa

3aABJDKCHUCTO HA ChAa Oa MY C’bO6H_II/I YKa3aHuATa C U3PUIHO U HAAJICIKHO.

CamocTtosiTeNieH MPUHOCEH MOMEHT MPEACTABIsIBA U3BOABT, Y€ UCKBT 1O uil. 464, an. 1
['TIK moxe na 6bJie OChIUTENEH, KOTaTo € MPeIsBEeH U3BBH cpoKa Mo wi. 464, an. 1, usp.
3 I'TIK (exHOMECEUEH OT PAa3NPEACICHUETO) U B PE3yJITaT Ha TOBA cyMaTa, OIpE/IesIeHa 3a
KpEANTOpa C OCIOPEHOTO B3EMaHe, Beue € TMpelajJeHa Ha TOCIEAHUS OT ChACOHUS
U3MBJIHUATEN, ThI KaTO OT TO3M MOMEHT HAaTaThK MPABHUAT UHTEPEC 3a UILELA BEUYE € He
camMmo na OBJe YCTAaHOBEHO CBhC CHJIa Ha TPECHACHO HEIIO0 HECHIIECTBYBAHETO Ha
B3EMAaHETO HA OTBETHHKA KOHKYPHpAI KPEJAUTOP, a ¥ TO3H OTBETHHUK Ja OB OCHICH Aa
BbpPHE MO OaHKOBaTa CMETKAa HAa CBHIACOHHUS HUBMBIHUTEN CyMaTa, KOSATO € TOTyYWI
HEOCHOBATEJIHO OT HEro B pe3yiTaT oT pasnpeneneHuero. [lopaau ToBa B mocoueHara

XMIIOTE3a PELIEHUETO, C KOETO € yBakeH MCKBT mo ui. 464, an. 1 I'TIK, nma xaro
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3allMUTHO-CAHKIIMOHHA TIIocjcaulla HC CaMO CHJIa Ha MNOpeCbACHO HCIIO, HO U

U3IIBJIHUTCIIHA CHJIA.

e B nayuyHOTO M3cienBaHe € NMPHUETO, Y€ UCKBT 1o wi. 464, an. 1 I'TIK uma HechIMHCKU
CypOTallMOHEH XapaKTep, ThH KaTO MOCPEACTBOM TO3M MCK MILELBT B3UCKATEN, Makap U
Jla TpuTeKaBa TUMHMYHA IMIpOLIECyalHA JIETUTUMAIMs M Ja HE € [polLecyaleH
CYOCTUTYEHT, YNpaKHSBAa W €IHO YY)XKJO MPaBO — IMPABOTO Ha JUTBKHHUKA J1a OCIIOpU
IBIDKUMOCTTA Ha B3€MAHETO HAa KOHKypHpalllus B3UCKaTesl. AKTUBHOTO INOBEJECHHUE Ha
UIIELA € MPOBOKMUPAHO OT MMACUBHOTO MOBEACHUE HA JUTbKHUKA — UIIEIBT € MOTUBUPAH
Jla TIpe/IIBU MCKa, 3aI0TO JIBKHUKBT Oe37eiicTBAa M HE OCIIOpBa B3E€MaHETO Ha JPYTHs
KpPEeIUTOp Cpelly Hero. BaHO MpakTH4YecKo 3HaueHHe MMa (OPMHUPAHMAT H3BOJ, 4Ye
NOpaJy HECHIIMHCKUS CYypOTallMOHEH XapakTep Ha ucka 1o wi. 464, an. 1 I'TIK upes Hero
B3EMAHETO Ha KOHKYpHUpaIlus B3UCKaTel MoOXKe Ja ObJe OCHOpPeHO U Mopaau

MoracsBaHETO MYy IO AaBHOCT.

e [IpuHOCEH MOMEHT B AMCEpTalUATa € W HANpPaBEHUAT W3BOJ|, Y€ MPEIMET Ha MCKa Ha
KpEAUTOpPa 32 OCIIOPBaHE Ha B3€MAHETO HA JAPYT KOHKYPHpPAI] KPEAUTOP MOXKE J1a OBbJIe U
nyOJIMYHO B3eMaHe, KaTo U B TO3M CIIy4ail UCKBT € MOJBEJOMCTBEH Ha TPaKTaHCKHUTE
cpammia. B nmpousBoactBoro mo wi. 464 I'TIK cbabT uMma mpaBo Ja ce mpou3Hece
WHIUJICHTHO TI0 BAJMAHOCTTa M 3aKOHOCHOOPA3HOCTTa HA aIMUHUCTPATUBHUS aKT, OT
KOHTO TPOM3IU3a OCIOPEHOTO MyONMYHO B3eMaHe, aKO NIBKHUKBT € MPOIyCHAI Aa
o0aynBa akTa, HO aKO aJMUHHCTPATHUBHUAT aKkT € OWil 00KaiaBaH U OCIOPBAHETO MY €
OTXBBPJICHO C BIISI3NIO B CHJIA PEIICHUE, TPAXKIAHCKUAT ChJl € UTHKEH Jla IPHeMe aKTa 3a

BaJINJICH U 3aKOHOCHOOpa3eH.

V. Illpensioxkenus de lege ferenda

B pesynarar or 3agpli00YEHOTO U3CIEABAHE HA IOCTaBEHaTa NpPOOIeMaTHKa, MpH
OTYUTAHE HA KOHCTATUPAHUTE TCOPETHUYHU M MPAKTUYECKH MPOOIEMH, B TUCEPTALMOHHUS TPY
ca ¢opMylupaHH peaulia mpeiokeHus de lege ferenda, uusaTOo TEn € MOmOOpsBaHE Ha

[IPaBOIIPUIATAHETO.

26



Ilo oTHolIeHHE HAa KHCKa Ha KpeauTopa 3a YCTAHOBABAHC Ha B3CMAHCTO IO U3AAJICHA

3aroBe]] 3a U3MbJIHEHUE ca (POPMYTUPAHH CIEIHUTE MPEIOKEHUS 32 3aKOHOIATeIIHU IPOMEHU:

B un. 210 I'TIK na ce cp3mane HoBa an. 3: ,,Ako 8 npouzgodcmeomo no yi. 422, an. 1 ce
UCKa ysenuuasane Ha pamepa Ha UCKA CbC CyMa, Ha08UWLABAWA pasmepa Ha 83eMaHemo
N0 3an08edma 3a U3NvIHeHue, CbObM pasoesisl UCKA 3 HeNOCOYeHama 8 3an08e0ma Yacm
om @3eMaHemo 34 pazeiedicoarHe 8 OMOENHO NPOU3BOOCMBO, 8 KOemo He BadCam

cneyuantHume npasuia, NPULOACUMU 8 NPOU3B0OCMBEOMO No 4. 422, an. 1.

B un. 232 I'TIK na ce cw3mane HOBa an. 2: ,,Mweyvm He modice 0a ommeaiu UCKA CU 8

npouzgoocmeomo no ui. 422, an. 1, ako cpoxvm no un. 415, an. 4 e usmexwvi*.

B un. 415 I'TIK an. 5 ma ce u3meHu Taka: ,,Jdckvm Mmodce 0a 6vOe npeosseH u om
VHUBEPCAleH UMY 4acmeH NnpasonpuemMHUK Ha 3as8umelis, KaKmo u cpew)y YHU8epcaieH
NpasonpuemMHUK Ha ONbAUCHUKA', a a ce ch3lane HoBa al. 6: ,,Koeamo 3asseumensm uiu
He208UsIM NPABONPUEMHUK He Npeodcmasu 0O0KA3amenicmed, ue e Npeds8uil UcCKd 6
NOCOYeHUsl CPOK, CbOBM 00e3CUN8A 3an08edma 3a U3NbIHEeHUe YACMUYHO UIU U3YAILO,

KAKmMo U UNBAHUMEAHUA Jucm, uzoaoen no ui. 418.%.

B an. 1 nma un. 422 I'TIK na ce no6aBu u3pedeHue BTOPoO: ,,AKo 3a 08e uiu nogeve yacmu
om eO0HO U CbWO B3eMaHe ca U30adeHu 08e UIU Nnoseye PA3IUdHU 3an08edu 3a
U3NBAHeHUe, UCKbM 3ad YAI0MO 63eMaHe ce CMAMA Npeosgen om MOMEHmMA Ha

nooasamnemo Ha nvpeOmMoO 3asd6jleHue 3a uzoasame Ha 3an06eo 3a UNviHeHue .

CrnenBa na ce uMa mpeaBu, 4e popMyIupaHuTe MO-Tope mpemioxeHus de lege ferenda

ce oTHacAT 3a pasnopendara Ha wi. 415 I'TIK (pen. xem JIB, 6p. 100 or 20.12.2019 r.),

JOKONKOTO pasnopendara va wi. 415 I'TIK (pexn. xem JIB, 6p. 11 ot 02.02.2023 1., B cuna ot

01.07.2024 r.) HEe e 4acT OT AEUCTBAIIOTO 3aKOHOAATEICTBO KbM JlaTaTa Ha 3aBBpILBAHE Ha

HAay4YHOTO HU3CJICABAHC.
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ITo oTHOLIEHNE HA CKA HA KPEAUTOPA 3a OCIIOPBAHE HA B3EMAHETO Ha JAPYT KOHKYpHpaIll

KpeauTop ca GopMyJIUpaHH CIEAHUTE IPEIOKEHUS de lege ferenda:

B an. 1 va un. 19 I'TIK in fine na ce moctaBu 3amneras u Jia ce A00aBSAT AYMUTE: ,,KAKMO U

axo e cnop no Yacm nema om mo3u Kooexc*.

3arnaBueTo Ha pasnopendara Ha ui. 464 I'TIK na 6bne usmeneHo or ,,Ocnopsane Ha
g3emanemo Ha npucveourer kpeoumop™ Ha ,,Ocnopeane Ha 83eMAHEMO HA KOHKYpUpauy

g3uckamen’.

B wu3peuenue mepBo ot an. 1 Ha wi 464 T'TIK gymara ,.kpeoumop® na ce 3aMeHU C

oyMara ,.e3uckamen; B uspedeHue BTopo ot ai. 1 Ha ui. 464 I'TIK nymara ,,xpedumopa’

Aa C€ 3aMCHU C JyMara ,,631/[01('611’1’16]1}1“.

B an. 2 na un. 464 I'TIK na ce cp3mane uzpedeHue BTopo: ,,Ocnopsanemo modxuce 0a ce
peanuzupa u upe3 6b3padiceHue 3a Nno2acisamne Ha 63eMAaHemo UNU HA YACm Om He2o

nopaou uzmexkaia 0a8HOCm' .

B un. 464 I'TIK na ce cp3nane HoBa an. 3: ,.Mckvm, npedssen 6 cpoxa no an. I, usp. 3, e

ycmaHosumeilern, a ucCKvm, npedﬂeeH U36bH NMo3U CPpOK — ocvoumenen*.

B un. 464 T'TIK na ce cw3nane HOBa an. 4: ,,AK0 uckvm e npeosgen cpewy npucbeOUuHeH
g3uckamen no un. 459 uau cpewy e3uckamein, yuemo UNBAHUMETHO OCHOBAHUE He €
IA3710 8 CUNA, NPOU3BOOCMBOMO NO ai. 1 ce cnupa 00 YCmMano8a8anemo ¢ 64310 6 CUNd

PEeUleHUe Ha cviyecmeyeanemo Uil Hecvlyecmaeyeanemo Ha OCnopeHonio e3emane’’.

B un. 464 T'TIK na ce ch3nane HoBa ai. S: ,,3aniamenume om uweya makcu, pasHoCcKu no
NPOU3800CMBOMO U 6b3HASPANCOCHUE 3d eOUH a080KAm, aKO e UMAl MAKbs, e
3aniawam om OMEEMHUKA B3UCKAMENl U OMBEMHUKA ONbIHCHUK 8 ChomHoueHue 2:1

CHPA3MEPHO C YBAICEHAMA YACm Om UCKa'*.
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B un. 464 I'TIK na ce cb3nane HoBa ain. 6: ,,/Ipu omxevpaane Ha ucka ¢ 6143710  CUld
peutenue uwjeyvm OBINCU HA OMBEMHUKA G3UCKamel obe3ujemeHue 3ad 6CUUKU
UMYWeCmBeHU U HeUMYWeCmEeHU 8pedU, KOUMo ca NPsKa U HenocpeoCcmeeHa nocieouya
om y8pedrcoanemo, 8 pasmep, He NO-MaibK OmM 3aKOHHAMA TUX6A 8bpXYy OnpedeseHama 3d
mo3u G3UCKAmen CyMa Oom Npeosi8sa8aHemo HA UCKA 00 NpeddasaHemo Ha CyMama Ha

omeemHuuxa‘.

B nucepraumsta ca GopMynupaHu M HAKOW NpemsiokeHus de lege ferenda, xouto ca

KOCBCHO CBBpP3aHU C UCKOBCTC, HCIIOCPCACTBCH MPCAMET Ha HAYYHOTO HU3CJICABAHC, HO UMAT I10-

IIMPOK 00XBAT, @ IMEHHO:

I[a 6’[),[16 HOPMATUBHO 3aKPCIICHO NPAaBUJIOTO, Y€ 3ad 3abJDKCHUSA HAa HCIIBJIHOJICTHU JIUIA

HC CC HAYHMCJIABA U PCCII. ABJIKU JIMXBA.

3aKOHBT Ja II0CTaHOBsABA, 4€ 0COOEHUAT NPCACTAaBUTCII HA JJIb)KHUKA B UBITBJIHUTCIITHOTO

MMPOU3BOACTBO CC HA3Ha4UaBa OT paﬁOHHHH CbJ IO MECTOU3ITBJIHCHHUCTO.

B ObarapckoTo 3aKOHOAATENCTBO Ja OBAE MPU3HATO T.HAP. CIIOPTHO MPaBOMPHEMCTBO

MEX]y CHOPTHHU KIIyOOBe, M03HATO B MpakTHKaTa Ha CHOPTHUS apOUTpaskeH Ch.

VI. 3akiaouenue

B nucepraumoHHus TpyI ce CHoNeNs M3pa3eHOTO BBB (peHCKaTa MpaBHA JHUTEpaTypa

CTaHOBUIIC, Y€ C OrJiCA HU3KIHOYUTCIHO AWHAMHUYHOTO PAa3BUTUC HaA 06H.[€CTB€HI/ITC nmponecu B

MOCJIeTHUTE TOJUHH, KOETO 00yciaBsi HEOOXOIUMOCT OT HOBA INpaBHA ypeada, oTroBapsia Ha

AKTYAJIHOTO CHCTOSHUC Ha O6IJ.[€CTBCHI/ITC OTHOILIICHHS, MPAaBOTO, KOCTO CC Ch3JaBa U IpuUjiara

JTHEC, MOXe Ja ObJie OMpeAeNieHO KaTo ,,MEXIWHHO TpaBo* (droit intermédiaire /dp/). Tlo

OTHOIICHHUC Ha 3allUTaTa Ha KpCAUTOpa € HAIIpaBCH U3BOMA, Y€ OLIC OT AHTHUYHOCTTA J0 Halinu

JTHY ChINaTa € UMalia ¥ ©Ma BaKHO OOILIECTBEHO W MPaBHO 3HaueHue. [Ipomecyannure cpeacTsa

3a 3aluTa Ha KpCAUTOpa obaue ca ce MNPpOMCHAIM U HNpOABJIKABAT Aa CC MHNPOMCHSAT, KaTO CC

3a0ensi3Ba TEHICHIMS KBbM OTCIa0BaHE Ha TsAXHATa €(QEKTUBHOCT M YycellaHe, 4e KaKTo
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3aKOHOJATENAT, Taka M chAcOHaTa MpPaKTHKa BCE IIOBEYE M30CTaBIAT pa3dupaHeTo, de
KPEIUTOPHT € ,,LOCTIOIap Ha U3IIBJIHUTETHOTO NMPon3BoAcTBO . Haill-cunnara u edukacna dpopma
Ha IIpoLecyallHa 3alluTa Ha KpEAUTOpa € UCKOBaTa, KaTO U3BBH HEsl TOM pasnosara ¢ MHOTO I0-
MaJIKO IPOLIECYaJIHW CPEJCTBA 3a 3allluTa B CPAaBHEHHUE C JIbKHUKA. Ilopagu ToBa MCKBT Ha
KpeIUTOpa 3a YCTAaHOBSIBAaHE HA B3€MaHETO IO M3/1aJieHa 3amoBe]] 3a u3biHeHue (wi. 422, an. 1
I'TIK) ce oka3Ba OCHOBHO CpPEACTBO 3a 3alllUTaTa Ha HETOBOTO MATEPHUATHO CYOCKTHBHO IPaBO
(HEroBOTO B3E€MaHE), @ UCKBT MY 3a OCIIOPBAHE Ha B3E€MAHETO HA APYT KOHKYpHUpall] KPeAUTOp
(un. 464, an. 1 TITIK) — OCHOBHO CpeACTBO 3a 3amMTara My Cpelly MaTepuaiHara
HE3aKOHOCHOOPA3HOCT Ha M3NBIHUTENHUSA Tpouec. JlOCTHKEHUsTa Ha CTapuTe OTMEHEHH
IpoIlecyalHd 3aKOHHM, KaKTO M KOHCTAaTHpaHWTE B akTyaJlHaTa HOpMaTWBHa ypenba U B
MpaKTHUKaTa MpoOJIeMHU, MOTAT Jia MOCITy>KaT KaTo OCHOBA 3a 3aKOHOJATENIHU NMPOMEHH, KOUTO B
ObJele /1a HapaBsIT MCKOBATa 3alllUTa HA KPEAWTOpa B H3IBJIHUTEIHOTO MPOU3BOJACTBO IIO-

e(beKTI/IBHa, a OTTaM — 1 IpaBOCHAMUCTO KATO LAJIO IMO-CIIPABCIIJIMBO.

VILI. Ily0iimkanuu BbB BPb3Ka ¢ JUCEPTALUOHHUSA TPYI

e PaiivueB, B. 3awumama na kpeoumopa cpewy 63emanemo Ha Opye KOHKypupauy
Kpeoumop 6 0yxa Ha Nvpeume OBbI2APCKU SPANCOAHCKU NPOYECYalHU 3AKOHU. —

FOpunuuecku cpst, Ne 1, 2023.

e Paiiues, B. 3a usmenenuemo na ucka na kpeoumopa 3a ycmaHo8s6aHe Ha 63eMAHEMO My

no uzdadena 3anoeeod 3a usnvineHue. — TbProOBCKO M 0OJUTAIIMOHHO 1paBo, Ne 5, 2023.

e Paiiues, B. 3a ucka na kpeoumopa 3a ocnopsane na 83emanemo Ha Opye KOHKypupauy

Kpeoumop ¢ npeomem nyoiuyHo g3emane. — AIMUHUCTPATUBHO TipaBochaue, Ne 3, 2023.
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I. Introduction

This author’s abstract outlines the research framework of the dissertation on the topic
"Claims of the creditor in the enforcement proceedings". The abstract presents the factors for the
choice of the topic of the dissertation as well as considerations on its actuality, significance, and
presence in the literature. The affiliation of the research to the scientific field "Civil procedure" is
argued. The object, the subject, the methods of scientific research used, and the objective of the
scientific work are indicated. The volume and structure of the dissertation are considered. The
literary sources used in the course of the scientific research are outlined and grouped based on
their nature and purpose. The general findings in each of the four chapters of the dissertation are
briefly highlighted. The main scientific contributions that stand out in the dissertation are
presented, as well as the proposals de lege ferenda formulated in the course of the scientific

research. The author's publications related to the dissertation are listed.

I1. General framework of the dissertation

1. Topic

1.1. Factors for the choice of the topic

The topic of the dissertation is "Claims of the creditor in the enforcement proceedings".
The legal theory and the court practice define the creditor as "the master of the enforcement
proceedings", which is why the defense of their legitimate interest, namely the satisfaction of
their receivable, occupies a central place in the enforcement procedure. The enforcement
procedure, in turn, is defined in the theory as "the crown of the litigation". That is why the
chosen topic has an important social significance, since the effective court defense of the creditor
is an expression of the principles of justice and the rule of law established in the preamble of the

Constitution of the Republic of Bulgaria and hence a guarantee of trust in justice in general.
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1.2. Actuality and significance of the topic

The topic of the dissertation is based on the current legal framework of the claims of the
creditor in the enforcement proceedings under Bulgarian law. The dissertation is in accordance
with the current legislation and the established judicial practice as of 20.04.2023.

The problem of the defense of the creditor—applicant in the order proceedings or
claimant in an already initiated enforcement case—is of interest not only for legal doctrine but
also for legal professionals. It has important practical significance. In Bulgarian jurisprudence,
the enforcement proceedings have been subject of the interpretative practice of the Supreme
Court /SC/: Interpretative judgement /IJ/ No. 90/01.11.1972 of the General Assembly of the Civil
Chamber of the SC, Decree of the Plenum of the SC No. 3/18.11.1980 on c. c¢. No. 3/1980, and
under the current procedural law, the Supreme Court of Cassation /SCC/ adopted a number of
interpretative judgements on issues related to the enforcement proceedings: 1J No. 4/18.06.2014
on int. c. No. 4/2013 of the General Assembly of the Civil and the Commercial Chambers
/GACCC/ of the SCC, 1J No. 2/26.06.2015 on int. ¢. No. 2/2013 of the GACCC of the SCC, 1J
No. 4/11.03.2019 on int. ¢. No. 4/2017 of the GACCC of the SCC, 1J No. 8/02.04.2019 on int. c.
No. 8/2017 of the GACCC of the SCC, 1J No. 6/20.05.2022 on int. ¢. No. 6/2020 of the GACCC
of the SCC, 1J No. 2/22.11.2022 on int. ¢. No. 2/2021 of the GACCC of the SCC, 1J No.
3/28.03.2023 on int. c. No. 3/2020 of the GACCC of the SCC. In addition to this, in recent years,
a rich court practice has been formed on the application of the claim defense under Art. 422 and
Art. 464 of the Civil Procedure Code (CPC), which requires in-depth research, analysis, and
theoretical clarification. The dissertation, along with the mentioned interpretative and regular
practice, also examines the practice of the Constitutional Court on issues related to the
enforcement proceedings, as well as, on separate issues, the practice of the Arbitration Court at
the Bulgarian Chamber of Commerce and Industry, the Court of the European Union, the
European Court of Human Rights, the Court of Arbitration for Sport, the US Supreme Court, etc.

The practical significance of the problems considered in the scientific work, some of
which were faced by the author in his practice as an attorney-at-law, is another independent

factor for the choice of the topic of the dissertation.
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1.3. Presence of the topic in the literature

In the Bulgarian legal literature, there are scientific studies in which the enforcement
proceedings are examined in their entirety, independently (e.g., Mutafchiev, 1989, 2005;
Gradinarova, 2015, 2016) or together with the general claim proceedings (e.g., Silyanovski,
1946; Stalev, 1988, 2001). Recently, a detailed commentary work dedicated to the enforcement
procedure was published (Gradinarova, T., M. Obretenova, D. Dimitrov, B. Nikolova, K.
Mashev, G. Horozov, N. Kolev. Actual problems of the civil enforcement procedure.
Commentary attached. Analysis of the judicial practice. S.: PH "Labor and Law", 2023), which
is considered in the dissertation. The debtor's claim defense was the subject of an in-depth
scientific work by Zhivko Stalev (Stalev, Zh. The debtor's claim defense against the
enforcement. Yearbook of the Sofia University, Faculty of Law, vol. XLIII, 1947/1948).
However, there is a lack of independent comprehensive research dedicated only to the claim
defense of the creditor in the order and enforcement proceedings, including the current legal
framework of the problem and the claims under Art. 422, para. 1 of the CPC and Art. 464, para.
1 of the CPC in particular.

The need for such research, considering the above-mentioned practical significance of the

problem, is another independent factor for the choice of the topic of the dissertation.

2. Affiliation to the scientific field “Civil procedure”

The defense, which is the subject of the dissertation, is carried out in court. The legal
regulation of the problem under consideration—the claims of the creditor in the enforcement
proceedings—is in Part five of the CPC, entitled "Enforcement proceedings". The claims are
brought before the civil court and can be examined in the general claim proceedings (Part two of
the CPC) or in the commercial dispute proceedings (Chapter thirty-two, Part three of the CPC), if
the prerequisites of Art. 365 of the CPC are met. The parties participate in the proceedings in
their capacity as private legal entities, being equal, and the court provides them with equal
opportunities to exercise their rights (Art. 9 of the CPC). The subject of the reviewed claims are
normally private receivables of the creditor against the debtor (in the case of the claim under Art.

422, para. 1 of the CPC) or of a competing creditor against the debtor (in the case of the claim
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under Art. 464, para. 1 of the CPC), as the initiated proceedings regarding the claims are civil
cases within the meaning of Art. 14, para. 1 of the CPC.
All of the above determines the affiliation of the scientific research to the scientific field

"Civil procedure".

3. Object of research

The object of research in legal science is a certain type of social relations that have legal
significance, arise on the occasion of the defense or realization of certain rights, and lead to the
occurrence of certain legal consequences. The object of the present scientific research is the
public relations that arise on the occasion of the defense of the creditor, whether the applicant in
the order proceedings or the claimant in an already initiated enforcement case. These are
procedural legal relations arising on the occasion of the defense of a subjective material right of
the creditor—their receivable—which aims to satisfy the legitimate interest of the creditor in
receiving from the debtor the due performance.

The relations under consideration have both a private and public law element, as they

develop before a public authority—the court, according to the statutory (civil procedural) order.

4. Subject of research

The concept of "subject of research" is narrower than the concept of "object of research"
and covers a certain legal relation or legal relations that are part of the object of legal research. In
the present case, the subject of research is a certain type of defense of the creditor, namely the
claim defense, resp. the civil procedural legal relations within which it is realized.

The direct subject of the present research are two specific claims: the claim of the creditor
for the existence of the receivable under an issued enforcement order, de lege lata regulated in
Art. 422, para. 1 of the CPC, and the claim of the creditor to challenge the receivable of another

competing creditor, regulated in Art. 464, para. 1 of the CPC.
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5. Methods of scientific research

In the course of the scientific research, the following methods of legal research were
used: the historical method, as the development of the defense of the creditor was examined in
historical terms; the comparative method, since the legal framework of the claim defense of the
creditor in the enforcement proceedings under Bulgarian law is compared with the regulation of
the same matter in foreign legal systems; the logical method, since the specific legal norms are
compared with the spirit of the law; the inductive and the deductive methods, since in order to
obtain a comprehensive scientific research the conclusions in it are formed both from the
particular to the general and from the general to the particular; the legal-dogmatic method, since
the comprehensive research of the problem involves the study and the analysis of the scientific
achievements and the postulates formulated in the legal doctrine.

In relation to the legal norms that were studied, the following types of interpretation were
applied: linguistic interpretation, in order to clarify the meaning of the terms used in the norms
and the reasons for the choice of a given term by the legislator; grammatical interpretation, in
order to clarify the meaning of the provisions in view of the grammatical categories used in
them; systematic interpretation, in order to clarify the meaning of the considered provisions by
comparing them with other provisions and clarifying their systematic and functional place in the
law; logical interpretation, in order to clarify the meaning of the norm in view of the spirit of the
law and the principles in law; historical interpretation, including comparison of the current
edition of the legal norms with their previous editions, as well as with identical provisions from
repealed laws. In the course of the scientific research, both the official interpretation of the
relevant norms—the interpretative judgements of the SC and the SCC—and the regular court

practice, as well as the unofficial one—the legal doctrine—were analyzed.
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6. Objective of the scientific research

The direct objective of the scientific research is the accomplishment of independent,
comprehensive research dedicated to the claim defense of the creditor in the enforcement
proceedings and, in particular, to the claims under Art. 422, para. 1 of the CPC and Art. 464,
para. 1 of the CPC. The focus of the research is the current regulation of the problem under
Bulgarian law, but the topic is also examined in historical and comparative terms.

The indirect objective of the scientific research is, through the theoretical clarification of
the considered problems, on the one hand, the achievement of a more accurate and
uncontradictory application of the relevant legal norms in Bulgarian legal practice, including the
court one, and on the other hand, the resolution of the identified problems de lege ferenda by

legislative means.

7. Volume and structure

The dissertation consists of a total of 257 pages, which include a table of contents, a list
of abbreviations, the dissertation itself, and a bibliography. There are 514 footnotes in the
dissertation. The bibliography includes 85 titles, 66 of which are in Bulgarian and 19 in a foreign
language (7 in English, 7 in French, 3 in Russian, and 2 in Spanish). In this regard, it should be
noted that the considered scientific problem is not widely developed in the literature.

The dissertation is organized into six main independent parts: an introduction, four
chapters, each of which consists of paragraphs and the paragraphs, in turn, of sub-paragraphs,
and a conclusion.

The introduction of the dissertation outlines the subject and the objectives of the scientific
research, the factors for the choice of the topic, the actuality and the significance of the latter in
social, practical, and theoretical terms, the methods of legal research used, types of
interpretation, and literary sources, as well as the structure of the dissertation.

Chapter one is entitled "Historical and comparative review of the defense of the creditor
in the enforcement proceedings" and consists of three paragraphs: § 1 "Emergence of the
remedies for the defense of the creditor”, § 2 "Historical review of the defense of the creditor in

the enforcement proceedings under Bulgarian law" and § 3 "Comparative review of the defense

38



of the creditor in the enforcement proceedings". § 1 briefly examines the emergence of the
remedies for the defense of the creditor (in Roman law and after the Antiquity), and § 2 provides
a historical review of the considered scientific problem under Bulgarian law after the Liberation
(under the Civil Procedure Act of 1892 and the Order Proceedings Act of 1898, the Civil
Procedure Act of 1930, and the Civil Procedure Code of 1952). § 3 consists of four sub-
paragraphs, each of which examines the legal framework of the claim defense of the creditor in
the enforcement proceedings respectively in French, German, and Anglo-Saxon law (with an
emphasis on the law of the United Kingdom and the USA) and in other national legislations of
countries from Europe, Asia, South America, and Africa in a comparative plan with the legal
framework of the considered scientific problem under Bulgarian law.

Chapter two is entitled "General characteristics of the claim defense of the creditor in the
enforcement proceedings" and consists of four paragraphs: § 1 "Theoretical clarification of the
concept of "creditor"", § 2 "Specifics of the considered remedies", § 3 "Distinction from the
general claim defense", and § 4 "Distinction from the claim defense of the debtor". In the
mentioned paragraphs, consecutively, the concept of "creditor" is theoretically clarified and
compared with the concept of "claimant", the specifics of the considered remedies—the claims
under Art. 422, para. 1 of the CPC, and Art. 464, para. 1 of the CPC—are analyzed, and
distinctions are made between the general claim defense and the claim defense of the debtor.

Chapter three and Chapter four occupy a central place in the dissertation and are
respectively entitled "The claim of the creditor for the existence of the receivable under an issued
enforcement order" and "The claim of the creditor to challenge the receivable of another
competing creditor", the two chapters having an identical structure and each of them consisting
of eleven paragraphs. Each of the chapters is dedicated to one of the two claims that are the
immediate subject of the scientific research: the claim under Art. 422, para. 1 of the CPC, and
the claim under Art. 464, para. 1 of the CPC, with the paragraphs successively examining the
scope of the claim, its subject, the subordination to the civil courts, the subject-matter and
territorial jurisdiction, the legal prerequisites for the claim, the parties, the burden of proof,
subjective and objective complications, the court judgement on the claim and its legal
consequences, the problems in the practice, the problems in the current legislation, and proposals

de lege ferenda.
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The conclusion of the dissertation summarizes the scientific contributions according to
the author's view, the formulated proposals de lege ferenda, and the main trends in the

development of the considered institutes found in the course of the scientific research.

8. Sources

In the course of the scientific research, four groups of literary sources are used: sources
regarding the historical development of the considered institutes; sources defining the main
concepts in the dissertation; sources containing the main doctrinal understandings on the topic;
and sources dedicated to the defense of the creditor in foreign legal systems.

The first group of literary sources covers those related to the historical development of
the considered institutes, necessary for the historical review of the problem. Both sources
dedicated to the defense of the creditor in Antiquity and, above all, in Roman private law and
sources regarding the legal framework of the considered institutes in force in the 20th century
but currently repealed are used.

The second group of literary sources brings together those that define the main concepts
used in the dissertation, e.g., claim, creditor, debtor, receivable, etc. Along with the sources from
this group from the specific field of legal research—civil procedure law—Iliterary sources from
other legal branches, such as law of obligations, civil law—general part, commercial law, and in
particular, commercial contracts, etc., are used, defining the conceptual apparatus and the main
legal statements that reveal the nature of the institutes considered in the dissertation.

The third group of sources unites those that contain the main doctrinal concepts, not in
the field of civil procedure law in general but especially on the scientific problem considered in
the dissertation. These special sources give the definitions of the specific legal concepts typical
for the enforcement procedure: applicant, claimant, joint claimant, competing creditor,
enforceable order, enforceable right, etc. The sources of this group cover the enforcement
proceedings and, in particular, the defense of the creditor in them, as much as the problem has
been considered in the Bulgarian legal literature.

The fourth group of sources includes those that examine the defense of the creditor in
foreign legal systems. The sources of this group are necessary for the comparative review of the

defense of the creditor in the enforcement proceedings.
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The literary sources used in the dissertation are in Bulgarian, English, French, Spanish,

and Russian.

I11. Presentation of the general findings in the dissertation

1. Chapter one

In Chapter one, a historical and comparative review of the defense of the creditor—
applicant in the order proceedings or claimant in an already initiated enforcement case—is made.

The foundations of the defense of the creditor and the enforcement in Roman law are
examined, and a conclusion is drawn that, insofar as Roman law was applied and developed on
the territory of today's Bulgaria, it can be assumed that it is also part of the Bulgarian legal
tradition.

In the dissertation, it is concluded that in the first Bulgarian procedural laws after the
Liberation—the Order Proceedings Act /1898/ and the Civil Proceedings Act /1930/—the
defense of the creditor’s receivable under an issued payment order/enforcement order is in some
aspects better than the current one because if the debtor submits objections to the order, the court
schedules the case for consideration in an open session without the need for a second referral
through the bringing of a declaratory claim (such as that under Art. 422 of the CPC /2008/).

With regard to the claim of the creditor to challenge the receivable of another competing
creditor, the Civil Proceedings Act /1930/ rightly provides that the court duty (state fee) on it is
paid after the adoption of the final judgement on the case by the party that lost it, unlike the
prevailing opinion in the current court practice that the claim is assessable and the plaintiff shall
pay a state fee based on the amount of the challenged receivable already at the start of the case.
The surrogate nature of the claim is recognized in the provisions of the law, while de lege lata its
non-typical surrogate nature is derived theoretically.

In the comparative review, it is established that in the legal systems of a number of
countries, the parallel existence of an indirect enforceable ground, such as the enforcement order
under Bulgarian law and the writ of execution, as well as the double referral to the court for the
defense of the same receivable, which is carried out under Art. 410/Art. 418 of the CPC and Art.

422 of the CPC under the threat of adverse consequences for the creditor in case of missing the

41



deadline for bringing the declaratory claim, have been avoided. In this way, in many foreign
legislations, the procedure for obtaining a direct enforceable ground is simplified, facilitated, and
accelerated, and in many legal systems, the figure of the writ of execution has been abandoned.
In some legislations, the defense of the creditor is fully liberalized, e.g., in Norwegian law,
where it is possible for the creditor to obtain a writ of execution on the basis of a written
statement (notification) that they themselves have sent to the debtor, in contrast to other
extremely conservative legal systems, e.g., that of Zimbabwe, where a writ of execution can only
be issued on the basis of a court judgement and is subsequently presented for execution before

the sheriff.

2. Chapter two

In Chapter two, general characteristics of the claim defense of the creditor in the
enforcement proceedings are described. The central concepts for the dissertation—creditor,
claimant, and claim—are examined, theoretically clarified, and defined for the purposes of the
scientific research. The claims under Art. 422, para. 1 of the CPC and Art. 464, para. 1 of the
CPC are examined in a comparative plan between them as well as in a comparative plan with the
claim defense of the debtor.

In their typical case, both claims are declaratory, resp. the judgements by which the
claims are granted are also declaratory, which is why their defense-sanction consequence is the
force of res judicata. While, however, the claim under Art. 422, para. 1 of the CPC is positive
declaratory, the claim under Art. 464, para. 1 of the CPC is negative declaratory. Therefore, in its
typical case, the legal interest in bringing the claim under Art. 422, para. 1 of the CPC is
positive, and the legal interest in bringing the claim under Art. 464, para. 1 of the CPC is
negative.

However, the type of claims cannot be determined unambiguously, and they are not
always declaratory, but under certain conditions they can be condemnatory. Thus, in certain
hypotheses, the judgements by which the claims are granted can have, as a defense-sanction
consequence, not only the force of res judicata but also an executive force. The two claims are

therefore designated as hybrid claims.
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The claim defense of the debtor in the enforcement proceedings is carried out through the
bringing of typical negative declaratory claims (under Art. 439, para. 1 of the CPC and under
Art. 424, para. 1 of the CPC). While the claims under Art. 422, para. 1 of the CPC, and Art. 464,
para. 1 of the CPC can be brought simultaneously, as they can be brought by the same creditor in
their capacity as plaintiff, although in this scenario the one claim is prejudicial in relation to the
other, the prerequisites for bringing the claims under Art. 439, para. 1 of the CPC, and Art. 424,
para. 1 of the CPC are mutually exclusive, which excludes the possibility of their simultaneous
bringing.

There are no procedural obstacles in the case of a negative declaratory claim brought by
the claimant under Art. 464, para. 1 of the CPC against another claimant and the debtor, a
negative declaratory counterclaim under Art. 439, para. 1 of the CPC to be brought by the debtor
against the claimant, as long as the latter has already obtained an enforceable ground against the

debtor, i.e., that the condition under Art. 439, para. 2 of the CPC is met.

3. Chapter three

In Chapter three, the claim of the creditor for the existence of the receivable under an
issued enforcement order is considered.

The legal regulation of the claim under the Bulgarian law de lege lata is in Art. 422 of the
CPC, entitled "Claim for the existence of the receivable", placed in Chapter thirty-seven, Order
proceedings, in Part five, Enforcement proceedings.

The constitutional foundations of the claim under Art. 422, para. 1 of the CPC are found
in the principle of the rule of law established in the preamble and in Art. 4, para. 1 of the
Constitution of the Republic of Bulgaria, as well as in Art. 56 of the Constitution, according to
which everyone has the right to defense when their rights or legitimate interests are violated or
threatened.

The claim under Art. 422, para. 1 of the CPC is a procedural remedy for the defense of
the main subjective material right of the creditor—their receivable—in the event of an objection
submitted by the debtor against the issued executive order.

As the provision of Art. 422 of the CPC is placed after the provisions of Art. 410 of the
CPC and Art. 418 of the CPC, and as para. 2 of the provision accepts immediate enforcement,
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the systematic and linguistic interpretation of the provision reveals that the claim under Art. 422,
para. 1 of the CPC is applicable not only in the case of an objection submitted by the debtor
against a simple enforcement order under Art. 410 of the CPC but also in the case of an objection
submitted by the debtor against an immediate enforcement order under Art. 418 of the CPC,
issued on the basis of one of the documents exhaustively listed in Art. 417 of the CPC.

The subject of the claim under Art. 422, para. 1 of the CPC is the disputed receivable of
the plaintiff creditor against the defendant debtor, for which the enforcement order was issued.

As far as the subject of the claim under Art. 422, para. 1 of the CPC is a pecuniary
receivable, the claim could be brought as a partial one, only for part of the receivable for which
the enforcement order was issued.

As the material and procedural legal consequences of bringing a claim under Art. 422,
para. 1 of the CPC occur from the moment of submission of the application for the issuance of an
enforcement order before the relevant district court, the claim can only be admitted by the
relevant state court competent under the rules of subject-matter jurisdiction and not by an
arbitration court.

The norms of Art. 415 and Art. 422 of the CPC do not contain special rules in relation to
the subject-matter jurisdiction of the claim of the creditor for the existence of the receivable
under an issued enforcement order; therefore, the general provisions of Art. 103 and Art. 104 of
the CPC are applicable, as only the cost of the claim is relevant for determining the court
competent under the rules of subject-matter jurisdiction.

Regarding the territorial jurisdiction of the claim under Art. 422, para. 1 of the CPC, the
general rules established in Art. 105 et seq. of the CPC are applicable.

In order for the creditor to have the right to claim under Art. 422, para. 1 of the CPC
against the debtor, the latter must have submitted an objection against the enforcement order
before the district court within one month of the delivery of the order under Art. 414, para. 2 of
the CPC or, as an exception, before the regional court within one month after they have learned
about the issuance of the order, if any of the conditions exhaustively listed in Art. 423, para. 1, it.
1-4 of the CPC are met.

The general procedural prerequisites for bringing a claim apply to the claim of the

creditor for the existence of the receivable under an issued enforcement order.
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The special prerequisites for bringing this claim are: the objection against the
enforcement order being submitted before the deadline, the order being duly served in the
absence of the debtor because the serving clerk has found that the debtor does not live at the
indicated address, or the court having refused to issue an enforcement order (Art. 415, para. 1, it.
1-3 of the CPC); the court having duly instructed the applicant that they have the right to bring a
claim for their receivable (Art. 415, para. 1 of the CPC); the claim being brought within one
month of the service of the instructions, and the plaintiff having paid the due state fee (Art. 415,
para. 4 of the CPC).

In the typical case, the plaintiff under Art. 422, para. 1 of the CPC is the creditor, holder
of the disputed receivable, and applicant in the order proceedings, while the defendant is their
debtor.

The plaintiff and the defendant in the claim under Art. 422, para. 1 of the CPC can be
both individual and legal entities, including the state and its institutions.

The claim proceedings under Art. 422 of the CPC are considered a continuation of the
order proceedings, and the latter are strictly formalized, are not claim proceedings, and are not
competitive proceedings, which is why in the dissertation it is maintained that the participation in
the proceedings under Art. 422 of the CPC of subsidiary parties is inadmissible.

Regarding the representation of the parties in the proceedings under Art. 422 of the CPC,
the general rules apply (Art. 28-36 of the CPC), and no significant specifics are found.

In the proceedings under Art. 422 of the CPC, the plaintiff shall prove their capacity as a
creditor towards the debtor, resp. the existence of a liquid and demandable pecuniary receivable
against the defendant, including its ground.

The defendant, on their behalf, shall oppose the plaintiff with all the objections for non-
existence of the receivable at their disposal: for invalidity (nullity or avoidance) of the ground,
for prescription or payment of the receivable, for an entry in a registry making the receivable
unenforceable to the defendant, for compensation, for the presence of an unfair clause in a
contract concluded with a consumer, etc.

In the claim proceedings under Art. 422 of the CPC between the debtor and the person on
whose property a lien or mortgage has been put to secure the debtor's debt, in the hypothesis in
which the enforcement is directed towards this property, the defendants are not necessary joint

parties, since in the claim proceedings this person has their own objections, and considering the
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nature of the disputed legal relationship, the court's judgement may not be the same for both
defendants (arg. Art. 216, para. 2 of the CPC). However, as the person securing the alien debt
has the capacity of debtor in the enforcement proceedings as well, in the proceedings under Art.
422 of the CPC, this person and the principal debtor can be permissive joint parties.

As the person who has paid the debtor’s wages knowing that a wage garnishment has
been ordered without withholding the garnished amount, does not have the capacity of debtor in
the enforcement proceedings, in the claim proceedings under Art. 422 of the CPC the debtor and
this person are not joint parties, because the claim under Art. 422, para. 1 of the CPC cannot be
brought against a person who does not have debtor’s capacity (arg. Art. 415 and 422 of the
CPC).

Considering the fact that the subject of the claim under Art. 422, para. 1 of the CPC is
limited by the subject of the enforcement order, in the dissertation it is maintained that an
objective cumulative joinder of the claim with other claims at the initiative of the plaintiff is
inadmissible. In the proceedings under Art. 422 of the CPC, however, the plaintiff may bring a
declaratory claim for their receivable hypothetically joint with a condemnatory one in the event
that the immediate enforcement order is invalidated, since after its invalidation their interest
would no longer be to simply establish the existence of their receivable by the force of res
Jjudicata but also to obtain an enforceable ground.

The defendant, for their part, could bring a counterclaim (Art. 211, para. 1 of the CPC) or
an incidental claim (Art. 212 of the CPC), if the general prerequisites for bringing such claims
are met, since the defense of the defendant in the proceedings under Art. 422 of the CPC is
initially not fully limited either by the subject of the enforcement order or by the framework of
the dispute initiated by the claim.

In the proceedings under Art. 422 of the CPC, the institutes of issuing a judgement as per
the recognition of the claim (Art. 237 of the CPC) and issuing a judgement in absentia (Art. 238—
240 of the CPC) are applied, and no particular differences are found compared to their usual
development and legal consequences.

If the plaintiff in the claim under Art. 422, para. 1 of the CPC has an enforcement order
for the receivable in dispute and the claim is declaratory, with the final judgement granting the

claim, the existence of the receivable is established by the force of res judicata, and the
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judgement itself is declaratory. According to Art. 298 of the CPC, the force of res judicata of the
judgement extends not only to the parties but also to their heirs and successors.

If the plaintiff in the claim under Art. 422, para. 1 of the CPC does not have an
enforcement order for the disputed receivable and the claim is condemnatory, with the final
judgement granting the claim, the defendant is condemned to pay the plaintiff the disputed
amount, and in addition to the force of res judicata, the judgement also has executive force, so
on the basis of it, the plaintiff is able to obtain a writ of execution, as the judgement itself is
condemnatory.

If the claim under Art. 422, para. 1 of the CPC is granted by a final judgement, the
existence of the disputed right (the receivable of the creditor against the debtor) is established at
the moment of the ending of the court investigation before the last instance that has examined the
dispute on material grounds, resp. issued the final judgement on it.

If the claim under Art. 422, para. 1 of the CPC is rejected by a final judgement,
regardless whether it was brought as a declaratory or as a condemnatory claim, the force of res
Jjudicata precludes the possibility for the creditor to seek defense of their receivable in future
court proceedings (Art. 299 of the CPC), unless new facts relevant to the disputed legal
relationship occur.

If the proceedings under the claim are terminated (by a ruling), including due to the
withdrawal of the claim, the force of res judicata is not formed, but a number of procedural
rights of the plaintiff are precluded (the right to benefit from the fiction under Art. 422, para. 1 of
the CPC, resp. from the interruption of the prescription period from the date of the submission of
the application for the issuance of an enforcement order; the right to benefit from the state fee
paid in the order proceedings — Art. 415, para. 4 of the CPC; the right to benefit from the issued
enforcement order, which pursuant to Art. 415, para. 5 of the CPC is invalidated), but
nevertheless the creditor does not lose their subjective material right (their receivable), which
from that moment on can be defended by bringing a condemnatory claim under the general

procedure.
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4. Chapter four

In Chapter four, the claim of the creditor to challenge the receivable of another
competing creditor is considered.

The legal regulation of the claim under the Bulgarian law de lege lata is in Art. 464 of the
CPC entitled "Challenging the receivable of a joint creditor", placed in Chapter forty-one,
Joinder of creditors and distribution of the accumulated amount, in Part five, Enforcement
proceedings. The title of the provision is incorrect, as under Art. 464 of the CPC, the receivable
of any creditor competing with the plaintiff, including the primary claimant, and not necessarily
a joint one, can be challenged.

The constitutional foundations of the claim under Art. 464, para. 1 of the CPC are found
in the principle of the rule of law established in the preamble and in Art. 4, para. 1 of the
Constitution of the Republic of Bulgaria, as well as in Art. 56 of the Constitution, according to
which everyone has the right to defense when their rights or legitimate interests are violated or
threatened.

The claim under Art. 464, para. 1 of the CPC is a remedy for the defense of the
receivable of the creditor in the enforcement proceedings, but in an indirect way, because with it
is established not the existence of the receivable of the creditor plaintiff against the debtor, but
the non-existence of the receivable of another competing (also called false and apparent) creditor
against the debtor, if the liquidated property of the debtor is insufficient for the satisfaction of all
the claimed receivables.

In most of the previous studies of the defense of the competing claimant, thorough
attention is paid to the simulation of the ground of the challenged receivable, resp. to the
understanding that the defendants in the negative declaratory claim have knowingly and
intentionally achieved a non-existent enforceable ground with the intent to damage the actual
creditors of the debtor, but in the dissertation it is maintained that such an intention on the part of
the defendants shall not be presumed (since it is not always present), and the non-existence of the
receivable shall be interpreted much more expansively (as the simulation of the contract is a
much rarer hypothesis than, for example, the prescription of the receivable) and without regard to
the intentions of the creditor and the debtor, who shall not necessarily be perceived as acting in

bad faith.
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The claim has a special suspensive security effect since, according to Art. 464, para. 1,
sent. 2 of the CPC, the bringing of the claim within one month of the distribution stops the
transfer of the amount determined for the creditor with the challenged receivable.

The subject of the claim under Art. 464, para. 1 of the CPC is the challenged pecuniary
receivable of a competing claimant whose non-existence is alleged. This non-payability can be
due to a wide range of circumstances: the receivable arising from a null or avoidable contract,
prescription, payment of the receivable, etc.

The challenge under Art. 464 of the CPC can concern both the cause of the creditor's
receivable and their privilege, insofar as the latter puts the claimants in competition for the
distribution of the amount accumulated in the enforcement proceedings.

Under Art. 464 of the CPC, public receivables against the debtor, for which the state is a
joint claimant by right based on Art. 458 of the CPC, can also be challenged.

As far as the subject of the claim under Art. 464, para. 1 of the CPC is a pecuniary
receivable, the claim could be brought as a partial one, with the plaintiff challenging only a part
of the receivable of the defendant claimant against the defendant debtor.

As far as the claim under Art. 464, para. 1 of the CPC reflects directly on an already
initiated enforcement proceedings, and the holder of the enforcement is always the state (even
when it is carried out by a private enforcement agent, the powers of the latter are delegated by
the state—art. 2, para. 1 of the Private Enforcement Agents Act), the claim can only be admitted
by the relevant state court competent under the rules of subject-matter jurisdiction and not by an
arbitration court. The legal dispute under Art. 464 of the CPC is a private (civil) one, even when
its subject is a public receivable, and pursuant to Art. 14, para. 1 of the CPC, the case is always
within the jurisdiction of the civil court.

The norm of Art. 464 of the CPC does not contain special rules in relation to the subject-
matter jurisdiction of the claim of the creditor to challenge the receivable of another competing
creditor; therefore, the general provisions of Art. 103 and Art. 104 of the CPC are applicable, as
only the cost of the claim is relevant for determining the court competent under the rules of
subject-matter jurisdiction.

Regarding the territorial jurisdiction of the claim under Art. 464, para. 1 of the CPC, the
general rules established in Art. 105 et seq. of the CPC are applicable, bearing in mind that

insofar as there are two defendants in the claim (the competing claimant and the debtor), if they
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are from different court districts, according to Art. 116 of the CPC, the claim can be brought
before the court of one of these districts at the plaintiff's choice.

The general procedural prerequisites for bringing a claim apply to the claim of the
creditor to challenge the receivable of another competing creditor.

The legal interest as a prerequisite for bringing the claim under Art. 464, para. 1 of the
CPC shall be interpreted more expansively in order not to make it dependent on the will of the
competing claimant in the enforcement case (defendant in the claim) whether to request its
termination against themselves (according to Art. 433, para. 1, item 2 of the CPS) and thus to
achieve termination of the court proceedings under Art. 464 of the CPC as well due to a lack of
legal interest for the plaintiff. That is why in the dissertation it is maintained that the legal
interest for the creditor to challenge under Art. 464 of the CPC the receivable of another
competing creditor arises, albeit conditionally, already at the moment when enforcement
proceedings are first initiated against the debtor, in which proceedings the creditor has the right
to join as a claimant, and therefore their legal interest exists (in an active or latent state) until the
moment when the creditor loses their capacity as a creditor.

Although the subject of the claim under Art. 464, para. 1 of the CPC is formally the
challenged pecuniary receivable of the competing claimant, with the claim, the plaintiff does not
aim to enrich themselves with this amount, they do not seek it and could not receive it.
Therefore, in the dissertation it is maintained that the cost of the claim is not the disputed
amount, and in view of the nature of the claim, it is unfair for the plaintiff to be burdened with
the payment of a state fee calculated on the basis of such a large amount, so the claim under Art.
464, para. 1 of the CPC shall be considered a non-assessable claim.

The special prerequisites for bringing the claim under Art. 464, para. 1 of the CPC are:
multiple claimants in the individual enforcement proceedings (so-called competing claimants);
the amount accumulated as a result of the liquidation of the debtor's property being insufficient
to satisfy the receivables of all claimants in full; a creditor with a non-existent claim (a false
creditor in a broad sense) participating in the enforcement proceedings; the distribution being
prepared.

In the dissertation, it is maintained that the criterion for the existence of a legal interest

for the plaintiff in challenging the receivable of another claimant shall be the entire property of
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the debtor and not only the one liquified and included in the distribution under Art. 460 of the
CPC.

When the claimant is joint on their own initiative (upon written request), one additional
special prerequisite for the existence of the right to claim under Art. 464 of the CPC shall be
present, namely that the enforcement agent has issued a decree under which the creditor was
constituted as a claimant in the proceedings.

The plaintiff in the claim under Art. 464, para. 1 of the CPC is a claimant (a creditor who
has already initiated an enforcement for collecting their receivable as a result of which
enforcement proceedings were instituted). They have typical legal standing and are not a
procedural substitute, as in the proceedings they defend their own right to (fully) satisfy their
receivable from the property of the debtor without competing with a claimant whose receivable
is non-existent.

The defendants in the claim are two: another claimant who has a receivable against the
same debtor (and this receivable is challenged by the plaintiff as non-existent), and the debtor
themselves. Due to the very nature of the proceedings, the two defendants are necessary joint
parties, since the judgement on the case cannot be different for each of them, and insofar as their
capacity as defendants in the proceedings arises from an express legal provision (art. 464, para.
1, sent. 1 of the CPC), they are also mandatory joint parties because the non-participation of any
of the mandatory defendants in the case would lead to the inadmissibility of the judgement on the
dispute.

The plaintiff and the defendant in the claim under Art. 464, para. 1 of the CPC can be
both individual and legal entities, including the state (which, furthermore, according to Art. 458,
sent. 1 of the CPC, is always considered a joint claimant for its public receivables against the
debtor, the amount of which was declared to the enforcement agent before the distribution).

In the dissertation, it is maintained that the participation of a subsidiary party in the
proceedings under Art. 464 of the CPC is always admissible on the side of the defendant
competing creditor, as well as on the side of the plaintiff, but not at the moment of institution of
the proceedings.

A third person could not have a legal interest in the judgement on the case being rendered
in favor of the defendant debtor, since if the claim under Art. 464, para. 1 of the CPC is rejected,

no right of recourse would arise in favor of the defendant against the third subsidiary party
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participating on their side, and if the claim is granted, the challenged receivable would be
recognized as non-existent, which is entirely in the interest of the defendant debtor, and the latter
again would have no recourse claim against the third party. Therefore, the participation of a third
subsidiary party on the side of the defendant debtor is inadmissible (arg. Art. 218 of the CPC in
fine).

However, the defendant competing claimant would have a legal interest in involving on
their side, for example, a third person who has assigned the challenged receivable to them,
because if it turns out that the receivable does not exist, the question about the assignor's
recourse liability towards the assignee under Art. 100, para. 1 of the Obligations and Contracts
Act would arise. That is why the participation of a subsidiary party in the proceedings under Art.
464 of the CPC on the side of the defendant competing claimant is admissible, either by
intervention (Art. 218 of the CPC) or by involvement (Art. 219 of the CPC).

Regarding the representation of the parties in the proceedings under Art. 464 of the CPC,
the general rules apply (Art. 28-36 of the CPC), and no significant specifics are found.

In the proceedings under Art. 464 of the CPC, the plaintiff claimant shall prove, in the
first place, their capacity as a creditor towards the defendant debtor and, in the second place, that
the challenged receivable does not exist.

The defendant claimant, on their part, shall prove their capacity as a creditor towards the
defendant debtor, resp. the existence of a liquid and demandable pecuniary receivable against the
debtor, including its cause.

In the dissertation, it is maintained that in the proceedings under Art. 464 of the CPC, the
defendant debtor normally does not bear any burden of proof and no specific procedural behavior
is expected from them, since if the claim is rejected, they "win" the case, and if the claim is
granted, resp. the competing creditor's receivable is recognized as non-existent, the debt (the
liability) is reduced, from which the debtor undoubtedly benefits.

In the event that the challenged receivable of the debtor is guaranteed by a person who
(despite being a joint and several debtor) is not constituted as a party to the enforcement
proceedings, the claim under Art. 464, para. 1 of the CPC, being inextricably related to the
particular enforcement proceedings, could not be brought against the guarantor, resp. they and

the debtor could not be joint parties in the claim proceedings under Art. 464 of the CPC.
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However, if two or more claimants are joint and several creditors of the debtor for the
challenged receivable, the claim under Art. 464, para. 1 of the CPC may be brought against all or
some of them, and they would be permissive joint parties, as the court’s judgement on the case
may be different for some of them.

In the event that the plaintiff asserts the non-existence of the challenged receivable of the
competing claimant on different grounds, there is an objective joinder of two or more claims
under Art. 464, para. 1 of the CPC at the initiative of the plaintiff, whether brought
hypothetically or alternatively.

If the claim under Art. 464, para. 1 of the CPC is granted by a final judgement, the
challenged receivable is excluded from the distribution, and the enforcement agent makes
another distribution proportionally between the other claimants, in which the amount previously
determined for the eliminated creditor is included.

When the claim is brought after the deadline under Art. 464, para. 1, sent. 3 CPC (one
month from the distribution) and as a result the amount determined for the creditor with the
challenged receivable has already been transferred to the latter by the enforcement agent, the
claim is condemnatory, since from that moment the legal interest for the plaintiff is no longer
only the non-existence of the receivable of the competing creditor to be established by virtue of
the force of res judicata, but also that the defendant is condemned to return to the enforcement
agent's bank account the amount unlawfully received as a result of the distribution. In this
hypothesis, the judgement by which the claim under Art. 464, para. 1 of the CPC is granted has
as a defense-sanction consequence not only the force of res judicata but also an executive force.

If the claim under Art. 422, para. 1 of the CPC is rejected by a final judgement, the
enforcement agent transfers to the defendant claimant the amount determined for them within the
distribution.

If the proceedings under the claim are terminated (by a ruling), the force of res judicata is
not formed, but the suspensive effect of the claim under Art. 464, para. 1, sent. 2 CPC is
cancelled, and the enforcement agent shall transfer to the defendant claimant the amount

determined for them within the distribution.
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IV. Scientific contributions

In the dissertation, the following contributions in legal science, and in particular, in the

fields of Civil procedure and Civil enforcement procedure, can be highlighted:

In the scientific research, a comprehensive review of the judicial practice is made on
issues related to the claim of the creditor for the existence of the receivable under an
issued enforcement order (Art. 422, para. 1 of the CPC) and the claim of the creditor to
challenge the receivable of another competing creditor (Art. 464, para. 1 of the CPC). The
emphasis in this review is on the regular practice of the SCC, adopted pursuant to Art.
290 of the CPC, and the interpretative practice of the SCC. The dissertation examines a
large number of judicial acts, some of which are grouped on the basis of the issues they
deal with or the identical legal conclusions they contain. The review contains analytical
and critical moments, with the author's own conclusions on the problems considered in

practice being presented.

The two claims, which are the immediate subject of the scientific research, are examined
not only separately but also from a comparative perspective. Thus, a conclusion is formed
that both claims provide the defense of the creditor in the enforcement proceedings, but
while with the claim under Art. 422, para. 1 of the CPC the creditor directly defends their
own receivable by establishing its existence, with the claim under Art. 464, para. 1 of the
CPC the creditor indirectly defends their receivable by challenging the receivable of
another competing creditor and thus ensures the satisfaction of their own receivable from
the debtor's property. In addition, the type of the considered claims cannot be determined
unambiguously without knowing the exact circumstances under which the current claim
is brought, as the claims are not always declaratory, and under certain conditions they can
be condemnatory, which is why in the scientific research they are defined as claims of

hybrid type.

Although in theory it is assumed that the term under Art. 415, para. 4 of the CPC for

bringing the claim for the existence of the receivable is preclusive, in the dissertation it is
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stated that its expiration precludes only the plaintiff's right to benefit from the issued
enforcement order (and writ of execution in the case of Art. 418, para. 1 of the CPC),
from the fiction that the claim is brought on the date of submission of the application, and
from the state fee paid for the order proceedings, but it does not extinguish either their
material right (their receivable) or their procedural right to have their receivable defended
by a regular claim. The significance of the instructions under Art. 415, para. 1 of the CPC
is not in the simple notification of the applicant that they have the right to bring a claim
for their receivable against the debtor, but their significance is that the moment of the
notification is the starting moment for the one-month term under Art. 415, para. 4 of the
CPC. Because of this, the fact that the applicant expects their right to bring a claim under
Art. 422, para. 1 of the CPC to arise or has learned that the debtor has submitted an
objection to the enforcement order and even that the court has issued instructions for the
bringing of the claim (e.g., when reviewing the case file) does not derogate the obligation

of the court to serve its instructions to the applicant explicitly and properly.

An independent contribution is the conclusion that the claim under Art. 464, para. 1 of
the CPC can be condemnatory when it is brought after the deadline under Art. 464, para.
1, sent. 3 of the CPC (one month from the distribution) and as a result the amount
determined for the creditor with the challenged receivable has already been transferred to
the latter by the enforcement agent, since from that moment the legal interest for the
plaintiff is no longer only the non-existence of the receivable of the competing creditor to
be established by virtue of the force of res judicata, but also that the defendant is
condemned to return to the enforcement agent’s bank account the amount unlawfully
received as a result of the distribution. Therefore, in the mentioned hypothesis, the
judgement by which the claim under Art. 464, para. 1 of the CPC is granted has as a
defense-sanction consequence not only the force of res judicata but also an executive

force.

In the scientific research, it is accepted that the claim under Art. 464, para. 1 of the CPC
has a non-typical surrogate nature since, by means of this claim, the plaintiff, although

they have typical legal standing and are not a procedural substitute, also exercises an
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alien right—the right of the debtor to challenge the existence of the receivable of the
competing creditor. The plaintiff’s active behavior is provoked by the debtor's passive
behavior; the plaintiff is motivated to bring the claim because the debtor is inactive and
does not challenge the other creditor's receivable against them. The conclusion formed
has important practical significance, as due to the non-typical surrogate nature of the
claim under Art. 464, para. 1 of the CPC, the receivable of the competing creditor can

also be challenged because of its prescription.

Another contribution in the dissertation is the conclusion that the subject of the claim of
the creditor to challenge the receivable of another competing creditor can also be a public
receivable, and in this case the claim is subordinated to the civil courts. In the
proceedings under Art. 464 of the CPC, the court has the right to rule incidentally on the
validity and legality of the administrative act, from which the contested public receivable
originates, if the debtor did not challenge the act, but if the administrative act was
challenged and its challenge was rejected by a final judgement, the civil court is obliged

to accept the act as valid and lawful.

V. Proposals de lege ferenda

As a result of the in-depth research of the problem, taking into account the identified

theoretical and practical problems, a number of proposals de lege ferenda were formulated in the

dissertation, the purpose of which is the improvement of law enforcement.

With regard to the claim of the creditor for the existence of the receivable under an issued

enforcement order, the following proposals for legislative changes are formulated:

In Art. 210 of the CPC, a new para. 3 shall be created: "If in the proceedings under Art.
422, para. 1 the increasing of the amount of the claim by an amount exceeding the one in
the enforcement order is requested, the court divides the claim for the part of the amount
not included in the order for examination in separate proceedings, in which the special

rules applicable in the proceedings under Art. 422, para. 1 do not apply".
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e In Art. 232 of the CPC, a new para. 2 shall be created: "The claimant cannot withdraw
their claim in the proceedings under Art. 422, para. 1, if the term under Art. 415, para. 4

has expired".

e In Art. 415 of the CPC, para. 5 shall be amended as follows: "The claim may be brought
by a universal or private successor of the applicant, as well as against a universal
successor of the debtor", and a new para. 6 shall be created: "When the applicant or their
successor does not present evidence that they have brought the claim within the indicated
term, the court invalidates the enforcement order partially or fully, as well as the writ of

execution issued under Art. 418".

e In para. 1 of Art. 422 of the CPC, a second sentence shall be added: "If two or more
different enforcement orders are issued for two or more parts of the same receivable, the
claim for the entire receivable shall be presumed to have been brought at the moment of

the submission of the first application for the issuance of an enforcement order".

It shall be considered that the above-mentioned proposals de lege ferenda refer to the
provision of Art. 415 of the CPC (edit., SG No. 100 of 20.12.2019), insofar as the provision of
Art. 415 of the CPC (edit., SG No. 11 of 02.02.2023, in force from 01.07.2024) is not part of the

legislation in force at the date of completion of the scientific research.

With regard to the claim of the creditor to challenge the receivable of another competing

creditor, the following proposals de lege ferenda are formulated:

e In para. 1 of Art. 19 of the CPC in fine, a comma shall be inserted and the words "as well
as if it is a dispute under Part five of this code" shall be added.

e The title of the provision of Art. 464 of the CPC shall be amended from "Challenging the

receivable of a joined creditor" to "Challenging the receivable of a competing claimant".

57



In the first sentence of para. 1 of Art. 464 of the CPC, the word "creditor" shall be
replaced with the word "claimant"; in the second sentence of para. 1 of Art. 464 of the

CPC, the word "the creditor" shall be replaced with the word "the claimant".

In para. 2 of Art. 464 of the CPC, a second sentence shall be created: "7The challenge can

also be realized by an objection that the receivable or part of it is prescribed".

In Art. 464 of the CPC, a new para. 3 shall be created: "The claim brought within the
term under para. 1, sent. 3, is declaratory, and the claim brought after the expiry of this

term is condemnatory".

In Art. 464 of the CPC, a new para. 4 shall be created: "If the claim is brought against a
joint claimant under Art. 459 or against a claimant whose enforceable ground has not
entered into force, the proceedings under par. 1 shall be suspended until the
establishment of the existence or non-existence of the challenged claim by a final

Jjudgement".

In Art. 464 of the CPC, a new para. 5 shall be created: "The state fees, costs, and
attorney's fees for one attorney paid by the plaintiff shall be paid by the defendant
claimant and the defendant debtor in a proportion of 2:1 in accordance with the part of

the claim that is granted".

In Art. 464 of the CPC, a new para. 6 shall be created: "When the claim is rejected by a
final judgement, the plaintiff owes the defendant claimant compensation for all pecuniary
and non-pecuniary damages that are a direct and immediate consequence of the
infringement, in an amount not less than the default interest at the statutory rate on the
amount determined for this claimant from the submission of the claim until the delivery of

the amount to the defendant".
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Some proposals de lege ferenda, which are indirectly related to the claims that are the
immediate subject of the scientific research but have a wider scope, are also formulated in the

dissertation, such as:

e For the obligations of minors, interest shall not be charged or owed.

e The special representative of the debtor in enforcement proceedings shall be appointed by

the district court of the place of enforcement.

e The so-called sporting succession between sports clubs, recognized in the practice of the

Court of Arbitration for Sport, shall be recognized in Bulgarian legislation as well.

VI. Conclusion

The dissertation shares the opinion expressed in the French legal literature that, in view
of the extremely dynamic development of social processes in recent years, which results in the
necessity of a new legal framework responding to the current state of social relations, the law
that is being created and applied nowadays can be defined as "intermediate law" (droit
intermédiaire /fr/). With regard to the defense of the creditor, it is concluded that from Antiquity
to the present day, their defense has had and still has important social and legal significance.
However, the procedural remedies of the creditor have changed and continue to change, with a
tendency towards weakening of their effectiveness and a sense that both the legislator and the
court practice are increasingly abandoning the understanding that the creditor is "the master of
the enforcement proceedings". The strongest and most efficient form of procedural defense of
the creditor is the claim, and outside of it, they have far fewer procedural remedies for defense
than the debtor. Therefore, the claim of the creditor for the existence of the receivable under an
issued enforcement order (Art. 422, para. 1 of the CPC) turns out to be their main remedy for the
defense of their material subjective right (their receivable), while the claim of the creditor to
challenge the receivable of another competing creditor (Art. 464, para. 1 of the CPC) is their
main remedy for the defense against the material illegality of the enforcement procedure. The

achievements of the old repealed procedural laws, as well as the problems found in the current
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legal framework and practice, could serve as a basis for legislative changes, which in the future
would make the claim defense of the creditor in the enforcement proceedings more effective and,

hence, the justice as a whole more fair.
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