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|. O01ma xapakTepucTHKA HA TUCEPTALMUATA

§ 1. AKTYaJIHOCT U MPAKTU4Y€CKO NMPHUJI0KEHNE HA U3CJIeABAHETO

C pasBuTHEeTO Ha TNIa3apHaTa HKOHOMHMKAa B bbirapus 3HauMTEIHO HapacHaxa
THPrOBCKONPABHUTE OTHOLICHHUS MEXIy npaBHHUTE cyOekTu. Cien mpuemaneto Ha ThproBekus
3aKkoH 1pe3 1991 r. 1py»kecTBOTO ¢ OrpaHuYeHa OTTOBOPHOCT IMMOCTENEHHO C€ YTBBPAU KaTo Haii-
IpenoYnTana nmpaBHa ¢opma 3a U3BbPIIBAHE HA ThProBcka AeHHoCT y Hac. C yupeasBaHETO Ha
BCE [IOBEYE JIPY)KECTBA C OrpaHMYEHAa OTIFOBOPHOCT CE€ YBEIMYMXa M YJICHCTBEHHTE
[IPAaBOOTHOILIEHUSI MEXAY ChAPYKHULUTE U JIPYKECTBOTO. 3aTOBA € MOTPEOHO Ja C€ M3BbPIIU
10IpoOHO U3CJE/IBaHE HAa BHIIPOCUTE HA WIEHCTBEHOTO npaBooTHomeHue B OO/]. Enun ot Te3u
BBIIPOCH, KOWTO cliefiBa Ja ObJaT OOCTONHO aHaNM3UpPaHU, € MPaBOTO 3a EIHOCTPAHHO
npekparsaBane Ha wieHcTBoTo B OO/] o pea Ha wi. 125, an. 2 T3 (mpaBo Ha Hamyckane ot OO/I).
ToBa mpaBo € OT ChIIECTBEHO 3HAUEHUE CHPSIMO YJIECHCTBEHOTO NPABOOTHOILIEHUE, Thi KaTO TO
ypexaa Bb3MOKHOCT 32 ChJPYHHUKA €JHOCTPAHHO /1A IPEKPaTH YWIEHCTBOTO CU B IPYKECTBOTO,
B pE3yJITaT Ha KOETO BH3HUKBAT MHOKECTBO M CIIO)KHH IO CBOSI XapakTep MPaBHU MOCIEAUIIH,
Kacaelly KaKTO HaIllyCHANusl ChAPYKHUK, Taka M APYKECTBOTO, a CHIIO U TPETH JIMIA CIPSIMO
HallyCHAJUS CBHIAPYXKHUK U JIPYKECTBOTO KaTO CTPaHU IO MPEKPATEHOTO UJIEHCTBEHO
npaBooTHoLIeHHE. IMEHHO Te3H BBIIPOCH C€ pasriiekaaT B TUCEPTaLlMOHHUS TPY/I.

[TpaBoTO Ha HamyckaHe He € 0110 00eKT Ha MOHOTpaUYHO HU3CIe/IBaHE IO TO3U MOMEHT.
HeroBara chIIHOCT, ymnpakHsBaHE M MPaBHU MOCIEIUIM ca OwiM OOEKT Ha HU3CIe[BaHe
€IMHCTBEHO B O0ILIMTE KypCOBE IO THPrOBCKO MPABO U U3BECTEH OOl HAyYHU CTATUU IO TEMATa,
KOUTO Cca U3/Ja/IeHU B IEpUOANYHUTE U3JaHusl. AHAIM3BT 00aue € TBhp/Ie 0011l U HE 1aBa OTTOBOPH
Ha rojisiMa 4YacT TEOPETUYHUTE U IPAKTUYECKU BBIIPOCH, KOUTO MPABOTO HA HAIyCKaHE MOpaXa.
[Topanu mo-o0mus xapakTep Ha M3CIIEABAHETO HA TE€3M BBIPOCH B HAJTUYHUTE JOKTPUHAIHU
M3TOYHUIIM, TOJIIMA 4acT OT MpPaBHUTE MPOOJIEMH OCTaBaT WM HE HAIIbIHO W3SCHEHH, WIH
pa3pelieHu ¢ MPOTUBOPEUNBU CTAHOBHILIA.

ChIeBpeMEHHO, OT MpUEeMaHeTo Ha ThbProBCKUS 3aKOH JI0 HACTOSIIMSA MOMEHT ChleOHaTa
IIPpaKTUKa € Ch3Jaja 3HAYUTEIHO KOJMYECTBO IPAKTHMUECKH BBIPOCH IO OTHOIIEHHE Ha
CBIIHOCTTA, YIPaXKHIBAHETO W MOCIEAUIMTE HA MPABOTO HA HamyckaHe mo wi. 125, an. 2 T3.

I'omsama gacT ot Te3n BBIIPOCH CBHINO Ca pa3pCUICHU IMPOTHBOPCUYNBO OT ChAWIMIIATA. TYK MOXE



Jla ce JagaT MHOKECTBO IPHUMEPH — KaTo C€ 3aloyHe OT MPOTHBOPEUYMBOTO pa3pelIeHHE Ha
BBIIPOCA OTHOCHO MIPABHOTO JEHCTBUE HA MTPABOTO HA HAITyCKaHEe, IPEMHUHE Ce MPe3 ThIKYBaHETO
Ha CbhJIa OTHOCHO XapakTepa Ha HopMmuTe 1o wi. 125, an. 2 T3 u un. 125, an. 3 T3 u Bb3MOXKHOCTUTE
3a YTOBOPKH B OTKJIOHEHHUE Ha TEXHUTE MPEANUCAHUS U Ce CTUTHE 10 ThIKyBaTeaHo perieHue Ne
1 or 31.05.2023 r. mo T.4. Ne 1 OCTK na BKC, ¢ koero ce gajae pa3penieHrue Ha NpOTUBOPECUHBUS
BBIPOC 3a MpolecyaaHaTa JeruTuMaIus Ha HanmycHanus cbapykHuK oT OO/] o pena Ha wi. 125,
ann. 2 T3 pa ucka 3anuuaBadero My ot TPPHOJIHILI.

ChIiecTBYBaHETO HA HEU3CJICIBAHU BHIIPOCH U MIPOTHBOPEUMBO PA3pPEIICHH MPOOIEMH OT
MpaBHaTa JOKTPUHA, HAPABHO CHC 3HAYUTEIHOTO KOJUYECTBO MPAKTUYECKH BBIIPOCH, MTOPOJACHU
0T chJeOHaTa MpaKkTUKa, 00yCIaBs U3BBPIIBAHETO HA MOAPOOEH U LISIIOCTEH aHaJIN3 Ha MPaBOTO
Ha HaryckaHe. B paMkuTe Ha ToBa U3cieABaHe Ype3 NPUIaraHeTo Ha KOMIUIEKCEH Hay4eH MOX0/
MOXKeE JIa C€ MOThPCHU OTTOBOP HA MOCTABEHUTE BBIIPOCH OT JIOKTpUHATA M MpakTukata. [lo To3m
HAYMH JOCTUTHATHTE pa3pelIeHUs OT HU3CIEABAaHETO Morar ga ObAaT OT Moj3a KaKTo Ha
MPAKTUKYBAIIUTE IOPUCTH, Taka U Ha TE3H, KOUTO C€ 3aHMMaBaT C MPOOJIEeMHUTE Ha MpaBHATa

TeOpus.
§ 2. IlpeaMeT ¥ 321241 HA U3CJIEIBAHETO

ITpenMeTsT Ha AMCEpTALMOHHUA TPYZA € npaBoTo Ha Hamyckane or OO/l — Herosara
CBUIHOCT, YHpaXHsBaHEe W MpaBHU mocienuuy. M3crneaBaHero o0XBalla BCUYKHM OCHOBHH
Ipo0JeMH, CBBP3aHU C TeMaTa. B XpOHOJIOrMYeH pes ce MOCTABIT BBIPOCUTE 33 3apakKIaHETO
(reHe3ucsT), CHIIHOCTTA U MOHSTHUETO 3a MPABOTO HAa HAIyCKaHe, IOCIEeIBaHM OT MpoOIeMHUTe Ha
HErOBOTO YIIPaKHSBAHE, pasriIeJaHu CIOPEN Pa3iIu4YHHU KPUTEPHUH, M 3aBBPIIBALIU C [IPAaBHUTE
MOCJeIUIN, KOUTO Bb3HUKBAT B PE3YJITAT HA YIIPA)KHEHOTO MIPAaBO HA HAIyCKaHe.

Karo coiiectBeH BbIpoc cieisa a 0b/ie OTKPOEH BBIPOCHT 3a MOHATHETO U MpaBHATA
CBILIHOCT Ha IIPABOTO Ha HamyckaHe. Ha Hero e nmocBereHa bpBa I1aBa Ha U3cieaBaHeTo. Upes
BB3IPUETUAT KOMIUIEKCEH MOJAXO0 aHAJIIM3bT Ha MMOHATHETO 3a IPABOTO HAa HAIyCKAaHE 3all04uBa C
HEroBOTO MCTOPHUYECKO PAa3BUTHUE, IPEMHUHABA MPE3 CPAaBHUTEIHOINPABEH aHAINW3 M JOCTUTA J0
CHIIMHCKUS aHAJIM3 Ha TMOHATHUETO 3a MPAaBOTO HAa HAMycKaHe, KbJIETO Ce OuepTaBaT HETOBUS
(hakTUYECKU ChCTaB Ha YIIPa)KHSABAHE U MpaBHA CHIIHOCT. 3a Jja ce TIOCTUTHE [TOCTaBeHaTa 3ajayda
3a IUIOCTEH aHajdu3 Ha TOBa IIOHATHE, ca pas3rielaHd ChIIO M HEroBUTe (QYHKIHMU U

OTTpaHN4YaBaHC OT CXOJHU IIpaBa, YPCACHU OT 6T>J'Il“apCI(OTO ImpasBo.



JIpyr ChIIECTBEH BBIIPOC, KOMTO ciieABa Ja Obje MOCOYEH, € U3BBPIIBAHETO HA ISUIOCTEH
aHaJIM3 Ha IMPAaBHHUTE MOCIEAMIM HAa YINPaKHEHOTO IPaBO HA HAIyCKaHE. 3a IbPBH IIBT
MOCJIEAULIUTE OT IpeKpaTsaBaHe Ha wieHCcTBOTO B OO/] ca pasrienanu u3nsuio npe3 nmpusMaTa Ha
BB3HUKBAHETO UM B pe3yJITaT Ha YNPAXHEHO IPABO HA HalycKaHe. TyK aHaJIM3BT 3al104Ba ChC
cUCTeMaTU3MpaHe Ha IOCIEIULUTE KaTo ChBKYIHOCT ChOOpPA3HO pa3iIMYHU KPUTEpUU U Ce
pa3BHBa B Pa3IJIeKJAHETO HA BCAKA €/IHA MTOCIEAUIA IIOOTAEIHO, KbIETO € HAIIPABEH OIUT J1a ce
Jlazic OTTOBOP Ha BBIIPOCUTE, KOUTO CHOTBETHATA IIOCIIEIULIA € TIOPOANIIA y IIPAaBHATA JOKTPUHA U
cbleOHaTa npakTuka. Kato yact oT aHaiu3a ce pasriek/Ja U BbIIPOCHT 3a PAaBHUS XapakTep Ha
HopMara no wi. 125, an. 3 T3 u Bb3MOXKHOCTUTE 3a YrOBOPKH B OTKJIOHEHHWE HAa HEUHUTE
IIPEANNCAHUSA — BBIIPOC, KOMTO HE € HAITBIHO U35CHEH KAKTO OT IpaBHATa JIOKTPHUHA, TaKa U OT
cblieOHaTa NpakTuka. B pamkuTe Ha IucepTallMOHHMS TPYJ CE apryMEHTHpPa Bb3MOXHOCTTA 32
paspelaBaHe 10 3aKOHOJATENEH T Ha MPOOJIEMHUTE, KOUTO TO3U BBIIPOC MOPAXKIA.

B pamkure Ha u3CIEABAaHETO HE € HANpPaBEH LSAJOCTEH aHAJIW3 Ha IOHATUETO 3a
npysxectBeH 151 B OO/], 10K0IKOTO TOBa € Hellenecho0pa3Ho ¢ orje]l IpeaMeTa Ha n3cie/[BaHe.
Bbnpeku ToBa TO3M BBIIPOC € 3aCETHAT YaCTUYHO MTOPAJH HETOBOTO 3HAYCHME 32 U3ACHSIBAHE HA
IIpaBHaTa ChIIHOCT U XapaKTep Ha MpaBoTo Ha HamyckaHe oT OO/L.

OcHoBHaTa 3a71aya Ha JUCEPTALlMOHHMS TPy € Ja ObJe W3BBPILEH LSJIOCTEH aHaJIU3 Ha
IIPaBOTO Ha HaIlyCKaHEe — HEroBaTa IPaBHA CHLIHOCT, YIPAXKHABAHE U IMOCIEIULM. 3a LEJITa B
PaMKHUTE Ha U3CJIEABAHETO €A IIOCTABEHHU CJIEAHUTE TOIIBIHUTEIIHA 3a/1a4N:

1. IlpocnensBane Ha 3apak/laHETO Ha MPABOTO HA HAIyCKaHE B UCTOPUUYECKU IUIaH Ype3
aHAJIM3UPaHETO Ha MpaBHaTa ypeada Ha MpaBa 3a €IHOCTPAHHO IpPEKpaTsBaHE Ha YJICHCTBO B
TBPrOBCKO JIPY’KECTBO U KOOINEpalys NPeau IPUEMAHETO Ha AeHCTBAIMS T hbproBCKU 3aKOH.

2. V3BBpIIBaHETO HA MMPOK CPABHUTEIHONPABEH aHAJIM3 HA MPABOTO Ha HAIyCKaHE B
3aKOHOJIATEJICTBAaTa HA YyKIHM NPAaBHU CUCTEMH, cpel KouTo I'epmanums, Asctpus, PpaHuus,
Wranus, lseiinapus, Pycus, Typuus, Benukoopuranus u CAlL, a cblio Taka ¥ B U3TOYHULIUTE
Ha IIpaBOTO Ha EBponenckus cbro3.

3. OuepraBaHe Ha CHITHOCTTA W (AKTHUUECKUSI CHCTAB Ha TPABOTO HA HAIyCKaHe, B
paMKHTE Ha KOETO Jla Ce€ U3JI0KAT Pa3IMYHUTE CTAHOBMILA B JJOKTPHUHATA U ChJeOHATa MPAKTHKA,
KaToO apryMEHTHUPA MO3ULUATA, KOATO € Bb3IpUETa B TUCEPTALIUOHHUS TPY .

4. ledbunupane Ha GyHKIMUTE HA IPABOTO HA HAITyCKAaHE KaTO CYOEKTUBHO MOTECTaTUBHO

IIpaBo B 10J13a Ha chApYKHUK B OO /];



5. AHanmu3upaHe Ha XapakTepa Ha Hopmarta mo wi. 125, an. 2 T3 u BB3MOXKHOCTTa 3a
CKJIIOYBAHE HA YrOBOPKM B OTKJIOHEHHWE HAa HEWHHUTE NPEIIUCAHHS C IIeJ U3BEXKIAHETO Ha
KpUTEpHiA, 00yCIaBAII HEICHCTBUTEIIHOCT HA OTICITHUTE YTOBOPKH,

6. LlsocTHO ¥ MOAPOOHO OTTpaHMYABaHE HA MIPABOTO HA HAIYCKaHE OT CXOJHU IpaBa 3a
€IHOCTPAHHO IPEKpaTsABaHE HA WICHCTBEHO WIIH YIIPABUTEICKO OTHOIICHHE ITO ThproBCKUS 3aKOH
W APYTH 3aKOHHU CHIVIACHO JICWCTBAIIOTO OBJITapCcKo MPaBo.

7. TlocraBsiHe Ha TPOOJIEMUTE U AaHATM3UPAHE HA OCOOEHOCTUTE, KOUTO CE MOPAKIAT MPU
yOpaxHsIBaHE HA IMPABOTO HAa HAIMyCKaHE OT PAa3IMYHU TPaBHU CyOeKTH C IeNl Ja ce Aane
paspeleHre Ha OTACTHUTE TEOPETUYHH HITH MPAKTUYSCKU BBIIPOCH, KOUTO CE TTOPaXKIaT.

8. 3anpnboueHo u moaApoOHO U3CIIEIBAHE HA CIICUATHUTE XUIIOTE3U Ha YIIPaXKHIBAHE Ha
MIPaBOTO Ha HAITyCKaHE, B TOBA YHCJIO YIPaKHSIBaHE Ha IMPABOTO HA HAITyCKaHE Camo 3a 4acT OT
MIPUTEKABAHUS OT CHAPYKHUKA JIPYKECTBEH M1, B CIIydail Ha HEM3ITBJIHEHUE HA 3aIbJDKEHUE TI0
YJICHCTBEHOTO MPABOOTHOIICHHE, MPH 3alIOPUPAH WUJIHM 3aJ0XKEH JIPYKECTBEH [ISUI, B PAMKHUTE Ha
MIPOU3BOJICTBO 0 HECHCTOATETHOCT MJIM JIMKBUIAIMS W 4pe3 BPbhUBAHE HA MPEAM3BECTHETO 3a
HaIlyCKaHe ,,caM Ha cebe cu‘.

9. lsanocTeH aHamW3 Ha TOCICAUIIATE OT OTIPABEHOTO MPEIU3BECTHE 3a HAITyCKAaHE U
BB3MOKHUTE JICUCTBUS MPE]] HAITYCKAIIHS ChIIPYKHUK U JPY>KECTBOTO, B PAMKHTE Ha KOWTO J1a Ce
M3CclIe/Ba KaKTO MPOOJEeMbT 3a OTTEIJIAHE HA IMPEIU3BECTUETO, TaKa U CPEACTBATA 3a 3alllUTa Ha
HaIyCKaIHs ChAPYKHUK CPEILy IPYKECTBOTO M TPETHUTE JIHIIA.

10. CucremaTu3npaHe Ha MPABHUTE MTOCIIEANIIN, Bh3HUKBAIIN BCIICJCTBUE HA BAHTHO
yIpaXHEHOTO MPABO HA HAITyCKaHe ChoOpa3HO Pa3IUYHU KPUTEPUU.

11. [TonpoOen ananu3 Ha BCSKa €lIHA OT MPAaBHUTE MOCIEAWIIM HA TMPABOTO Ha
HaIyCKaHe IMOOT/ACIHO, B paMKHTE Ha KOWTO Ja Ce Jaje pa3pelicHHe Ha IMPOTHBOPCUMBHTE
MIPAKTUIECKH U TEOPETUIHU BHIIPOCH.

12. 3anbpa004eHo U3cleBaHe Ha Pa3IMYHUTE BH3MOXKHOCTH Tpel O0IIOTO ChOpaHue
Ha cpapyxkuuiute B OO/] mpu B3eMaHe Ha pelieHre OTHOCHO cha0aTa Ha OCBOOOJEHUS ST B
KaIluTaja BCISACTBHIE Ha BAIMIHO YITPAXKHEHOTO MPAaBO HA HAITyCKaHE.

13. [TonpoOHO M3ceBaHe HA BBIPOCUTE OTHOCHO BH3HMKBAHETO W M3ILIAIAHETO Ha
B3EMaHETO 32 PABHOCTOMHOCTTA HA JPYKECTBEHHUSI [T HA HAMMyCHANIUS CHAPYKHHUK CHIIIACHO YJI.

125, an. 3 T3.



14. N3cnensane Ha BbIpOCA 32 MpaBHUS XapakTep Ha HopMara 1o wi. 125, an. 3 T3 u
po0JieMUTe Ha YTOBOPKUTE B OTKJIOHEHHE Ha MPEINUCaHUATa 1 C Led Jja ce U3BeAe KPUTEPHUId,
BB3 OCHOBA Ha KOWTO OMpPEIeIICHN YTOBOPKH Ja ObJaT KBATU(UIIMPAHH KAaTO HEACHCTBUTEITHH.

15. Pasrnexxnane Ha BBIPOCUTE Ha 3aJIMYaBaHETO HA HAIyCHAIMS CBHAPYKHUK OT
TPPHOJIHL] kaTo mocneauiia OT HaIyCKaHETO U MPEAOCTaBSIHE HA Bb3MOMKHOCT 32 Pa3peiieHueTo
Ha Te€3U BBIPOCH 110 3aKOHOJIATEJICH Pe/l.

16. W3roTesine Ha oTHOCHMHU Tipeaioxenus de lege ferenda Bb3 ocHoBa Ha U3BOAMTE U

KOHCTATalUUTEC, HAIIPABCHU B PE3YJITAT HA HAYYHOTO HU3CJICABAHC.
§ 3. lles1 1 MeTOAM HA U3CJIEABAHETO

LlenTa Ha M3CIIEABAHETO € /1a Ce U3BBPIIN BCCOOXBATEH aHAJIHM3 Ha MPABOTO HA HAITyCKaHE
ot OO/] cbriacHo uwi. 125, an. 2 T3 — HeroBusi reHe3uc, NepuHuLUsA, QYHKIUU U CXOJCTBA C APYTU
IpaBa B JCWCTBAIIOTO OBJITAPCKO MPABO, KAKTO U U3CJIeIBaHE HA 0COOCHOCTUTE, BH3HUKBAIIIN BHB
BpB3Ka C YIPAKHSIBAHETO HA TOBA MPABO, & CHIIO U MPABHUTE MOCIECIUIN, KOUTO IPOU3THYAT B
pe3ynTaT Ha yHpakHsSBaHE Ha MMPaBOTO. B paMKkuTe Ha M3CieIBaHETO ce LenH Ja ObJe TaieHo
paspelieHre Ha HEU3sICHEHUTE W MPOTHBOPEYMBHU BBIIPOCH B IMIpaBHATA JOKTPUHA U ChIeOHATa
MPaKTHKA.

OCHOBHUTE HAyYHU METO/IM, KOUTO ca U3IOJI3BAHMU 3a TIOCTUTAHETO HA OUYepTaHaTa el Ha
TUCEPTALlMOHHUS TPy, Ca HUCTOPUYECKHSAT, CPABHUTEIHONPABHUAT U IPaBHO-AOTMAaTHUHUSAT
METO/I.

[Tpu u3no3BaHEeTO HA HCTOPUYECKUS METO € HalIPAaBEHO MPOCIIE/IIBaHE Ha 3apakAaHETOo
Ha MPaBOTO Ha HallycKaHe B ObJrapckara MpaBHa CUCTEMa OT MOMEHTA Ha Bb3CTAHOBSIBAHETO HA
Opjarapckara abp’kaBa /10 M3pUYHATa MpaBHa ypenda B JeiicrBamms ThproBcku 3akoH. Upes
MpHUJIaraHeTo Ha TO3U METOJI CE JaBa OTTOBOP Ha BBIIPOCA OT KOl MOMEHT € Bb3HHKHAJIa IpaBHATA
ypenba Ha TMPaBOTO HAa HAIyCKaHE M MOXE JIM HEWHUSAT TeHe3WcC Ja Oblie MOTHPCEH B JPYTH
HOPMAaTHBHHU aKTOBE, KOUTO MOHACTOSAIIEM HeE ca JIeHCTBAIIH.

ITocpencTBOM HM3MOI3BAaHETO HA CPABHUTEIHONpPABHHUS METOJ € HalpaBeH aHalu3 Ha
MpaBHATa ypeada Ha 9yKJIeCTPaHHU AbP)KaBH, YpexKaalia HACHTUIHH WIH aHAIOTUYHHU TTpaBa 3a
€IHOCTPAHHO TPEKpaTsBaHe Ha WICHCTBO B JAPYKECTBOTO B OTpaHUYEHA OTTOBOPHOCT OT CTpaHa

Ha CbAPYKHUK. IIo TO3u Ha4uH ca O4YCpTaHU CBOTBCTHUTC CXOACTBA U PA3JIUKU, 4 TaM, KbJCTO €



CMETHATO 3a yI00HO, € HAlpaBeHO MPEUIOKEHUE 32 YChBBPIICHCTBAHE HAa ObJrapckara rnpaBHa
ypenba upe3 3aMMCTBaHE HA WU U MPaBHJIA OT YYXKACCTPAHHUTE MTPABHU CHCTEMH.

B AUCCPTAIUOHHUA TPY A € IIUPOKO U3IMOJI3BAH U IIPABHO-AOTMATUYHUAT MCTO/] HA HAYYHO
u3cieiBaHe. Ypes HeroBoTo MPUIIOKEHUE Ca IOCTABEHHU M aHAJIM3UPAHU PA3IMYHUTE CTAHOBHIIA
B [IpaBHATA JIOKTPHUHA U ChJICOHATA IIPAKTUKA OTHOCHO MPOOJIEMHUTE, TIPEJAMET Ha IUCEPTAIIHOHHHSI
TpyA. [lo To3u HaYMH Ype3 HAyYHO-JIOTMATHUYCH aHAIM3 HA TE3W CTAHOBHWINA CE NPaBU OIUT 3a
JlaBaHe Ha pa3pelICHHE Ha MOCTaBEHUTE BBIIPOCH OTHOCHO THIKYBAHETO M IPHIJIAraHETO Ha
HOPMMUTC, YpCiKaallu IIPaBOTO HAa HAITYCKAHC U HCTOBUTC IIPaBHU IMOCJICAUIIN.

He Ha mocnemHo MsCTO, B AMCEpTalUsaTa C€ M3I0J3Ba CHIIO0 U OOIIOTPUIOKUMHUTE

JIOTUYCCKU MCTOOH, CPE KOUTO JIOTUYCCKAa MHAYKIUSA, ACAYKIHA, aHAJIN3, CHHTC3 U CPABHCHUC.
§ 4. O6em u CTPYKTYpa HA U3CJIEIBAHETO

JlvcepTaloHHUAT TPy € ¢ 00eM ot 06110 270 crpanunu (Times New Roman, 12, 1.5), ot
KOHUTO OCHOBHHUSAT TEKCT BKJIOUBa 247 ctpanuiy. HanpaBenu ca 480 OeleXKH MO JTUHUS, KAaTO
ca uTHpaHu oo1o 126 TOKTpUHATHU U3TOYHUIM, OT KouTo 117 Obarapcku u 9 dykIecTpaHHU.
Hucepranmsita € pasjeicHa Ha TpPU TJIaBH, MPEAXOXKIAAHH OT YBOJ M 3aBBPIIBAIIM ChC
3akmoueHue. KbMm nucepramusita ca TPWIOKEHU ChAbpPKAHUE, CIUCHIM Ha HW3MOJI3BAHUTE
CBKpaIlleHUs] U JOKTPUHAIHU HU3TOYHUIIM, KAKTO ¥ 0000IIeHne Ha HAPAaBEHUTE B U3II0KEHUETO
npemnoxenus de lege ferenda.

OO0ekT Ha u3CclieIBaHEe B IIbpPBa rjaBa Ha JUCEPTAIMOHHUS TPYJ € MPaBOTO 1o 4wi. 125, a.
2 T3, pa3rienaHo B HeErorara CTaTHKa. Tam € MSCTOTO, KBJAECTO CE€ aHAIM3Upa BBIPOCHT 3a
MOHSATUETO W MpaBHATa CHIIHOCT Ha mpaBoto mo ui. 125, an. 2 T3. Tosa craBa upe3
pasriiexkAaHeTO Ha BBIPOCUTE 32 UCTOPUYECKOTO PA3BUTHE HA TOBA MPABO U MOJOOHUTE HEMY
npaBa B bearapus, a chiio U 0COOCHOCTUTE MY B CpaBHUTEIHOIPABEH acnekT. Pasrienanu ca
KaKTO UCTOPUYECKOTO pPa3BUTHE HA MHCTUTYTA OT BH3CTAHOBABAHETO Ha OBJITapcKara JbpKaBa J0
MpHeMaHeTo Ha JeicTBamus T3, Taka U MpaBHaTa ypeada Ha UACHTUYHU WM aHAIOTMYHU TpaBa
CBIJIACHO MIPaBHUTE CUCTEMU Ha AbPKABU OT KOHTUHEHTAIHUS U aHTJIOCAKCOHCKHUS MPABEH KPbI
— I'epmanust, Asctpusi, ®Opannus, Uranus, Iseitnapus, Pycus, Typuus, Benukobputanus u
CAILl. OcHOBHHSAT (hOKYyC € MOCTaBeH BbPXY CHUIHOCTTA Ha MpaBoTO Mo wi. 125, an. 2 T3 upes
MIOCOYBAHE Ha PA3JIMUYHUTE MHEHHUS B JOKTPUHATA M aHAIM3 Ha apryMEHTHUTE 3a WU IPOTHUB

TAXHATa HPABUIIHOCT. Pasrnenan € u (baKTI/I‘-ICCKI/ISIT CbCTAaB Ha IMPaBOTO C OIJICH Hall-IIBIIHO
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ouepTaBaHe Ha HEroBaTa IPaBHA CBIIHOCT, KaTo, pa3dupa ce, ce OTeNIN U HYy’)KHOTO BHUMaHHE Ha
HEroBoTO 3HadeHue U pyHkuuu. Hakpas, ¢ 1en Hail-bJIHO ouepTaBaHe Ha MOHATHETO 3a IPABOTO
no wi. 125, an. 2 T3, e HanpaBeH aHAIN3 Ha HETOBUTE OCOOCHOCTH Ype3 OTIPAaHUYAaBAHETO MY OT
CXOJIHU TIpaBa ChITIACHO JICHCTBAIIOTO PABO.

Bropa riiaBa pasriexia npaBoTO Ha HallyCKaHe B HEroBaTa JMHAMUKA, W3pa3siBallia ce B
YIpPaXXHABAHETO Ha TOBa MpaBo. Ilpeau CHIMHCKUS aHAIM3 HA YNPaKHABAHETO HA MIPABOTO Ha
HAIyCKaHe U OTJAETHUTE XHUIIOTE3H Ha yNpakKHsABaHE, B IJIaBa BTOpA Hal-HANpeE/ ca U3CIEBaHH
crocobute 3a mpupobOuBaHe Ha ydactue B OOJ] m 0COOCHOCTUTE HA PA3TUYHHUTE BHUIOBE
chapykHULM. OT Ta3u OTIIpaBHA TOYKA, aHAJIU3BT C€ PAa3rphllla B U3CIEIBaHE HA BBIIPOCUTE HA
yIpaXHsBaHE Ha MPABOTO Ha HAIlyCKaHE CIOpe] OCOOCHOCTHTE Ha pa3jIMyHUTE CyOeKTH,
HOCHTEIIM Ha TOBa MpaBo. Karo cienmaml eram OT HM3CIEABAHETO ca pasriiefaHd CHEIMaTHU
XUIOTE3W Ha YHpaXKHsABaHE Ha MpaBoTo mo 4i. 125, am. 2 T3, kouro MMar 3HAYUTEITHO
[IPaKTUYECKO 3HaueHue. Pasriieqanu ca chlo U MOCIEAUIUTE Ha OTIPABEHOTO NPEaU3BECTHE 32
HalyCKaHe M BB3MOXKHUTE AEUCTBHUS mpea Hamyckauus cpapykHUK M OOJ] mo Bpeme Ha
M3TUYaHEe Ha CPOKa Ha MPEIU3BECTHETO, KaTo Ce 3aBbPIIU C aHAJIM3 Ha CIOCOOMTE 3a 3alluTa B
10J13a Ha HAIYCKAIIHs ChIIPYKHHUK.

B rnaBa Tpera uscnenBaHeTo ce Gpokycupa BbpXYy HNPAaBHUTE MOCIEIUIN, KOUTO MPABOTO
Ha HallyCKaHe Mopax/ja. AHaJIU3bT Ha IOCIEAULUTE 3alI04YBa C OIIUT 3a TAXHOTO CHCTEMaTU3HpaHe
B3 OCHOBA Ha pa3iu4yHu KpuTepuu. Cliea CHCTEeMaTH3UPAaHETO Ha MOCIEANIIUTE CE€ MPUCTHIIBA
KbM TSAXHOTO HMHIMBHIYaTHO H3CleABaHE. TyK BB3MPUETHAT TOJXOJA € XPOHOJOTHYEH, KaTo
MOCTEeIUIUTE OT YIPaKHEHOTO MPaBO HA HAITyCKaHE ca M3CJEBAaHU B TAXHOTO MPOSIBICHHUE IO
XPOHOJIOTUYEH peJl, KaTo ce 3all0YHe OT MOMEHTa Ha IpekpaTtsBaHe Ha wieHcTBoTo B OO/ 1 ce
JOCTHTHE 10 W3IUIAIAHETO Ha Jefla Ha HAIyCHAUS CBHAPYKHUK M 3aJMYaBaHETO My OT
TPPIOJIHLI. Karo ywacT oT aHanu3a € M3CJENBaH CHIIO0 U BBIPOCHT 3a MPaBHUSA XapaKTep Ha
HopMara 1o wi. 125, an. 3 T3 u Bb3MOXKHOCT 3a yroBapsiHE Ha HEIIO pa3jIMyHO OT HEUHUTE
NpencaHus, BKIIOYMTEIHO YroBapsHETO Ha IMa3apHa, a He OajaHcoBa CTOWHOCT, Ha
JPY>KECTBEHHUS 511, KOWTO TIOUIeKH Ha M3IUIANIaHE Ha HAITyCHAINS ChAPYKHUK. Tam, KbJIETO €
CMETHATO 3a BB3MOXKHO M HEOOXOJMMO, Ca HAlpaBeHU CHOTBETHUTE mpeaioxeHus de lege
ferenda, upes kouTo ce 11eM YCHBBPUICHCTBAaHE HA ypendara 1 MpeoI0JIsiBaHe Ha IIPOTHBOPEYHSATA

B TCOpUATA U MPAKTUKATA OTHOCHO MOCJICAUINUTC HAa YIIPAXKHCHOTO IPABO HAa HAITYCKAHEC.
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I11. KpaTko n3jioxkeHue HA ChABPKAHMETO HA TMCEPTANUATA

§ 1. YBoa

yBO[['bT Ha aucepTranudaTa IoCTaBAa aKTYaJIHOCTTA Ha BBIIPOCUTEC HA IMTPABOTO HA HAITYCKAHE
or OO/l u oOycnaBsi HEOOXOIUMOCTTA OT TAXHOTO 3aIbJIOOYEHO H3cieaBaHe. Ompenensir ce
CpelcTBara, Ype3 KOMTO aHAJIHM3bT IIe ObJe OCHIICCTBEH M CE OTIPAHUYABAT BBIIPOCHTE, KOUTO
HsIMa J1a ObJIAT 3aCErHATH B U3NI0XKeHUEeTo. [IpaBu ce KpaThK Mperie]] Ha ChIbPKAHUETO Ha BCsKa
rjaBa OT JAMCEPTALMOHHUS TPy, KOWTO Clie]l He3HAYUTEIHH KOPEKIMH € MOMECTEeH ChIIO U B

paznen |, map. 4 Ha HacTosius aBTopedepar.
§ 2. 'naBa nbpBa

I'naBa nmepBa e o3arnaBeHa ,,/lonamue u npasHa cvWHOCM HA NPABOMO HA HANYCKAHE Om
0OO0/[“. T4 npencrapisBa IUIOCTEH aHAJIU3 HA MOHATUETO, CHIIHOCTTA U XAPAKTEPUCTUKUTE Ha
npaBoTo 1o ui. 125, an. 2 T3.

I'maBa mppBa 3amoyBa ¢ TEPMUHOJIOTMYHH OEJICKKH, B KOUTO CE OYepTaBa MPEIMETHT Ha
u3cieBaHe Ha AucepTalMoHHuUs Tpy . HanpaBeHo € TepMHUHOJOTHYHO YTOUHEHHE 3a11l0 TEPMUHA
,[IpaBO Ha HamycKaHe* e Hal-moAXo/ 1l 1a Ob/e U3MOI3BaH MO0 OTHOLIEHWE Ha MPaBOTO MO YJI.
125, an. 2 T3. Pasrnenanu ca pas3iMYHUTE CTAHOBUINA OTHOCHO MOHSTHETO 3a YJIEHCTBO,
YJIEHCTBEHO NIPABOOTHOILIEHHE U ApykecTBeH 11 B OO/], kato e mocouyeHo, ye B AUCepTaLUsITa
MOHATHUSATA 3 YICHCTBO U WIEHCTBEHO IPAaBOOTHOIICHHUE 111€ ObJaT pa3riielaHu KaTo CHHOHUMU,
a 1110 ce Kacae 3a MOHATUETO 3a APY’KECTBEH JsUI, TO TOBA ITOHATHE ILIE€ CE Pa3IJIeXk/1a B HETOBOTO
HIMPOKO 3HAYEHUE, T.€. APYKECTBEHUS s pasrilelaH KaTo WieHCcTBOo, yuyactue B OO/I.

Cnen HanmpaBeHUTE TEPMHUHOJIOTHYHN YTOYHEHUS IJ1aBa MMbpBa HA IUCEPTALMOHHUS TPYL
IIPOJBJIKABA C U3BBPILBAHETO Ha MIPETJIE] HA UCTOPUYECKOTO PA3BUTHE HA IIPABOTO HA HAITyCKAHE
or OO/] B bbarapus. Ilo To3um HauuH ce menu jna ObAe HPOCIEAEHO KAaK ce € pa3BUBaia
Obarapckara npaBHa CHCTEMa M Ha KOM eTall OT MCTOPUYECKOTO M Pa3BUTHE CE€ € IMOsSBHIIA
KOHLEMNIUATa 3a MPEeJOoCTaBsHE Ha €JHOCTpaHHA IpaBHA BB3MOXKHOCT 3a IMpeKpaTsIBaHE Ha
YJIEHCTBO B ThPTOBCKO JIPYKECTBO, 32 JIa Ce JJOCTUTHE JI0 JAeHcTBallaTa IpaBHa ypei0a Ha paBoTo
mo wi. 125, an. 2 T3. AHanu3bpT € cucTeMaTU3MpaH Ha JIBa MEpUOJa HAa U3CIENBAHE — II'BbPBU

nepuo/I, 00XBalam] BpeMeTo OT Bb3CTAaHOBSIBAHETO Ha ObJTapcKaTa JbpKaBHOCT Ha 3 mapT 1878
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T. 10 OTMsIHA Ha ThPTOBCKOTO MpaBo B bearapus ¢ Ykaz ot 28 centemBpu 1951 r. u BTOpUM nepuo,
KOMTO BKJIIOUBA BpeMeTo OoT 28 cenremBpu 1951 r. 10 Biu3aneTo B cuiia Ha ThproBCKUs 3aKOH Ha
1 ronu 1991 r. Ilo Bpeme Ha bpBHUS U3CIIEBAH UCTOPUUECKH IIEPUOJI € YCTAHOBEHO, Y€ MaKap U
Jla He € ChAbpiKalla U3pUYHA MpaBHA ypeada Ha mpaBoTo Ha HamyckaHe oT OO/l, Obirapckara
IpaBHa CUCTEMa € MO03HaBajia aHaJOTHYHU MpaBa 3a €IHOCTPAHHO MpPEKpaTsABaHE HA YJICHCTBO B
koonepanusi. OcBeH TOBa, ObJrapckara JOKTPUHA OT IOCOYEHHUS MEPUOJ € JOIMycKaja Ja ce
M3BEJIE TI0 THJIKYBATENIeH BT TAKOBA MPABO B 10J13a HAa CHAPYKHUK B CHOMPATEITHO JIPYKECTBO.
1o ce kacae 10 BTOpUSI UCTOPUYECKH IIEPUOJ, KOMTO € pasIiie/laH B AUCEPTALMITA, TO [10 BPEMETO
My HE MOXeE J]a cTaBa JyMa 3a ChIIeCTBYBaHe Ha ypenda Ha mpaBo Ha HamyckaHe oT OO/, Toii
KaTo MO TOBa BpeME& THPrOBCKOTO MPaBO € OWJIO M3ISIO0 CycleHaupaHo. Bbmpeku ToBa, ¢
npueManero Ha Yka3z No 56 3a cromaHckata ACHHOCT B Kpas Ha W3CIEABAHUS TEPHOJ Ce
MPeOCTaBsl M3pUYHA IpaBHA ypenda Ha T.Hap. ,,(pupMu Ha rpakaaHu®, KOUTO IO CHIIECTBO Ca
CXOAHHM C KJIACHYECKUTE THPrOBCKH JApykecTBa. [lo To3u HaumH Mo cuiaTa Ha M3pUYHATA
pasnopenda Ha wi. 61, aim. 3 or Yka3 Ne 56 3a cTromaHckara JEHHOCT JIEHCTBAIIOTO MPAaBO KbM
OH3U MOMEHT € MPEABUINIO YPEXKIAHETO Ha U3PUUHO [IPaBO Ha €JHOCTPAHHO MpEKpaTsBaHe Ha
YJIEHCTBOTO BbB (pUpMa ¢ IIPEeIU3BECTUE OT CTPAHA HA ChIPYKHUKA B Hesl.

[To-HaTaThK B IJIaBa MbpBa C€ MPEMHUHABAa KbM HU3BBPIIBAHETO HA CPABHUTEITHONPABEH
aHanu3. Tyk mpeamer Ha U3Ce/IBaHE ca aHATIOTWUYHHUTE MpaBa 3a HAMyCKaHe Ha CHAPYKHUK B
JPY>KECTBO C OTpaHWYEHA OTTOBOPHOCT CBHIVIACHO MpaBHUTE cUCTeMH Ha ['epmanmus, ABCTpus,
Opannus, Utanus, Hseinapus, Pycus, Typuus, Benukoopuranus u CAILL. Lenta e ga ce gane
paspelieHue Ha BBIPOCA A JPYTH NpPaBHU CHCTEMHM YpeKIaT IpaBa 3a €IHOCTPaHHO
MpeKpaTsBaHe Ha WICHCTBO, 0I00HO Ha Obarapckara rmpaBHa CUCTEMa, M KaKBU Ca 0COOCHOCTHUTE
B IIpaBHaTa ypenda Ha Te3M IpaBa CIPsIMO MPaBOTO Ha HamyckaHe oT Owirapcko OO/, Besko
€HO OT MpaBara B MPABHUTE CUCTEMH Ha TOPEOIMCAHUTE AbP)KABH CE€ aHAJIM3HUpa MOOTAEIHO,
KaTo [0 BpEME Ha aHaJIM3a ca OTTPAHUYEHU MPUIIMKUTE U PA3JIMKUTE C MPaBOTO 1o ui. 125, am. 2
T3.

CeTHe, CpaBHUTETHONPABHUAT aHAJIU3 € JOI'BJIHEH C aHaJM3 Ha aHAJOTMYHU MpaBa Ha
npaBoTo 1o wi. 125, an. 2 T3, KoUTO ce ypexaaT OT M3TOYHUIIUTE HAa TPaBOTO Ha EBponeickus
cbto3. Karo npeaMer Ha u3cneBaHe ca OnpeielieHd MPaBOTO 3a €IHOCTPAHHO MPEKPATIBAHE HA
4yIeHCTBOTO B EBpormelicko obenuHenne Ha ukoHomuvecku unrepecu (EOMU) u eBpormeiicko

koorepatuBHo aApyxectBo (SCE). U Tyk, momo0HO Ha aHaaM3a Ha IpaBaTa Mo 4yKICCTPAHHUTE
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MPaBHU CHCTEMH, € HalPAaBEHO CPAaBHEHUE HA CXOJCTBATa M Pa3JIMKHUTE B ypeadaTa Ha paBata 3a
eaHocTpaHHO npekparsBaHe Ha wieHcTBoTo B EOMU n SCE u npaBoto mo wi. 125, an. 2 T3 3a
€HOCTPaHHO NpeKpaTsiBaHe Ha wieHcTBOTO B OO/L.

Cres1 3aBbPIIBAaHETO HA HCTOPHYECKUS U CPABHUTECITHOIPABHHS aHAJIU3 CE IPUCTHIIBA KbM
CBUIMHCKUS aHalu3 Ha mpaBoTo Ha HamyckaHe oT OOJl. Tyk, Hail-nHampen, ce 3amo4Ba C
M3CJIe/BaHEe Ha CHIIHOCTTA HAa MPABOTO HA HAIyCKaHE, KBJETO Ype3 MPUIAraHeToO Ha MPaBHO-
JOTMaTHYCH IOJXOJ Ca W3JIOKCHH PA3IMYHUTE CTAaHOBHINA 32 CHIIHOCTTA HA IPAaBOTO Ha
HaIlyCKaHe M apryMEHTUTE B TsIXHa mojkpena. HampaBeH € omuT Te3u CTaHOBHUINA jJa ObaaT
cHCTeMaTH3MpaHH Ha TP OCHOBHHU rpymu — (i) TakuBa, ciopen kouto de lege lata He chinecTByBa
paBo Ha Hamyckaxe, (i) TakuBa, CIIOpe KOUTO MPABOTO Ha HAMyCKaHE HE MOXKE Jla Ce CXBalla
KaTo CyOSKTHBHO MPAaBO, & CAMHCTBEHO KaTO MpaBHA BB3MOXKHOCT U (iil) TakuBa, Criopel KOUTO
NpPaBOTO HA HAINyCKaHE MPEICTaBiIsiBa CyOCKTHBHO MOTECTATHBHO MpaBo. B nucepTanoHHUSAT
TPYA € BB3IpPUETAa Te3aTa, Y€ IO CBOSATA CHIIHOCT IPABOTO Ha HAIyCKaHE NPEACTaBIsIBA
CYOCKTHBHO IOTECTATMBHO NPaBO HAa HETOBHS THUTYJISP €IHOCTPAHHO Ja MPEKPaTH CBOETO
YJICHCTBO B JIPY’KECTBO C OrpaHMYEHA OTTOBOPHOCT. B mojkpena Ha Ta3u Te3a ca NMpeCTaBeHU
CHOTBETHHUTE apryMCHTH, KOMTO CE HM3BJIMYAT OT IpaBHATa ypenda M XapaKTePUCTHKHUTE Ha
paBoTo 1Mo wi. 125, ai. 2 T3, kaTo ChIIEBPEMEHHO € HAIIPABEH OIKT 32 000PBAHE HAa APTyMEHTHUTE
Ha 3aCTBIHUIIMTE HA JAPYTUTE TPy CTAHOBHINA OTHOCHO CBHIIIHOCTTA HA MPABOTO Ha HAITyCKaHE
ot OO/I. ITo-HaTaThK, N3CIeABAHETO NMPOIBIKABA C LSJIOCTEH aHAIU3 Ha (PAKTUYECKUSI ChCTAB Ha
yIpaKHsIBaHE Ha MPaBOTO Ha HamyckaHe. TyK OTHOBO 4pe3 MNPHIOKEHHETO Ha MpPaBHO-
JOTMATUYHUAT TOAXO0J] Ca W3JIOKEHU pa3IMYHUTE CTAHOBWMINA B JOKTPUHATAa W ChicOHATA
NpakTHKa. Bb3 OCHOBa Ha TOBa € BB3MPHUETA Te3aTa 3a JIBYCICMEHTHUS (PAKTHUYECKH ChCTaB Ha
yIpakHsIBaHE Ha TNPAaBOTO Ha HaMyCKaHe, KOWTO BKIOYBa (i) IMOJYyYEHO OT JPYKECTBOTO
npeau3BecTre 3a Hamyckade u (ii) M3THUaHETO Ha TMPEABHICHHS B 3aKOHA WM JIPYKECTBCHHUSI
J0roBop cpok. Karo vacT aHanu3a ca pasriieZlaHd U JBaTa eJIEMEHTa Ha ()aKTUYECKHUs ChCTaB Ha
MPaBOTO HA HAITyCKaHE MOOT/EIHO C e [0 TO3M HAYMH J]a C€ HaBJe3e B OLIE MO-ToJIsIMa CTeTIeH
Ha KOHKpeTHKa. BciencTBue Ha ovepTaBaHETO Ha TMpaBHATA CHITHOCT U (PAKTHUSCKH ChCTaB Ha
yIpaKHsIBaHE Ha MPABOTO HA HAIyCKaHE € HApaBeH OMUT 3a HEroBoTo AeduHupane. M3BeneHu
ca JiBe IeUHHUIIMU — TOPOOHA, KOSTO ChAbPKa BCUUKH TMPU3HAIM HA MPABOTO HA HAITyCKaHE U

KpaTKa, KOATO CbAbpiKa CaMO OCHOBHHUTC IIPHU3HAIIU.
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[lo-HaTtaThK H3CIEABAHETO C€ pas3rpblla B aHaiu3 Ha (QYHKIUUTE HA TMPaBOTO Ha
nanyckane oT OO/l. Tyk npaBoTO Ha HalyCKaHe ce pa3rieXkaa KaTo MPosIBICHNUE Ha IPUHIIMIIA 32
aBTOHOMHUS Ha BOJISATA B YaCTHOTO IIpaBo. ChIIEBPEMEHHO, 3aCThIIEHA € Te3aTa, Ye MPaBOTO Ha
HaIlyCKaHe MOJKE Jla CE€ pas3riea ChIIO U KaTO MPOIbIKEHUE Ha KOHCTUTYLIUOHHUTE NPUHIUIH
Ha CcBOOOJHA CTONAHCKAa WHUIMATHBA M cBOOOJa Ha ciapyxkaBaHero. OCBEH TOBa, TyK ce
apryMeHTHpa U MO3UIHUATA, Ye IPAaBOTO Ha HAITyCKaHEe MOXe J1a ce pas3riieia ChIIo KaTo CPeACTBO
3a 6aJaHC Ha MHTEPECUTE HAa HETOBHS TUTYJISAP — HamycKauus cbapyxauk, OO/] u Tpetute nuua.

Crnen ananu3a Ha (YHKIMHUTE Ha MPABOTO Ha HAITyCKaHE € HANPaBEHO H3CJIEe/IBaHE Ha
XapakTepa Ha HopMmaTa 1o wi. 125, an. 2 T3. B pamkuTe Ha aHanu3a ca pasriielaHd MoapoOHO
pa3IMYHUTE CTAaHOBUIIA B MpaBHATa JOKTPUHA U ChAeOHATa MpaKTUKAa OTHOCHO XapakTepa Ha
HOpMara M BbB3MOXKHOCTTA 3a YrOBOPKM B OTKJIOHEHHE OT HEWHUTE MNPEANHCAHUS.
CucremaTu3upaHy ca pas3jIMYHUTE BUAOBE JOIYCTUMH YTOBOPKH, CJIEJl KOETO ca pas3rieiaHu
MooTAeNnHo. B pesynrar Ha aHanu3a € U3BeJeH KpUTEPHil, Bb3 OCHOBA Ha KONTO JjajieHa yrOBOpKa
cieqBa Ja ce KBanuuiupa Kato HeIelCTBUTEIHA.

Karo nocnenna creiika OT aHainu3a Ha MOHATHETO 3a PABOTO HAa HAITyCKaHE U C Led TO Ja
ObJle OYEepPTAHO HAW-TIBJIIHO € HANPaBEHO OTrpaHWYaBaHE Ha MpaBoTo mo wi. 125, an. 2 T3 ot
CXOAHHM HEMy IpaBa MO OBJrapckoTO MpaBo. Tyk upe3 JOrHYecKHsi METOJ Ha CpaBHEHHUE ca
pasrienanu ciaenHute mpasa: (1) mpaBoTo Ha Hamyckade mo wi. 134, an. 2 T3, (ii) mpaBoTo Ha
Hamyckane 1o wi. 263¢ T3, (iii) mpaBoto mo wr. 94 T3, (iv) npaBoto mo wi. 260m, an. 1, 1. 5 T3,
(v) mpaBara mo wi. 141, an. 5 T3 u wn. 233, an. 5, (vi) npaBoto no 4. 68, an. 1, 1. 6 3Axs, (Vii)
npasoto o wi. 12, an. 3 3K, (viii) mpaBoto mo wi. 363, 6. ,,r* 33/ u (iX) mpaBoTo mo wi. 517, a.
3 I'TIK. Karo kpurepuu 3a cpaBHeHHE ca U30paHu ciaeHUTe Mpu3Haiy — (1) ChIIHOCT Ha PaBOTO,
(2) Tutynsp Ha ipaBoTO, (3) (haKTUYECKH ChCTaB Ha yIpakHsBaHe, (4) peln 3a ynpaxkHsBaHe, (5)

IIpaBHU MMOCJICANIHN, KOUTO BL3HUKBAT B PE3YyJITAT HA YIIPAKHABAHC HA IIPAaBOTO.
§ 3. 'naBa BTOpa

I'maBa BTOpa € o3arnaBeHa ,,ynpadicHsasane Ha npaeomo Ha Hanyckawe om OOH“. Ts
BKJIFOYBA ISJIOCTEH AHAJIN3 HAa BBIIPOCUTE HA YIPAXKHABAHETO HA MPaBoToO 1Mo wi. 125, am. 2 T3.

AHanu3bT 3amouBa ¢ JeUHUpPaHE Ha HOCUTENsS Ha MpaBoTo Ha HamyckaHe oT OO/, a
UMEHHO CBAPYXHHMK B JIPYXKECTBO C OTpaHHYeHa OTroBopHOCT. OT Ta3u OTIpaBHA TOYKa,

H3CJICABAHCTO CC pa3rpbliada B aHAJIM3 HAa Pa3JIMYHUTC BUAOBC JIMIA KOUTO MOraT Ia I'IpI/II[O6I/ISIT
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yuactue B OO/], pecn. ma 6b1aT HOCUTENN Ha TpaBoTo Ha Hamyckade ot OO/, Ananu3upanu ca
o0cToliHO 1 criocobuTe 3a npuaodusane Ha yuactue B OO/], Thil KaTo NMpUAO0OMBAHETO HA TAKOBA
ydacTHe € eHa OT MPEIIOCTaBKUTE 32 Bh3HUKBAHETO HA MPABOTO HA HAlyckaHe. B pamkute Ha
TO3W aHAJIM3 Cca Pa3rPaHUYCHH XUIIOTE3UTE HA OPUTHMHEPHO W JICPUBATHBHO IMPHIOOMBAHE Ha
ydacTue B JPYKECTBOTO, KaTO € HalpaBeH HM3BOJ, Y€ 3a Jia c€ YIPaKHU BAJIMIHO MPaBOTO Ha
HamyckaHe, KaueCTBOTO Ha CHAPYKHHUK TpsAOBa Ja Oblie HaJIMIIE IO BpeMe Ha pealu3alusaTa Ha
nenusi JaKTUIEeCKH ChCTaB Ha YIPAKHSIBAHE HA MPABOTO HA HAITyCKaHE.

Karo cnenpamy eranm oT aHanu3a B IjlaBa BTOpa € HANpPaBEHO CHCTEMAaTU3MpaHE Ha
pa3IMYHUTE XUIOTE3W Ha yNpakHsBaHe Ha mpaBoTo Ha HamyckaHe or OO/l. Kato ocHoBen
KpUTEpUii 3a pa3rpaHUYaBaHe Ha PA3IMYHUTE XUIIOTE3U € 3aJ0KEH HOCHUTENISAT Ha MPaBOTO HA
HanmyckaHe. [lo TO3W HA4YMH pA3IMYHUTE XWIIOTE3W HA YIPaKHSIBAHE Ha IPABOTO, PECIL.
CBIIECTBYBAIIUTE OCOOCHOCTH, Ca Pa3riIeJaHH CIOpE] TUTYJSpS Ha MPaBOTO Ha HAIyCKaHe.
Koraro ce kacae 3a ¢u3uuecko nuile ChApYyKHUK, TOTaBa MPaBOTO Ha HayckaHe ce o0yciaBs OT
HaJIMYMETO Ha JIBE MPEINOCTaBKU — €/lHA MOJIOKUTENHA U eHa oTpuuarenHa. [lonoxurenHara
MPEIOCTaBKa Ce U3pa3siBa B TOBA (PU3NYECKOTO JIMILIE /1a € IEECIIOCOOHO, TOKATO OTPHUIIATEIHATA
IIPENIIOCTaBKa CE€ M3pa3siBa B OOCTOATEICTBOTO JIMLETO Jla HE ObJE MOCTAaBEHO IO MbJIHO
3anpenienue. OT Ta3u NO3UIIMS, B AUCEPTAIMATA Ce JOCTUTA JI0 U3BOJIa, Y€ 3aKOHBT HE IPEIBUK /1A
u3puyHa 3abpana 3a ydactue B OQOJ] Ha HEMBIHOJETHO WM IMOCTABEHO IOJ OrPAHUYCHO
3anpenienue pusnyecko ymie. C orjiea Ha TOBA, € U3BEJICHO, Y€ TaKOBa JIMIIE MOXKE 1a ObAe U
TUTYJIAp Ha MpaBoTo Ha HamyckaHe oT OO/l, kaTo ca MOocoYeHU 0COOEHOCTUTE HA YIIpaKHSBaHE
Ha TPaBOTO B Ta3U XUIOTE3A.

[To-ceTHe, aHANMU3BT Ce pa3rpbllla COPSIMO XHUIOTE3aTa Ha YNpakKHSIBaHE HA MPABOTO Ha
HaIlyCKaHe OT CTpaHa Ha IOPUINYECKO Julle. Thi KaTo OBJITApPCKOTO MPABO MO3HABA MHOYKECTBO
Pa3IMYHA IOPUIMYECKH JIUIA, TYK YIPAKHIBAHETO HA MPABOTO OT JAJCHO FOPHINYCCKO JIUIIC ©
HaMpaBeHO MOOTAEITHO, JOKOJIKOTO BCSAKO OTACIHO IOPUINYECKO JIUIEe Pa3KpHBa XapaKTepHHU 3a
HEro MpaBHU 0COOEHOCTH.

Haii-nanpes e ananm3upaHa XWIoTe3aTra Ha yIpakKHSIBaHE Ha MPABOTO Ha HAIyCKaHE B
OO/] ot cTpaHa Ha THPTOBCKO JPYXKECTBO M Koormeparus. Tyk ca pa3rielaHd 0COOCHOCTUTE Ha
BCSKO €IHO OT YPEACHHUTE ThPTOBCKH JPYKECTBA MIPH YIpaXHSIBAHE HA TPABOTO HA HAITyCKAaHE OT
OO/l, xato ce Habnsira KakTo BBPXY BOJEOOpa3yBaHETO Ha CHOTBETHOTO JPY>KECTBO 3a

OCBIIIECTBSIBAHE HA HAITYCKAaHETO 1Mo pena Ha wi. 125, an. 2 T3, Taka 1 Ha caMOTO peaiu3upaHe Ha
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(dakTUyeCcKusi ChCTaB Ha YOpaXKHSBaHE Ha IMpaBOTO Ha HamyckaHe. [lo oTHomieHue Ha
JIpYy’KECTBOTO C OrpaHMYeHa OTIOBOPHOCT C€ 3acThliBa Te3aTa, Y€ OTIPaBIHETO Ha
MPEIU3BECTHETO 32 HAIyCKaHe Clie/iBa JAa ObJe MPEeaX0KIaHO OT pelIeHHE 3a MpeKpaTsBaHe Ha
y4acTHETO, B3€TO OT 0OIIOTO ChOpaHHEe HA CHAPYKHUIIUTE B IPYKECTBOTO ChITacHO Wwi. 137, ai.
1, 1. 6 T3, Makap u JIuIcaTa Ha TaKOBa peUICHHE 10 HaYaJlo Ja He BiMsie BbPXY BaJIMIHOCTTA Ha
yIpa)KHSIBaHE Ha MPaBOTO HA HamyckaHe mo wi. 125, an. 2 T3. ChmusAT U3B0OJI Ce MOJIbpKa U B
XHMIIOTE3aTa, KOraTo ycTaBbT Ha A/l € ompenenun KOMIIETEHTHOCT Ha OOIIOTO chOpaHHe Ha
aKIIMOHEPHUTE JIa PEUIaBaT BHIIPOCUTE OTHOCHO MPUA0OMBAHETO U MPEKPATSIBAHETO HA YUYACTHETO
Ha JIPY>KECTBOTO B APYTU THPrOBCKH JPYKECTBA, a CHIIO U CIPIMO KOOMEPALHMSITA, KbAETO Wil. 15,
an. 4, 1. 7 3K ypexxa u3puyHa KOMIETEHTHOCT Ha 001I0TO chOpaHUe Ha KoolepalusiTa Aa peliansa
BBIIPOCHTE OTHOCHO MPEKpATSIBaHE HA YIaCTHETO HA KOOMEPAIUATA B THPTOBCKO JIPYKECTBO.

Ha cnenBamio mMscto, Ha mopoOEH aHaIHM3 € TIOJI0KEHA M XUITOTe3aTa Ha yIpaKHsIBaHE Ha
MIPaBOTO Ha HAIyCKaHE OT CTpaHa Ha IOPUAMYECKO JIMIIE C HECTOMaHCKa 1iesl. B paMkuTe Ha TO3U
aHaJIM3 € M3CJIeBaH U BHIPOCHT JAJIM U MPH KAKBU YCIOBUS IOPUAUYECKO JIHUIIE C HECTOMAHCKa
1en Moxe Ja b€ cbapyxkuuk B OO/, pecn. TUTYJIsIp Ha MPAaBOTO Ha HamyckaHe. Per argumentum
a fortiori ce BB3mpHemMa Te3ara, 4Ye KOPHIMYECKO JIMIIE C HECTOMAHCKA IeNl MOXe Ja Obje
cbapykHuk B OO/l, kaTo u3BbpIIBa THPTOBCKA JEHHOCT MPH CHOII0AaBaHE HA U3UCKBAHUATA HA
wi. 3, an. 3 — 6 3IOJIHL] onocpenctBano, upe3 yuyactuero cu B OO/l. IIlo ce kacae no
YIpaXHSABAHETO Ha IMPABOTO HA HAIMTyCKaHE OT IOPHIUYECKO JIMIE C HECTONAaHCKa I, TO B
JFcepTanusITa ce Bh3IpreMa Te3aTa, 4e KOraTo ce Kacae 3a CApYy>XeHHe, TeKCTHT Ha wiI. 25, ai. 1
1. 6 3KOJIHL] cnenBa na ce ThIKyBa pa3MIMPUTENHO KAaTO MPUIOKUM KaKTO MO OTHOIIEHUE Ha
MpUI00MBAHETO HA WICHCTBO B OPraHMU3aIHsl, TaKa 1 TI0 OTHOIIIEHHE Ha MPEKPaTsIBAHETO Ha TAKOBA
yienctBo. C oryen Ha ToBa, mogooHO HAa OO/ u koomepanus, U TyK ciie[iBa 1a ObJe Halule
perieHue Ha o0IIOTO ChOpaHue Ha CAPYKEHHUETO 3a IpekpatsBane Ha yyactueto B OO/] mo pena
Ha wi. 125, an. 2 T3. Benpeku ToBa obaue ako mpeausBecTueTo mo wi. 125, an. 2 T3 Obae
OTIpaBeHO, 0e3 mpeau ToBa Ja € OWJIO B3eTO TakoBa peuieHue, wieHcTBoTo B OO/ me Obre
MPEKPATeHO C M3THYAHETO Ha CPOKA Ha MPETU3BECTHETO, HE3aBUCHMO OT JIUTICAaTa Ha PEIICHHUE 1O
1. 25, an. 1, 1. 6 3FOJIHLI.

CerTHe, M3CIIEIBAHETO C€ Pa3MPOCTHPA BhPXY aHAIM3a HAa XUIIOTE3aTa Ha YIPaXKHSIBaHE Ha
MPaBOTO HA HAIyCKaHE OT CTpaHa Ha JbprkaBaTa M OOIIMHATA. AHATU3UPAHU ca PA3THUHUTE

crocobu 3a y4daCTHUEC Ha AbprKaBaTa B JPYKECTBO C OIrpaHNYCHA OTTOBOPHOCT 110 p€aa Ha 3akoHa
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3a MyOJIMYHUTE MpEeAnpusATUs U 3aKOoHA 3a KOHIlecuuTe. B pamMkuTe Ha aHanu3a ca MOCOYEHU
0COOCHOCTHTE Ha YNPAKHSBAHETO HA MPABOTO Ha HAMyCcKaHe OT Jbp)KaBaTa IOCPEACTBOM
KOMIIETEHTHUTE 3a TOBa JbpP>KaBHU OpraHu. Pasriemanu ca CbhlIO0 U KOMIIETEHTHOCTTa MpPHU
BOJIEOOPA3yBaHETO M BOJIEU3SBSIBAHETO JOCEKHO YINPAKHSIBAHETO HA IPABOTO Ha HAIyCKaHE,
KOraTo HeroB THUTYJsp € oOmmuHa. Tyk ce mocTura 10 u3Boja, 4e TpsOBa Ja ce€ MOAXOJ
Ka3yUCTUYHO, TOKOJIKOTO Wi. Sla, an. 4 30C onpenens, 4ye peaa v yCaoBUsITa 3a yIIpakKHsIBaHE Ha
YJICHCTBEHUTE IpaBa Ha OOIIMHATa B THPrOBCKU JAPYXKECTBA C€ Omperens B Hapenda Ha
OOIIMHCKHUSL CHBET, MOpaad KOETO MO Hayajo NpaBWiIaTa Ha Ta3W Hapenda morar aa Obaar
pa3IMyYHHU 32 BCAKa OOIIMHA.

[To-HaTaThK ce pasriexaaT XUIIOTE3UTE Ha yNpa)KHSIBaHE Ha MPABOTO HA HAIyCKaHE OT
II'BJIHOMOIIHUK U IIPU ChIpUTEXkaBaHE Ha apyxkecTBeH Jsi. Lo ce kacae 1o mbpBara mocodeHa
XHUIIOTE3a, TO B IUCEPTALMSTA CE ITPaBU U3BOJ, Y€ 3aKOHBT HE J1aBa JUPEKTEH OTIOBOP, HO TaKbB
MO3Ke /1a ObJIe OTKPUT MPHU THIKYBAaHETO HA OTHOCHMHTE 3aKOHOBH pasnopenou. Bu3npuema ce
KOMIUIEKCEH MOAXO0/I, B KOUTO HAaKpaTKO Ce aHAIM3UPAT OTACITHU XUIOTE3U Ha yIpaKHSIBaHE Ha
IIPaBOTO HA HAITyCKaHE Ype3 I'bJIHOMOIIHUK. B pe3ynTaT Ha ToBa ce JocTura 10 U3B0ja, ue KoraTo
Ce Kacae 3a yIpa)KHsIBaHE Ha [IPaBOTO OT ThPrOBCKO APY>KECTBO, TO YIPAXKHSIBAHETO HA IPABOTO
mo 4. 125, an. 2 T3 oT nNBJIHOMOIIHHUK Ile Obe HambiIHO BanuaHo. Korato o0ade ce kacae 3a
yIpaxXHsIBaHE Ha MPABOTO OT CTpaHa Ha JIPYro IOPUAWYECKO JIMIIE, TO TpsOBa /1a ce chOIoaaBaT
ChOTBETHUTE MPaBHJIA 32 TOBA IOPUANYECKO JIUIIE, TOKOJIKOTO T€ ca CHEIMAIHU CIPSIMO OOIINUTE
npaswia Ha Teproekus 3akoH. [Ipu nunca Ha u3puyHa ypenda Ha Ta3u XUIOTE3a, XUIIOTe3aTa Ha
yIOpaKHSIBAaHE Ha MPaBOTO HA HAIyCKaHE OT CTpaHa Ha JPYro IOPHUAMYECKO JHUIE MO cujaTa Ha
JOOPOBOJIHO TIPEJICTABUTENICTBO ClIe[[BA Ja CEe MPUPABHU Ha XHUIIOTe3aTa Ha yHpaKHSBaHE Ha
MPaBOTO HA HAIyCKaHe OT CTpaHa Ha MBJIHOMOIIHUK Ha CBHIAPYKHUK, KOWTO € TBHPrOBCKO
npyxectBo. Illo ce kacae g0 xumore3aTa Ha yNpakHSABaHE Ha NPABOTO HAa HAIyCKaHE NpU
CBHIIPUTEKABAHE HA IPY>KECTBEH JIsII, TO CE€ Bb3IIPUEMA Te€3aTa, Y€ 3a BAIUJAHOTO YIPAXKHSBAHE HA
MPaBOTO € HeOOXOIMMO CHBMECTHO BOJICH3SBICHUE HA CHIIPUTEKATENNUTE Ha Jena. Ta3u Te3a ce
apryMeHTHpa KaKTO C MU3MCKBAHETO Ha 3aKOHa ChIJIACHO pasmnopendaTta Ha wi. 132 T3, Taka u ¢
mpaBwiaTa Ha (QopMmalHara JIOTHKa, CIOpell KOUTO Ja ce Bb3lpuemMe oOparHaTa Te3a Ou
03HayaBajJO Jia C€ JIONMYyCHE, Y€ CbC CAMOCTOATEIHO U3SIBICHUE €AUH OT ChJPY>KHUIIUTE-
CBIIPUTEXKATETN OU MOTBJI J]a MPEKpPaTH YacT OT ChbBMECTHO IpuTexaBaHeTo wieHCTBO B OO/,

KaKBaTO BJIACT 3aKOHBT HC MMPEAOCTABA.
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Hakpas Ha aHanmn3a Ha ynmpakHsiBaHE Ha MPAaBOTO HA HAITyCKaHE CIIOPE HETOBUSI TUTYIISAP
Cce pasMIekaaT XMIIOTE3UTE Ha YIPaXXKHSIBAaHE HA MTPABOTO OT €IHOJIMYEH COOCTBEHUK Ha KamuTalia
B EOO/l u egHoBpeMEHHO OT CTpaHa Ha HAKOJKO chApyxHuiM B OO/l Ilo orHOomeHue Ha
I'bpBaTa XUIOTE3a IO THIKYBATEICH BT CE U3BEXK/IA, Ue eTHOTUYHUAT COOCTBEHUK Ha KaluTana
B OO/l He e TuUTynsap Ha NMpaBOTO Ha HamyckaHe mo wi. 125, an. 2 T3. OTHOCHO BTOpara
aHaJIM3MpaHa XUIIOTe3a Ce BB3IpHEMa, Y€ MOJ0OHAa XMIOTe3a € TPYIHO OCHIIECTBUMA Ha
MPaKTHUKA, TPEIBUI OCOOCHOCTUTE Ha (PAKTHUYECKUS ChCTaB Ha YIpPaXHSIBaHE Ha MPABOTO Ha
HamyckaHe. Bbhnpexku ToBa, ako T €€ CIy4d M [0 BpEME Ha M3THMYAHETO HA CPOKa Ha
MIPEIN3BECTHETO CHAPYKHUILIUTE HE B3eMaT PellIeHUE 3a IIPeKpaTsIBaHe Ha JIPYKECTBOTO, 1ie Obie
HaJIMIe JpyXecTBO Oe3 YJIEHCTBEH cyOcTpaT, KoeTo o00yciaBs HEICHCTBUTEIHOCT Ha
IpyKecTBOTO chriacHo wi. 70, an. 1, 1. 7 T3.

Cnen aHayiv3a Ha yIpa)kKHABaHETO HA IPABOTO HA HAIyCKaHE CbOOPA3HO HETOBUS TUTYJISP
ca pasrielaHy CIElUATHU XUIOTe3W Ha YIpaKHSBaHE Ha MPaBOTO Ha HamyckaHe. [IbpBaTta ot
TE3H XUIIOTE3U € YIPAKHSIBAHETO Ha MPaBO HA HAIyCKaHE 3a YacT OT APYXKEeCTBeHUs Asul. Tam e
MSICTOTO, KBJIETO c€ 00CHKIa BRIPOCHT naiu chapyxHuk B OO/] Mmoxke 1a nmpuaoOuBa moBeye ot
€UH JIPYXKECTBEH JIsJI, PECH. Jaji TaKbB ChJAPYKHUK MOXKE J1a YIPAXKHU IPaBO HA HAIyCKaHE
camo 3a 4acT OT MPHUTEKaBaHUA OT HEro JAPY>KeCTBEH sul. Bb3npuema ce CTAaHOBUIIETO, Y€ €UH
CHJIPY)KHUK MOXeE Jla TPUTEkKaBa caMo €UH JAPY>KEeCTBEH U1, OPal KOETO YNPaKHIBAHETO Ha
MIPaBOTO Ha HAIyCKaHE €aMoO 3a 4acT OT JPYXKECTBEHMs 51 Ha HAIyCHAJHUs ChIAPYKHHUK €
HEZOIMYCTUMO.

Pasrnenanu ca chlio M XMNOTE3UTE HAa yIOPaXHSIBAHE Ha MPABOTO HA HAIyCKAHE MpPHU
HEU3MI'bJIHEHNE Ha 33/bJDKEHUATA 32 KalMTAJIOBa BHOCKA U 32 ION'BJIHUTENIHA NTapu4yHa BHOCKa. U
IIpU JBETE XUIIOTE3M CE€ JIOCTHUTra J0 M3BOJA, Y€ IMPABOTO HA HAIyCKaHE MOXKE Ja ObJie BaJIHUIHO
YIOPa)KHEHO, HE3aBUCUMO OT OOCTOATEJICTBOTO, Y€ € HAJIMIIE HEU3IIbJIHEHUE Ha 3abJDKEHUETO 3a
KanuTajaoBa WU JOMBIHUTEIHA MTApUYHA BHOCKA. BBIIpeku ToBa o0ave IpyKECTBOTO pas3moiara
C MPaBOTO J1a U3KIIOYU HAITyCKAIIHs ChAPYKHUK MO BpEME Ha pealn3upaHeTo Ha (haKTHUUECKHUs
CbCTaB Ha yNpakHsBaHE HA MTPABOTO HA HAITyCKaHe.

[To-HaTaThK ca pasrieraHd XUIIOTE3UTE 3a YIPaKHABAHETO Ha MPABO HA HAIyCKaHE MPHU
3aropupaH WM 3aJ0KEH JAPYKeCTBeH Jsl. Tyk ce Bb3IpueMa Te3ara, ue HAJIOKEHUST 3arop,
pEcIL. 3aJI0T Ha JAPY>KECTBEH U1 HE Bb3NPEMNATCTBA YIPAKHABAHETO HA MTPABOTO HA HAITyCKAaHE OT

OO/I. Bce mak, B ciy4aii Ha yrpaXHsIBaHE Ha TPaBOTO Ha HAIyCKaHE B XUIIOTE3aTa Ha 3alIOpUpaH
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WM 3aJI0’KEH JPYKECTBEH s 1€ HaMepH NpUJIOKEHUE HOBelaTa Ha wi. 73B, cropel KosTo,
Npeay Aa W3IJIaTH B3€MAHETO Ha ChAPYX)HUKA mo wi. 125, an. 3 T3, apyxkecTBOTO cieaBa aa
YBEOMHU HErOBUs KPEIUTOp, KOMTO, OT CBOS CTpaHa, pasloJiara C €IHOMECEYEH CPOK Ja ce
IIPOTUBOIIOCTABHU Ha IJIalllaHeTo. B ciydail Ha MpOTUBOIIOCTABsIHE IBbJKUMATA CyMa CJe/lBa Ja ce
BHece B OaHKa 3a 00e3eyeHre Ha KPeAUTopa.

[To-ceTHe ce pa3riexgaT XUNOTE3UTE Ha YNPa)KHSIBAHETO Ha MPaBOTO HA HAIyCKaHE B
IIPOM3BOJICTBO MO JMKBUJALMS U HECHCTOSATENHOCT. W MpH BETE XUIOTE3U CE apryMEHTHpa
MO3ULMATA, Y€ YIPAKHABAHETO HA NIPAaBOTO HA HAIyCKaHE € BAJIUIAHO U MOXE Ja JOBEIE /10
npekparaBane Ha ydactueto B OOJl. Hammme ca obaue crnenuduyHu MOCHEAMIIM, KOUTO C€
o0ycrnaBaT OT XapakTepa Ha JBeTe MPOU3BOJCTBA 3a MpeKpaTsiBaHE Ha JpyxecTBoTo. [lo
OTHOIIICHHE Ha JUKBUJALMATA C€ Bb3IIPUEMa T€3aTa, Y€ MaKap U WIEHCTBEHOTO PAaBOOTHOIIEHNE
na ObJie BAJIMIHO TpEeKpaTeHo mo peaa Ha wi. 125, am. 2 T3, To B3eMaHETO Ha HaIyCHAIHS
CHIIPY)KHUK, U3UUCICHO MO pena Ha wi. 125, an. 3 T3, Moxke a ce M3IUIATH €IUHCTBEHO MPU
ycioBusTa Ha Wi 268, ain. 2 T3. Ako Te3u yciioBus He ca HalluLe, TO TOraBa B3€MaHETo Clie/Ba Aa
ObJIe M3IUTATEHO e1Ba MPH pasnpeelsiHe Ha octaTbka oT umyniectBoto Ha OO/I. o ce kacae 1o
IIPOU3BOJICTBOTO 10 HECHCTOSATEIHOCT, TO MPABOTO HA HAIyCKAHE CHIIO MOXeE Jia ObJie BAJIUIHO
yIpa)XHEHO U TOBa Jia JAOBeJe 10 mpekpaTsBaHe Ha wieHcTBoTOo B OO/l. Brpeku ToBa, ako ce
CTHTHE /IO Ta3W XUIIOTEe3a U YUCTaTa CTOMHOCT Ha UMYIIIECTBOTO HA JPYKECTBOTO € MOJIOKUTEIHA
BEJIMYMHA, KOETO oOyciiaBid Bb3HMKBaHE Ha B3eMmaHe mo ui. 125, an. 3 T3 3a HamycHanus
ChJIPY’KHUK, TO TOBa B3€MaHE HE MOXKE Ja ObJie MOraceHo B paMKHUTE HAa HECHCTOSTEIHOCTTA,
JIOKOJIKOTO TIOTIaJia MO OrpaHuYeHusATa Ha 1. 646 u 647 T3. [lopagu ToBa ce Bp3npHueMa Te3aTa,
4ye HAMyCHAIUAT CBHAPYKHUK, Ouaeiiku oOukHOBeH Kpeautop Ha OOJl, me mnomyuun
YAOBJIETBOPSIBAHE HAa B3€MAHETO CH NPU U3BBPILIBAHE Ha pPa3Ipe/ieIeHHETO Ha OCpeOpeHOTOo
MMYILIECTBO HA JPY>KECTBOTO MPH CHOII0IaBaHE HA peJia Ha B3eMaHusTa 1o ui. 722, an. 1 T3.

Hakpas, onncanata A0 TyK 4acT OT IJilaBa BTOpa 3aBbPINBA C aHATU3a HA MPAKTUYECKU
WHTEPECHUS BBIPOC 3a yIpaXKHSIBaHE Ha TMPABOTO Ha HAIMyCKaHE uYpe3 BpbhUBAHE Ha
MPEAN3BECTHETO ,,caM Ha cebe cu’‘. Br3anpuema ce n3BObT, U€ B Ta3W XUIOTE3a YIPAKHIBAHETO
Ha MPaBOTO Ha HAIyCKaHE € BaJWJHO U MOXeE Ja MOpPOJU MpaBHU NocieAund. To3u U3BOI ce
aprymeHTtupa ¢ ¢akrta, 4e ca HaJuIle JIB€ TPABOOTHOIICHHS, B PAMKUTE Ha KOUTO JIUIETO JAeCTBa
— €JTHO WICHCTBEHO MPABOOTHOIICHNE, B PAMKHUTE Ha KOETO CHAPYKHUKBT YIPAXKHSABA MPABOTO CH

Ha HAITyCKaHC M €IHO YIPaABUTCIICKO IMPABOOTHOIICHHE, B PAMKHUTC HAa KOCTO CBHINOTO JIUIEC,
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JNCHCTBAMKM KaTO 3aKOHEH IPEACTAaBUTEN, IIPUEMa M3SBICHUETO 3a HAIyCKaHE OT MMETO Ha
Ipy’KecTBOTO. Bb3npuema ce, ye B citydail Ha Oe3/ieficTBHE M HEYBEJOMsABAaHE Ha JIPYKECTBOTO
YIPaBUTEIAT HOCH OTTOBOPHOCT 110 OOIINSA Pel.

Cnen pasriiexJaHeTo Ha CHEIUAJHUTE XUIIOTE3M Ha YIpPaXKHSBAaHE HAa IPaBOTO Ha
HaIlyCKaHE aHAIU3bT C€ Pasrpblla B U3CICABAHE HA TOCICIULMTE HA OTIIPABEHOTO MIPEIN3BECTHE
3a HAaIlyCKaHEe U Bb3MOKHUTE JEHCTBUS Ha HAITyCKaIllUs ChIPYKHUK U IPY’)KECTBOTO. TyK ce Kacae
3a XMIIOTEe3aTa, MPU KOATO (PAKTUUYECKHT ChCTAaB HA YIPa)KHSIBAHE Ha MMPABOTO Ha HAIyCKaHE €
3alo04yHall /1a C€ OCBIIECTBSIBA, HO BCE OLIE HE € OWJI 3aBbpIIEH, JOKOJIKOTO CPOKBT Ha
IIPEIU3BECTUETO HE € U3TEKBII.

Karo mppBa nocineauuma € pasriefaHa XuIoTe3aTa Ha OTIPAaBEHO IIPEIU3BECTHE.
AHanu3upa ce JIeHCTBUETO Ha OTIPABEHOTO IPEIU3BECTUE CIPSMO  UIEHCTBEHOTO
[IPaBOOTHOLIEHUE U Bb3MOKHOCTHUTE MPEJ HAIlyCHAIMSI ChIPYXKHUK U IpYykKecTBOTO. Bb3nmpuema
CE CTAaHOBHILIE, Y€ € HAJIULIE IPABHO OYAaKBAaHE CIPSAMO HaITyCKaIllUs ChIPYKHHUK YWIEHCTBEHOTO MYy
IIPaBOOTHOLIEHUE J1a ObJe mpekpaTeHo. [lo-HaTaThbK ce pasriex/a XUIoTes3ara 3a OTTeIJIsIHE Ha
npenusBecTueTro. Tyk ce crojaens Mo3uuusTa Ha cbhblAeOHATa NMpaKkTUKa, Y€ OTTEIJIIHETO Ha
MPEIU3BECTHETO € 0 Havayo pomyctuMo. CienBa obade 1a ce chOI0aaBa Jaimu OTIPaBIHETO Ha
IIPEINU3BECTUETO U MOCIIEBALIOTO My OTTEIVISIHE € yNpaXkHsABaT npespaTHo. Ilocousa ce, ye ako
TOBa € Taka, TO TOraBa JpPYXKECTBOTO paslojlara C IpaBHaTa BB3MOXHOCT Jla W3KIIOYHU
HaIycKalllys ChAPYKHUK. Pa3riienanu ca 1 XunoTe3uTe 3a HallyCKaHe ,,[10 B3aUMHO ChIylacue’ u
U3KJIIOUYBaHE Ha chApykHuUka oT OO/l mpean wu3THMuUaHe Ha cpoka Ha mnpeaussectue. llo
OTHOIIIEHHE Ha XMIIOTE3aTa Ha HAIyCKaHEe ,,[I0 B3aUMHO ChbIJIacHME® c€ OTXBBPJA Te3ara 3a
HAJIMYMETO Ha 10100Ha XUIOTE3a, KaTo Ce apryMEHTHUPa MO3UIUATA, Y€ B Ta31 XUIIOTE3a Ce Kacae
3a PyT BUJI IPEKpaTsIiBaHE HA WICHCTBOTO, KOMTO HE € Ha OCHOBaHMe wi. 125, an. 2 T3, a Ha HsIKOE
OT Jpyrutre ocHoBaHusi mo T3, B 3aBUCHMOCT OT KOHKpeTHus ciyyail. Illo ce kacae no
U3KJIIOYBAHETO HA HAMyCKallus CBAPY)KHMK II0 BpEME Ha UW3THUYAaHETO Ha CpOKa Ha
MIpenn3BECTHETO NO . 125, an. 2 T3, To Tyk ce apryMeHTHpa NO3UIMATA, Y€ TOBA € BCSAKOTa
JIOTTYCTHMO, aKO ca HaJIMIe OCHOBAaHUATA 3a ToBa. Hakpas Ha Ta3u 4acT ce pasriexxaaT cpeacTBaTa
3a 3alIMTa Ipej HamycKamus chpyKHUK U cpenry OO/l 1 ocTaHanuTe ChAPYKHUIM IO BpeMe Ha
U3THYaHE HAa CPOKa Ha MPEAU3BECTHETO. TyK c€ apryMEeHTHpa CTAaHOBMILETO, Y€ HAITyCKAIIMST
ChIPY>KHUK OM MOT'BJ Jja OpaHu CBOsI HHTEpeC upe3 uckoBeTe 1o wi. 71 u 74 T3, a cblo u upes

[TaBniOB HCK, KOWTO ce peasiBsBa B xumoTe3ara Ha wi. 135, an. 3 331,

22



§ 4. 'naBa Tpera

I'maBa Tpera e o3armaBena ,,/Ipasuu nocieouyu om npasomo na Hanyckare om OO/, Ts
BKJIIOYBA BCEOOXBATEH aHAJIM3 HA MOCIEIUIMTE OT YNPaKHEHOTO IpaBo Ha HamyckaHe. Criopen
BB3MPUETUS MOJXOJ IOCIECIUIUTE OT YINPaKHEHOTO IIPaBO Ha HAIyCKaHE ca pasriielaHd B
JIOTHYECKa TOCJIE0BAaTEIHOCT U B XpOHOJOrHuYeH pexa. M3cienBaHero uM 3amodBa ¢ 0OOIIO
OIMCaHHWE Ha IOCIEAULUTE U ONUT 33 IPYHHPAHETO UM ChOOPA3HO PA3IUYHU KPUTEPHUH, CPEX
KOUTO TOBa JAJIM T€ MMAT MMYIIECTBEH WJIM HEUMYLIECTBEH XapakTep, Jajd ca CBbP3aHU C
Kanurajga Ha JpPY>KECTBOTO WJIM C WIEHCTBOTO Ha HAIlyCHANUS CHIAPYXKHHK, JalIM MOPAXaar
YaCTHOIIPABHU WJIM NyOJIMYHOIPABHU 3aIbJDKCHUS U T.H.

Cren cucreMaTU3MpaHETO HA MOCIEIUIM aHATU3bT C€ pas3rphllia BbPXY U3CIEIBAHETO HA
BCSAKa ellHa IOocienula MooTAenHo. Tyk ce 3amoyBa C IMPEKpaTsSBAHETO HA UWIEHCTBEHOTO
[IPaBOOTHOLIEHUE KAaTO OCHOBHA MOCIEAMIIA Ha YNPaXHEHOTO MpaBo Ha Hamyckane oT OO/I.
N3cnenBa ce aelicTBUETO HA YNPAXKHEHOTO MIPABO HA HAITYCKaHE U JaIu TO BOAU 1O aBTOMaTUYHO
npekpatsBaHe Ha wieHcTBOTO B OO/l min e HeoOXoIuMO pelleHrne Ha o0IoTO chOpaHHue Ha
ChIPYKHULIUTE OTHOCHO JeJla B KalWTajla Ha HAIyCHAJIUs CBhAPYKHUK, 3a Jla c€ NPEeKpaTu
YIEHCTBOTO IO peaa Ha wi. 125, an. 2 T3. Cnen aHanu3 Ha W3JI0KEHUTE B JUTEpaTypaTa U
chJieOHaTa IPAaKTHKa CTAHOBMILA CE YTBBPIK/1aBa preTaTa T€3a B IJ1aBa IIbpBa 3a JIBYECIIEMEHTHUS
CbCTaB Ha YNpaXHsIBaHE Ha MPAaBOTO Ha HAIyCKaHe, MOpaJu KOETO ce Bb3IpUEMa Te3aTa 3a
aBTOMaTMYHO JEWUCTBUE Ha MPABOTO HA HAllyCKaHe BCJIEJICTBHE Ha pealn3alusATa Ha HErOBHS
JByeJIeMEHTEH (DAKTUUECKH ChCTaB Ha yIPaKHSBaHE.

Karo cnenpama crbhnka B aHaiM3a Ha MOCIEAUIIMTE B IJIaBa TPETa € pas3riiefaHo
3aJJbJDKEHUETO 3a CBUKBaHE Ha 0010 chOpaHue Ha ChApPYKHUIMTE. TyK ce nmpaBu KOHCTaTalMs,
4ye THProOBCKHAT 3aKOH HE YpeX/Ja M3pUYHO 3aIb/DKEHUE 3a ynpaBuTenHus oprad Ha OO/l na
CBUKa 001110 chOpaHUE Ha CHIAPYKHUIUTE BCIEICTBUE HA YIPaXXHEHO MPaBO Ha HAIyCKaHE OT
nazieH cpApyXHUK. [Iprero e pa3penieHueTo, ye mogo00HO 3abIKEHNE MOXKeE J1a Ob/ie U3BEJEHO
[0 THJIKYBaTeJIeH IbT OT OOIIOTO 3aJb/DKEHHE Ha YIPaBUTEINA Jia ToJjara Tprkata Ha Jo0pHs
THProBel] NpU YNpaKHsSBaHE Ha HEroBUTE ymnpaBUTeTHH (QyHKuuu. IIpaBu ce m3BoA, ye ako
YIOPaBUTENAT O€3/1eiicTBa, ChAPYKHUIIMUTE MOTaT J1a C€ Bb3MOI3BAT OT IPABOTO CH Ja CBUKAT 0010
chOpanue mpu ycioBusata Ha wi. 138, an. 2 T3. B 3akiroueHue ce mpasu npeioxkenue de lege

ferenda, B3 ocHOBa Ha K0€TO Ja Obje AOIMbIHEHA pasmopeada Ha wi. 138 T3 ¢ HOBa YeTBHPTA
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aNMHes, CBIVIACHO KOSTO YHPABUTEIAT 1a OBbJE UIBKEH Ja CBHKBAa OO0 CHOpaHHWE Ha
ChIPYKHULIUTE IIPU IIPEKpATSIBAHE HA y4aCTHE HA ChAPY>KHUK B IPY>KECTBOTO ChITIACHO Wi 125,
an. 1l m2T3.

[lo-HartaTbK aHaIM3bBT NpOABIKABA C  pasMIekKJAAHETO Ha IocjaeAulara 3a
HE00XOMMOCTTa OT B3EMaHE Ha peIlIeHUe OTHOCHO JieJla B KallyuTajla Ha HAIlyCHAJIMS ChIAPYKHHUK.
Karo oTnpaBHa To4Ka Ha TO3M aHAJIU3 CE IPAaBU KOHCTATALUATA, Y€ IIOCPEACTBOM aBTOMAaTHYHOTO
JeICTBUE Ha YNPaXHEHOTO IPABO HA HAIyCKaHE CIPSAMO IPEKPATSBAHETO HA UYJIEHCTBEHOTO
MIPaBOOTHOILICHHUE YIIPAKHEHOTO MPaBO UMa IUPEKTHO BIUSHHUE BBPXY WICHCTBEHHS CyOCTpaT Ha
npysxectBoTo. [IpomsiHaTa B wieHCTBEHUS CyOCTpat, OT CBOSI CTpaHa, BOAU JJO HEOOXOAUMOCT OT
B3€MaHe Ha pelleHHE 32 U3MEHEHHE Ha JApyxecTBeHus aorosop Ha OO/l u cbrbara Ha nena B
Kanurajga Ha HalyCHalIMs ChAPYKHUK. KOMIETEHTHHAT OpraH Ja B3€eME TaKOBa pPELICHHUE €
001I0TO chOpaHue Ha CHAPYKHULIUTE. Makap 1 3aKOHBT J]a HE ypek/la U3pUYHA IpaBHA HOpMa 32
BB3MOKHOCTUTE IHpes OOIIOTO chOpaHMEe B Ta3uW XUIOTE3a TE Ca CUCTEMAaTHU3UPaHU B
JMCEPTALlMOHHUS TPY/[l, KaToO BCAKA €Ha OT Te3U Bb3MOXKHOCTHU € pasriefaHa B jaetaitnu. Karo
II'bpBa Bb3MOXKHOCT € pa3rjielaH0 B3EMaHETO Ha pElIeHHE 3a IIOEMaHE Ha JieNla B KalnuTajga Ha
HaIlyCHAJIUS CHIPYXKHHUK OT OcTaHalIUTe chApykHUIM B OO/ mnu Tpero nuue, KOeTo J1a CTaHe
ChIPY>KHHUK B IpYKeCTBOTO. TyK aHAIMU3bT CE pa3rphllla B U3CIIEABAHE HA IOHATUETO 3a I0EMaHe
Ha JIsJ1 B KalluTalla, KaTo ce IPaBU U3BOJ, Ye IIOEMaHETO Ha Jis1 IPE/ICTaBIIsIBA OPUTHHEPEH CIIOCO0
3a npuaoOuBaHe Ha 151 B kanuTana Ha OO/l, npu KOHTO ChAPYKHUKBT MPHUI00MBa ydyacTue B
JPY’KECTBOTO Cpellly U3BbPIIBAHETO HA JsJI0OBA BHOCKA. MMmaiiku mpenBu ToBa, B IUcepTalUsiTa
ce IpaBU U3BOJI, Y€ MOEMAHETO Ha JIeJla Ha HAIlyCHAJINS ChAPYKHUK MTPEICTABIABA €THOBPEMEHHO
HaMaJIsIBaHE U yBeJIMYaBaHE Ha KaluTasla 1o cMUChia Ha wi. 149, an. 1, usp. 2 T3 BB Bp. wiI. 203
T3. B To31 ciyuait ce kacae 3a 00e3cHiIBaHe Ha Jiejia B KaluTajia Ha HallyCHAIIUS ChAPYKHUK, Ype3
KOETO Ce U3BbpIlIBa HamasgBaHe Ha KanuTtana Ha OO/l cbc CTOHHOCTTA Ha Jefla Ha HallyCHaJINs
ChIPY’)KHUK M HAapaBHO C TOBa yBEJIMYaBaHE HAa KaluTalla Ype3 M3/IaBaHETO Ha HOBHU JSUIOBE B
pa3mep, KOIWTO € ChOTBETEH Ha JieJla B KalluTala Ha HalyCHalus chApYyKHUK. Karo anTepHatuBHa
BB3MOXHOCT Ha TOEMAHETO Ha Jieja € pasriejaHa Bb3MOKHOCTTa 32 HaMaJIsIBAHETO Ha KaruTaia
Ha OO/] cbc cTOMHOCTTA Ha JeNIa B KalluTaJla Ha HallyCHAJIAS ChAPYKHUK. B paMkuTe Ha aHanu3a
ca M3CJIeIBAHHU MPEIOCTaBKUTE, MPOLIEAYypaTa U MOCIeIUIUTE 3a HaMaJIsIBaHE Ha KaluTalla B Ta3u
XMIIOTE3a, KaTo Ce JaBa CMETKA 3a TEeXHUTE CHEIU(HUKH, KOUTO ca TMOPOACHU OT YIPAKHEHOTO

IIpaBO Ha HaITyCKaHC. HaKpaﬂ Ha Ta3W YacCT CC€ pasrjicxkaa M pCIICHHUETO 3a MU3MCHCHHUC Ha
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IPY’KECTBEHHUS JOTOBOP, KBJIETO CE aHAIM3UPAT BBIIPOCUTE KON € KOMIETEHTHHT OpraH U KakBO
€ He00XOAMMOTO MHO3UHCTBO.

[To-ceTHe, aHaNM3BT NMPEMUHABA BbPXY M3CIEIBAHE HA 33IBJDKCHHUETO 32 MPOMSHA Ha
¢upmata vHa OO/l BciencTBUE Ha YIPaXHEHOTO NpaBo Ha Hamyckane. IlocouBa ce, ye TakoBa
3aqb/DKeHHne e Hamuue, korato ¢upmara Ha OO/ e chiabpkaga MMETO Ha HalyCKallus
ChIAPYKHUK. AHaJIM3UpaHU ca pa3IMYHUTE BB3MOXKHOCTH IIpel JPYXKECTBOTO U JajH
3aIbJDKEHUETO 3a IpOMsHa Ha pupmara e B 00XBaTa Ha MPOBEpKaTa OT AIBKHOCTHUTE JIMIA IO
perucTpanus no Bpeme Ha peructTbpHoto npousBoactso B TPPIOJIHLI. [IpaBu ce u3Bon, ye npu
3asBEHU 3a BIMCBaHE IIPOMEHM B wieHcTBeHMs cyOcTpaT Ha OO/] BciencTBue HAa HallyCKaHe
JUI'B)KHOCTHOTO JIMIE MO PErucTpaunusara ciiefiBa Jla IpoBepU Aajd, HapaBHO C MPOMEHUTE, €
3asiBeHa U npomsiHa Ha ¢pupmata Ha OO/l, ako TS BKJIIOUBA UMETO Ha HAIlyCHAJIUS ChIAPYKHUK.
Axo (pupmara He € 3asiBeHa 3a IPOMSIHA, TOTaBa KaTo YacT OT MPHJIOKEHUTE MUCMEHHU TIOKYMEHTH
KBbM 3asBJICHHETO 3a BIMCBaHE HAa IPOMEHHU cje/iBa Jla ce J00aBU M IMUCMEHOTO ChIJIacHue Ha
HamycHanus cpApyKHUK pupmara Ha OO/] n1a ocrane HeMpOMEHEHa BCIIEICTBUE HA HAITyCKAHETO
My criope]l u3uckBanusTa Ha ui. 10, an. 2 T3.

Karo cnmenBamia cremka OT aHanW3a Ha TOCIEIWIIMTE HAa NPABOTO HA HAIyCKaHE €
pasrienaHa KJIoyoBaTa IocCjeIlia OTHOCHO B3€MaHETO 3a PaBHOCTOMHOCTTA Ha JIPY KECTBEHMS
JSUT Ha HAITyCHAJIUS ChJPYKHUK ChbIIacHo uil. 125, an. 3 T3. Tyk aHaIM3bT 3a1104Ba ¢ U3CJIEBaHE
Ha TEKCTa Ha pasmopendara Ha ui. 125, an. 3 T3, Bb3 OCHOBa Ha KOETO C€ IpPaBH M3BOJ 3a
HETPEIM3HOCT Ha pas3mnopendara, KOSATO C€ NMPEOJoisiBa MO ThIKyBaTeleH mbT. [lo-HaTtaTbk
aHAJM3BT CE pa3rpbllla B MOCOUYBAHE HA MPEANOCTaBKUTE, NMPH HAIUYMETO HA KOUTO BH3HUKBA
B3eMaHe 1o wi. 125, an. 3 T3 B mos3a Ha HayCHaNIUS ChAPYXKHUK. B oTnenen naparpad noapoodHo
Ce pa3uCKBa BBIIPOCHT 3a U3YHCIISIBAaHE HA B3emMaHeTo 1o wi. 125, an. 3 T3. 3a uenta ce uscnensa
MOHSATHETO 34 ,,9MCTa CTOMHOCT Ha MMYIIECTBOTO' MO CMHUCHJIAa Ha wi. 247, an. 2 T3, kato 3a
OHarje/isBaHe ce NPeACTaBAT (UIYpHU Ha IMOJIOKUTENEH W OTpHLaTesieH OanaHC KbM Kpas Ha
Mecela, Ipe3 KOWTO € HACTBIIMIIO MPEKPaTABAHETO Ha YJIEHCTBOTO choOpasHo wi. 125, an. 3 T3.
3a mo-BITHO OYepTaBaHE Ha TOBA TOHSATHE CE€ MPABST OTPAHUYCHUS C TIOHATHATA 3a Ia3apHa
CTOHHOCT Ha JIPYKECTBEHUS ISUT ¥ JIMKBUAANMOHEH Jisu1. [locouBaT ce M OTIETHH KOMIIOHEHTH,
KOUTO He TpsbBa nga ObAAaT BKIIOYBAHM MpPU HM3UYHUCISIBAHETO HA PABHOCTOMHOCTTAa Ha
JpYy’KeCTBeHHUs i1 1o wi. 125, an. 3 T3, KakTO M B3 OCHOBA Ha KaKBU CYETOBOJHHM CTOHHOCTH

Tpr6Ba Ja 61))16 HaITpaBC€HO U3YUCIICHUCTO. CJ'I@JI 3aBbpPUIBAHCTO HA aHAJIW3a 3a U3YHCIIABAHCTO HA
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PaBHOCTOMHOCTTA HA APYXKECTBEHUA Isu1 Mo wi. 125, an. 3 T3 ce mocTaBs BRIIPOCHT 3a MpaBHATA
CBIIHOCT M XapakTep Ha B3eMaHeTo no wi. 125, an. 3 T3. [IpaBu ce u3Boj, 4ye € HAJIUIIE TAPUYHO
B3€MaHe, YUATO U3HCKYEMOCT HAaCThIIBA OT MOMEHTA Ha HETOBOTO Bb3HUKBaHE. OT TO3U MOMEHT
3armoyBa Jia Teue M MoracuTeIHaTa JaBHOCT 32 B3€MAaHETO, IOKaTO MOMEHTHT Ha 3a0aBa Bh3HUKBA
clie]] IoKaHa OT chApykHUKa. [lo-HaTaThk ce pa3riiex1a BhIIPOCHT 3a MOTacsiBaHe Ha B3EMAHETO
mo wi. 125, am. 3 T3 mo chaebeH M U3BBHCHACOCH pEll, KaTO C€ aHAJIM3UpPAT ChOTBETHHUTE
0c00eHOCTH.

C men mpaHOTAa HA aHAIM3a OTHOCHO TMOCJIEAMIIATa 3a IOJy4yaBaHE Ha MapuyHaTa
PaBHOCTOMHOCT Ha APY>KECTBEHUs [T 1o wi. 125, an. 3 T3 e nanpaBeHo u3ciieIBaHe HA TPaBHUS
xapaktep Ha Hopmara mo 4i. 125, an. 3 T3. IloapoOHo ca pasrienaHu chOOpakeHUsATA Ha
MpaBHATa JOKTPUHA 32 JUCTO3UTUBHOCT HA HOpMAaTa U KOPEHHO MPOTHUBOMOIOXHUTE BIIKIAHUS
Ha ChJicOHATA MPAKTUKA 32 UMIICPATUBHUS XapakTep Ha Ta3u HopMma. OT Ta3u OTIpaBHA TOYKA CE
MpeMHHAaBa KbM aHaIM3a Ha KOHKPETHH YTOBOPKHU B OTKJIOHEHHE Ha MPEeANUcaHusiTa mo ui. 125,
an. 3 T3, KOUTO ca 4ecTo MPUIOKUMU B IIpakTHKaTa. [Io oTHOIIIEHNE HAa yroBOpKaTa 3a pa3indeH
MOMEHT, KbM KOHTO Cje/lBa Ja Ce OMNpeaeiid PaBHOCTOMHOCTTA Ha JPYXKECTBEHUS s CE€
KPUTUKYBa M3BOJBT Ha ChJcOHATA MPAKTHUKA 33 HENCHCTBUTEIHOCT Ha MOAOOHA yrOBOpPKA, HO
CBILIEBPEMEHHO c€ OOpbllla BHUMaHHE Ha OOCTOATEICTBOTO 3a JHMIICA Ha MpaKTUYecKa
1enecr00pa3HoCT nmpu mpueMaHeTo u. [lo oTHOIIeHHEe Ha yroBopkara 3a pa3jMueH HAYMH 3a
ompeessiHe Ha CTOMHOCTTA Ha Jiejia C€ MPaBU U3BO/I 32 HUIIOKHOCT HA YTOBOPKA 32 U3YUCIISIBAHE
Ha Jefia B pa3Mep, ChOTBETEH HAa HOMHHAJIHATA CTOMHOCT Ha KamuTajgoBaTa BHOCKA IMOpaau
MPOTUBOPEUYHUE ChC 3aKOHA HA OCHOBaHUE Wi. 26, an. 1, npean. 1 331 BB Bp. ¢ uwin. 133, an. 1 T3
BBB Bp. ¢ wi. 125, an. 3 T3. AHann3upaHa € u yroBopkaTa 3a ONpeZelIssHe Ha paBHOCTOIHOCTTA Ha
JPYKECTBEHMUSI JIsUUT 110 Tla3apHa, a He 1o 0ajaHCcoBa CTOMHOCT, JOKOJIKOTO TSI UMa W3KITIOYUTEITHO
npakTuuecko 3HadeHue. Cruex moJpoOHOTO pas3riiekJaHe Ha CTAaHOBMINATA B JIMTEpaTypara H
chlleOHAaTa MPAKTHKA, KAKTO M HAa M3JI0)KEHUTE apryMEHTH 3a U MPOTUB HENEHCTBUTEIHOCTTA Ha
mo00Ha yroBOpKa ce MpaBH M3BO/I, Y€, OMPEAETSTHETO Ha JieJia Ha HAMyCHAIHUS ChAPYKHHUK IO
ra3apHa CTOMHOCT TOpa)<Jia MHOKECTBO HESICHOTHU M MPOTHUBOPEUHUS B TEOPHUATA W MpAKTHUKATa,
KOUTO MoraT Jia ObIaT MpeojosieHH 1O 3aKOHOJATENeH MbT. ThH KaTo ca HAIHIE COJHIHU
apryMeHTH B M0J13a Ha HE00OXOIUMOCTTa OT IONyCKaHe Ha OTKJIOHEHHE OT HAUWHA Ha OTpeeIisTHe
Ha CTOMHOCTTA Ha APYKECTBEHHUs Asu1 1o wi. 125, an. 3 T3, To TakoBa OTKJIIOHEHHE ClIe[Ba J1a OBbe

nonycHato. B Ta3u Bpb3ka e HampaBeHo mpemnoxenue de lege ferenda, crmopex xoero ako
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CHIIPYKHUIIUTE Ca C€ OTKJIOHWIM OT MpEeNNucaHusATa 3a U3YHCIsABaHE Ha PaBHOCTOMHOCTTAa Ha
JpYy>KECTBEHMS [ 1o uit. 125, an. 3 T3, ToraBa B3eMaHeTO 32 paBHOCTOMHOCTTA Ha APY>KECTBEHUS
JSU1 Ha HAIyCHAIMS CBIAPYXKHHUK Ja C€ M3IUalllda €JUHCTBEHO aKO YucTaTa CTOMHOCT Ha
HMMYILECTBOTO Ha JIPY’KECTBOTO € IOJIOKHUTENHA BeauuuHa. [locouBa ce Cbllo, 4e € Halule
HEO0OXOUMOCT OT ypekJaHe Ha JTOIMbIHUTEIHH 3aKOHOJATEIHH TapaHIMH. TakaBa rapaHuus
MO3Ke J1a ObJle ypexaaHe Ha U3PUYHO MPABO 3a HAITyCHANUS ChAPYKHUK J1a U3UCKa MTPOBEpPKa Ha
¢unancosure oruetd Ha OO/l oT perucTpupaH OJUTOpP B ClAy4yail Ha CbMHEHHE B TSIXHATa
UCTUHHOCT, KaKTO U OTHOCHUTEJIHA HENEUCTBUTEIHOCT CIPSAMO KPEAUTOPUTE HA APY>KECTBOTO B
cllydail Ha moracsBaHe Ha B3eMaHeTo 1o wi. 125, an. 3 T3 B napymenue Ha nmocoyenute de lege
ferenda npaBuia.

Ha npeanocnenHo MsCTO € HalpaBeHO M3CJEIBAHE Ha 3aJb/DKEHHUETO 3a BIIMCBAHE Ha
MPOMsIHA B 0OCTOSITENICTBAaTa M O0sBSIBaHEe Ha HOB JpyxkecTtBeH norosop B TPPHOJIHII. Tyxk ce
pasriexaa KakTo obmiata xumoTe3a, npu kosto OO/l u HeroBute opraHu He Oe3[eHCTBAT U
T0OPOCHBECTHO 3asIBSIBAT 32 3aJIMYaBaHe HAIMyCHAIUS ChAPYKHHK, TaKa M XUIIOTE3aTa MPU KOSTO
e Hanuie Oe3zeiicTBre. 3a mociaeaHaTa XUIOTe3a Ce aHAIU3UPaAT MOJAPOOHO BB3MOXKHOCTUTE 3a
3alUTa TMpeJ] HAMyCHAIUS CBHIAPYXKHUK, Cpell KOMUTO MpesBsiBaHEe HAa WCK mo wi. 29, am. 1
3TPPIOJIHLI, peanu3upaneTo Ha aIMUHUCTPATUBHA OTTOBOPHOCT crpsiMo ynpasutens Ha OO/,
BOJICHETO Ha YCTAaHOBHUTEJEH HCK Cpelly BCSAKO JIMIE, KOETO OCIOpBa MpEKpaTsBaHETO Ha
YJIEHCTBOTO U MPETEHIMPAaHETO Ha Bpenu oT ynpasutens win OO/l no obmus pes CbriiacHo 4il.
45 33]1. 3a Ta3u xumnoresa, B CBETIIMHATa Ha MPHUETOTO pazpemieHue mo T. T oT TP Ne 1 ot
31.05.2023 r. mo 1.1. 1/2020 1., OCTK na BKC, ce 3acTpliBa MHEHHETO, Y€ MPOTHBOPEUHSITA B
MpaKkTUKaTa cjelBa Ja ObIaT paspelieHd IO 3aKOHOJAaTeNleH MBT. 3a IeNTa € HalpaBeHO
npemiokenue de lege ferenda, cpritacHo koeTo ga Obe 3aKpereHa W3PHYHO IMpOIecyaiHaTa
JIETUTUMAllMS Ha HAIyCHAJIMA CBhAPYKHUK J1a ucka 3anuuaBaHeTo cu or TPPIOJIHIL, nono6Ho Ha
mpoliecyanHaTa JeruTUMAIMs Ha YIIpaBUTeNs ChIIacHO pasmnopendaTa Ha ui. 141, an. 5 T3.

3a mBIHOTAa Ha M3CJIEBAHETO TJlaBa TpeTa BKIIOYBA aHAJIM3 Ha OCTAaHAIUTE OOIIU
MOCIEANIN OT YIPaXHEHOTO MPaBO Ha HaMyCKaHe, Cpe]] KOUTO OTPAKEHUETO Ha HAIyCKaHETO
COpsIMO JIPYTH TIPABOOTHOIICHHS MeEXAy HamycHanmusi chApyxkHUK u OOJl, kakto W Ha

JAAHBYHOIIPABHUTC MOCJICANIHN OT HAITYCKAaHCTO.
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§ 5. 3akiouenne

B 3axiroueHneTo B XpOHOJIOTHYCH pell ca 00001IeHN HAKOU TI0-001IH U3BOIM U KOHCTATAaINH,
KOUTO Ca HallpaBCHU B PAMKHUTC Ha HU3JIOXKCHUCTO HAa AUCCPTALMATA U UMAT XapaKTCp HAa HAYYHU U

HAy4YHO-TIPUJIOKUMU IPUHOCH Ha AUCEPTALUOHHUS TPY.
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IV. OcHOBHM HAayYHM M HAYYHO-NPUJIOKUMHM TPHHOCH HA

AUCEPpTALIUATA

OcHOBHUTE KOHCTaTallMM, U3BOJU, KAKTO U HAYYHU U HAYYHO-TIPUIIOKUMH IMPUHOCH HA
JTUCEPTAILIMOHHUS TPY BKIFOUBAT CJIETHOTO:

1. V3BbpuiBaHe Ha ISUIOCTEH aHajiu3a Ha IOHSATHUETO, YNPAXKHSIBAHETO M IPABHUTE
MOCHAeUIM Ha IpaBoTO Ha HamyckaHe oT OO/I.

2. V3pppriBaHeTo Ha MOAPOOHO U 33AI00YCHO U3CIICIBAHE HA 3apaKIAHETO HA TIPABOTO
Ha Hamyckane ot OO/l B ObarapckoTo mpaBo. KoHcTaranusra, e 3apakJjaHeTo Ha MPaBOTO Ha
HamyckaHe MOXe J1a ObJie MOThPCEHO OlIe B MEpPHOJa Clie]] Bh3CTAaHOBSIBAaHE HAa OBJrapckara
nbpxasa rpe3 1878 r. IIpe3 To3u nepuox, makap u 3/100 (oT™.) 1a HE € ypexaan U3PHUHO MTPaBO
Ha HaIyCKaHe, KaKBOTO TOHACTOAINIEM MpenBkaa uwi. 125, am. 2 T3, ObIrapckoto
3aKOHOJIATEJICTBO € MO3HABAJIO KAKTO MPABOTO 3a €IHOCTPAHHO MPEKpaTsIBaHEe HA YWICHCTBOTO B
koomnepauus 1o wi. 24, an. 2 3KC (oTm.), Taka U Bb3MOXKHOCTTA 33 HAIlyCKaHe Ha ChAPYKHUK OT
CchOUpATEeNHO JIPY)KECTBO, U3BEICHA M0 THIKYBATEJIEH BT OT MpaBHATa TEOPHS IO OHOBA BpEME.
Karo cnenBaiia cThika B ICTOPUYECKOTO PA3BUTHE HAa TPABOTO HA HAITyCKaHE B AUCEPTAIIIOHHUS
Tpya Oe ompeneneHa u3puyHata ypeaba Ha mpaBoro Ha Hamyckane B YCJI (oTM.), KoATO
BIIOCJIEAICTBUE € OKOHYATEIHO YTBBP/ICHA C JIeHicTBaIara ypeada Ha MpaBoTO Ha Hamryckane B T3.

3. U3BbpiiBaHeTo HAa MOAPOOEH U 331BJIO0UEH CPAaBHUTEIHONPABEH aHAIN3 Ha ypendaTa
Ha IpaBa 3a €JHOCTPAHHO IPEKpaTsIBaHE HA WIEHCTBO B APYKECTBO C OIPAHMYEHA OTTOBOPHOCT B
npaBHUTE cucTteMu Ha ['epmanus, ABctpus, Opanmus, Uranus, [seitnapus, Pycus, Typuus,
Bemuxobpuranus u CAILl, a cpiio Taka U B U3TOYHUIIUTE HA MPaBOTO HAa EBpomneickus chio3,
KOUTO Ca aHAJIOTUYHU Ha MPaBoTO 1o wi. 125, an. 2 T3. B pe3ynrar Ha TOBa n3cneaBaHe ce TOCTUTa
70 U3BOJIa, Y€ MpaBoTO Ha HamyckaHe oT OO/l He € yHMKaIHO MpaBO, KOETO Ja € XapaKTEPHO
€IMHCTBEHO 3a ObJarapckara mpaBHa cucTeMa. HeroBu mposiBICHUS WMa CBHIO B TMPaBHUTE
CHUCTEMU Ha YYXKIECTPAaHHUTE IbPKaBU U MPABOTO Ha EBporelickus chio3.

4. OmnpenensiHe Ha (paKTUYECKH ChCTAaB Ha yNMpakKHsIBaHE HA MPABOTO Ha HamyckaHe. B
TUCEPTAIMOHHUS TPYJ CE€ apryMEHTHpa W3BOJa, Y€ MPAaBOTO MMa JABYEINEMEHTEH (DaKTHYECKH
ChCTaB Ha yIpakHsIBaHEe, KONUTO ce CbCcToM OT (1) oTIpaBsHe Ha MTUCMEHO MPEAN3BECTHE, KOETO J1a
0bJIe TIOJIy4eHO OT JPY>KECTBOTO U (2) M3TUUYaHE HA MPEABUICHUS B 3aKOHA WJIU JIPYKECTBEHUS

AOTOBOpP CpOK. B’L3HpI/IC CC TeE3aTa Ha YacCT OT TCOpHUATa H C’B,Z[C6HaTa IMpaKThUKa OTHOCHO
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aBTOMATHYHOTO JIeHiCTBHE Ha IPAaBOTO Ha HamyckaHe. [1o To3u HaunH ce yTBBpIH, Ye IeHCTBUETO
Ha IPaBOTO Ha HAITyCKaHE HACTHIIBAa €THOBPEMEHHO C OCBILECTBIBAHETO HA HETOBUS (PAKTUYECKU
CbCTaB Ha yNpaKHSABAHE.

5. Cp3naBane Ha neduHMALUS 32 TpaBoTO HA HamyckaHe oT OO/l. Bb3 ocHOBa Ha aHanmM3a
Ha CHIIHOCTTA U (PaKTUUECKHS ChCTAaB Ha yNPa)KHABAaHE Ha ITPABOTO Ha HAITycKaHe mo wi. 125, ai.
2 T3 B aucepTanroHHUS TPy O¢ HapaBeH U3BO/I, Y€ 110 CBOSATA CBHIIHOCT IPABOTO HA HAITyCKaHE
MPEJCTaBIsIBa CyOEKTUBHO MOTECTATUBHO MPABO HA CHIPYKHUK 33 €IHOCTPAHHO MPEKpaTsIBaHE
Ha wienctBoto B OO/I.

6. Jlepunupane Ha GpyHKIMUTE HA IPABOTO HA HaMMycKaHe. OYHKIMHTE, KOUTO IPABOTO HA
HaIyCKaHe 3a/10BOJIsiBA, ca KoMIUleKcHH. OT elHa CTpaHa, T€ BKIIOYBAT KAaKTO 3allUTa Ha
MIPUHIUIIA 32 aBTOHOMUS Ha BOJIATA, KOMTO € XapakTepeH 3a YaCTHOTO MPaBO, TaKa M 3aluTa Ha
KOHCTUTYIIMOHHUTE MPUHIIMIY 32 CBOOO/IHA CTONIAHCKA MHULIMATHBA U CBOOO/1a Ha CAPYKABAHETO.
Ot gpyra crpaHa, IpaBOTO Ha HAITyCKaHE MOXeE Jia ce pas3rjeqa U KaTo CPEICTBO 3a 3alluTa Ha
MHTepeca KaKTO Ha HaIlyCKalllus ChAPY>KHUK, Taka 1 Ha OO/l 1 BCHUKM TPETH JIHLA, CPe KOUTO
Y KPETUTOPUTE HA APYKECTBOTO.

7. Jlebunupane Ha xapakTepa Ha HopMmara mo wi. 125, an. 2 T3 u onpenensHe Ha
JIOIMYCTHUMHUTE YTOBOPKH B OTKJIOHEHHE OT HEHHHTE NpeanucaHus. B m3cnenBaHeTo ce 3acThIu
Te3aTa, ye HopMaTa no wi. 125, an. 2 T3 cnenBa aa Oble ompenelieHa KaTo AMCIO3UTHBHA.
Hanu4rero Ha BB3MOXHOCT 32 yrOBOPKa B OTKJIIOHEHHE HAa HEMHUTE MPENUCcaHus o0ade He OnBa
na ce abcomornzupa. Criopea BB3MPUETHS B AUCEPTAIUS KPUTEPHUil 3a HEEHCTBUTEIIHOCT KaToO
HUILO)KHA CJIe/[Ba J1a ce KBATU(UIMpa BCSIKAa YTOBOPKA, KOATO BOJIU 10 OOEKTUBHA HEBB3MOXKHOCT
3a yNpaKHsABaHE Ha MPAaBOTO HA HAITyCKaHe.

8. PasrpannyaBaHe Ha XWTIOTE3WUTE HA YNPaKHABAHE HA MPABOTO HA HAITyCKaHE CIIOpPE
cyOexTa. Pasrienann ca 0cOOCHOCTUTE Ha YIPaKHIBAHETO Ha MPABOTO HA HAITyCKaHE OT CTpaHa
Ha (PU3UYECKO JIHIIEe, IOPUINYECKO JIMIIE, Abp)KaBaTa, OOIMHATA, IBIHOMOIIHUK Ha ChAPYKHHUK,
CBbBMECTHO IPH CHIIPUTEKABAHE HA JPY’KECTBEH JsJ, OT €JHOJIMYEH COOCTBEHUK Ha KaluTana u
1p. AHaTM3UPaHU ca CHIIO CIICIUATHN XUITOTE3H Ha YITPAKHSIBAHETO HA MIPABOTO HAITYCKaHE ChC
3HAUUTEITHO TPAKTHYECKO 3HA4YeHHWE. 3acThIIBA C€ W3BOJ 32 BAIMTHOCT Ha JIEHCTBHETO Ha
YIPaKHEHOTO IPaBO Ha HAIyCKaHE MpPH W3SIBICHHE €JMHCTBEHO HA YNPAaBUTEIHHUS OpraH Ha

KOPIIOPATUBHO HOPUANYCCKO JIMIC, 0e3 B3eMaHE Ha pCemICHUC OT BBPXOBHHA OpPraH Ha JIMLCTO
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TOTraBa, KOraTO B3€MaHETO Ha TAKOBAa PELICHUE CE€ M3MUCKBA I10 3aKOH WM CE€ HW3BEXJAa IO
TBHJIKYBaTEJICH ITbT.

9. OnpenensiHe Ha MOCIEIUIUTE OT IOJIYYEHOTO IPEIU3BECTHE 32 HAIlyCKaHE U
CBILIECTBYBAHETO Ha CBCTOSIHUE HA IPAaBHO OYAKBAaHE CIPSAMO HaNyCKallUs ChIPYKHUK
BCJICJICTBUE Ha MOJy4aBaHEe HA MPeanu3BEeCTUETO Mo wi. 125, an. 2 T3 ot cTpa”a Ha APYKECTBOTO.

10. U3BbpuiBanero Ha 3aabi00U€H aHaAJIW3 HAa OCOOEHOCTUTE HAa OTTErJsHE Ha
MPEIU3BECTHETO U 3allIMTa HA HAIMYCKAIIMUs CHIPYKHHUK Cpelly HEeZOOpOCHBECTHU JCUCTBUS Ha
OO/ o Bpeme Ha U3TUYAHETO HA CPOKA Ha Mpeau3BecTueTo no uwi. 125, an. 2 T3. [1o otHoIIeHNE
Ha BBIIPOCA 3a OTTEIJISIHE Ha IPEAU3BECTUETO 3a HAIyCKAaHE, B U3CJIEIBAHETO CE BB3IPHE Te3aTa
Ha chJeOHaTa MpaKTUKa 3a JOIMYCTUMOCT Ha OTTEIJISHETO, KaTo Ce aHaJu3upaxa TpaHUIUTE Ha
Ta3u JOMYCTHUMOCT U TMPaBHUTE TOCIEIHUIIN B CIIy4yail Ha 3110yroTpeda ¢ mpaBOTO HA OTTETIISIHE Ha
IIpEeIM3BECTUETO 3a HallyckaHe. belie oTXBbpIieHa Te3aTa 3a JOIyCTUMOCT Ha IIPEKPATIBAHETO Ha
YJIEHCTBOTO ,,[10 B3AMMHO ChIJIacue’ B paAMKUTE Ha U3TUYAHETO HA CPOKA HA MPEIU3BECTUETO 3a
HamyckaHe. Pasriegaxa ce ¢bhI10 ¥ Bb3MOKHOCTUTE 32 3alUTa MPE]] HAIlyCKallHsl ChAPYKHUK B
clly4ail Ha yMMIIUIEHO HamaJiiBaHe Ha umyniecTtBoTo Ha OO/] o BpeMe Ha U3TUYAHETO Ha CpoKa
Ha IPEIU3BECTUETO.

11. M3puuno aepuHUpaHe U cUCTEMaTH3UPaHE HA MOCIEAULIUTE OT YIPAKHEHOTO MPaBO
Ha HaIllyCKaHE Bb3 OCHOBA Ha PA3JIMUYHU KPUTEPUU KATO TOBA JAIM T€ Ca MMYIIECTBEHH WU
HEUMYIIECTBEHHU, Jajy ca CBBP3aHM C KalWTala WM HalyCKallMs ChIAPYXKHHUK, Jalu ca
YaCTHOTMPABHY WX IMyOJIMYHOTIPABHU U T.H.

12. IlsmocTHO ¥ 3aABI00OYEHO M3CTEIBaHE Ha BCSIKA OT MOCJEIUIIUTE HA YIPaXHEHOTO
MpaBO Ha HAMyCKAaHE MOOTAEIHO Ype3 MOCTABSHE HAa ChOTBETHUTE TEOPETHUYHH M MPAKTUUYECKU
BBIIPOCH, Ha KOUTO C€ Mpeajiara paspeieHue.

13. M3cnensaHe Ha MOEMaHETO Ha JeJla Ha HAIYCHAJHUS CBHAPYKHUK KaTO Bb3MOXKHO
pemieHue 3a chabdaTa Ha OCBOOOIEHHUsS U1 B KamuTala Cliell YIpaKHsSBaHE Ha MPaBOTO Ha
HanyckaHe. [leduHupaHeTO Ha MOHATHETO 3a MOEMaHe Ha Jella KaTo OpPUTMHEpeH crmocol 3a
npugoOuBane Ha A1 B KanuTana Ha OOJ/l, mpu KOWTO CHAPYKHHKBT MPUAOOMBA y4acTHE B
JPY>KECTBOTO CpeIlly H3BBPIIBAHETO Ha JAJ0Ba BHOCKA, KaKTO M Ha MOEMAaHETO Ha Jiejia Ha
HaIlyCHAJIMS ChJIPY>KHUK, B KOUTO CiIyyall ce Kacae 3a €JHOBPEMEHHO HaMaJIsIBaHE U yBEJIMYaBaAHE

Ha Kalurala 1o cMuchiia Ha wi. 149, an. 1, u3p. 2 T3 BB Bp. ¢ uin. 203 T3.
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14. V3BppuiBaHeTo Ha MOApoOCH aHAIM3 HAa HAYMHA 32 W3YMCISIBAHE HA MapuyHaTa
PaBHOCTOMHOCT Ha ApPYKeCTBEHUs Js1 1o ui. 125, an. 3 T3. 3amura Ha Te3ara, 4e IpH JIUICca Ha
MIPOTUBHA yTrOBOpPKa B JPY>KECTBEHHUs JOTOBOP MepojaBHa ¢ OajlaHcoBaTa CTOWHOCT Ha Jelna,
ompeneneHa chrtacHo wi. 125, an. 3 T3. KpuTnka Ha 3aKiIlO4eHUsATa HAa ChIeOHATA MpPAKTUKA
OTHOCHO HEJICHCTBUTEIHOCT Ha YTOBOPKUTE B OTKJIOHEHUE Ha wil. 125, an. 3 T3 u Bp3npueMane
Ha WU3BOAA, Y€ TS CleABa Ja CE IPEOCMUCIH, Karo Bb3HUKBALIUTE MPOTHBOpEUUs ObJaT
MPEOJIOJICHU 110 3aKOHOJATEJICH IbT Ype3 YpPeKJAHETO Ha rapaHIMy B MOJ3a HA HaIyCHAaJIMS
CBIIPYXKHHK, JPYKECTBOTO W HETOBHUTE KPEIUTOPH, KAKTO WM TpEJIOKeHUsATa de lege ferenda
OTHOCHO TE€3H rapaHIuu.

15. U3Bexnane Ha mnpennoxeHus de lege ferenda BB3 OCHOBa Ha W3BOOUTE U
KOHCTATal[MUTe, HANpaBeHU B JHUCEPTALMOHHUA TPYHd, CpEI KOUTO TpPEIJoKEeHHEe 3a
paspemiaBaHeTo Ha BbIIpoca 3a jAekanutainuzupane Ha OO/ B pesynaTar Ha H3IUIALIAHE HA
PaBHOCTOMHOCTTA Ha JIPY’KECTBEHUS [l HAa HAIlyCHAJUA ChIAPYKHUK Upe3 MPEIBUKIAHETO Ha
3abJDKEHHUE 3a U3ILJIallaHe Ha B3eMaHeTo no wi. 125, an. 3 T3 camo ako yucTata CTOMHOCT Ha
HMYIIECTBOTO Ha JPYKECTBOTO € IMOJOKUTEIHA BEIWYMHA, KAKTO W TMPEIIOKEHHETO 3a
paspeniaBaHe Ha BbIIPOCA OTHOCHO IMpoIlecyajiHaTa JISTUTUMALIMA Ha HAIyCHAIUS ChIPYKHUK B
OO/ cam na 3asBu 3anunuaBaneto cu oT TPPIOJIHIL upe3 npuemanero Ha pasnopenda, mogodHa

Ha wi. 141, an. 5 T3, ypexnaia TakaBa JIESTUTUMALIMS B 11013 HA YIIPaBUTEISL.
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CnucbK HA MyOJMKAIMUTE 10 TEMATA HA TUCEPTALUATA

Crnen 3a4ucisiBaHEeTO KaTo JOKTOpaHT npe3 2020 r. ciieqHUTe CTaTUU Ha JIOKTOpaHTa Mo

TeMaTa Ha JUCEPTAIMOHHUS TPy ca OMIIM OOCKT Ha MyOJMKyBaHe B HepeepupaHu CIHCAHUS C

HAay4YHO pCUCH3UPAHC NI HY6HI/IKYBaHI/I B p€AaKTHpaHu KOJICKTHBHH TOMOBC!:

1)

2)

3)

4)

5)

Mukos, I'., Ilpobremu na sanuuasarnemo na cvopysichux ¢ OO om mwvpeoscKus
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I. General characteristics of the dissertation

§ 1. Significance and practical applicability of the research

With the development of the market economy in Bulgaria, the commercial relations
between the commercial legal entities have grown significantly. After the adoption of the
Commerce Act in 1991, the limited liability company gradually established itself as the most
preferred legal form for carrying out commercial activities in our country. With the establishment
of more and more limited liability companies, the membership legal relations between the
shareholders and the company also increased. Therefore, it is necessary to carry out a detailed
study of the issues of the membership legal relationship in the Bulgarian LLC. One of these issues,
which should be thoroughly analyzed, is the right to unilaterally terminate the membership in the
LLC in accordance with Art. 125, para. 2 of the Commerce Act (the right of withdrawal). This
right is of significant importance in relation to the membership relationship, as it regulates the
possibility for the shareholder to unilaterally terminate its membership in the company, as a result
of which numerous and complex legal implications arise. These implications concern both the
shareholder and the company, as well as any third parties vis-a-vis the shareholder and the
company as parties to the terminated membership relationship. These issues have been subject
research in the dissertation.

The right of withdrawal has not been subject of monographic research up to this point. Its
legal nature, execution and legal implications have been the subject of study solely in general
commercial law courses and a certain number of scholarly articles on this subject that have been
published in scientific periodicals. However, the analysis is too general and does not provide
answers to a large number of theoretical and practical questions that the right of withdrawal raises.
Due to the more general nature of the study of these questions in the available doctrinal sources, a
large number of the legal problems remains either not fully clarified or resolved with conflicting
opinions.

At the same time, from the adoption of the Commerce Act to the present moment, the court
practice has created a significant amount of practical questions regarding the nature, exercise, and
implications of the right of withdrawal under Art. 125, para. 2 of the Commerce Act. Large portion
of these questions have also been controversially resolved by the courts. Many examples can be



given - starting with the controversial resolution of the question regarding the legal effect of the
right of withdrawal, going through the court’s interpretation regarding the nature of the norms
under Art. 125, para. 2 of the Commerce Act and Art. 125, para. 3 of the Commerce Act and the
possibilities for arrangements in deviation from their prescriptions, continuing with the adoption
of Interpretive Decision No. 1 of 31.05.2023 on Int. case. No. 1 GMCC of the Supreme Cassation
Court, with which permission was given to the controversial issue of legal standing of the
shareholder who left the company in accordance with Art. 125, para. 2 of the Commerce Act to
request its striking-off from the Commercial Register and Register of Non-Profit Legal Entities.
The existence of such unexplored questions and controversially resolved problems by the
legal doctrine, along with the considerable number of practical questions raised by court practice,
necessitates a detailed and comprehensive analysis of the right of withdrawal. The dissertation
strives to make such a detailed analysis through the application of a complex scientific approach.
Thereby, the insights reached by the research can be of benefit to both legal practitioners and those

concerned with the problems of legal theory.
§ 2. Subject and tasks of the research

The subject of the dissertation is the right of withdrawal from an LLC - its legal nature,
execution and implications. The research covers all the major issues related to the topic. In
chronological order, the questions about the origin (genesis), nature and concept of the right of
withdrawal are examined, followed by the problems of its execution, researched according to
different criteria, and ending with the legal implications that arise as a result of the exercised right
of withdrawal.

The question for the concept and the legal nature of the right of withdrawal should be
highlighted as an essential one. Thus the whole first chapter of the research is dedicated to this
question. Through the adopted complex approach, the analysis of the concept of the right of
withdrawal begins with its historical development, passes through a comparative legal analysis
and reaches the actual analysis of the concept of the right of withdrawal, where its factual
composition of execution and legal nature are outlined. In order to achieve the set task of a
comprehensive analysis of the concept of the right of withdrawal, its functions and differentiation

from similar rights regulated by Bulgarian law are also examined.



Another important issue that should be pointed out is the carrying out of a comprehensive
analysis of the legal implications of the executed right of withdrawal. For the first time, the
implications of termination of membership in an LLC have been fully examined through the prism
of their occurrence as a result of exercising the right of withdrawal. In this case, the analysis begins
with the systematization of the implications as a set according to different criteria and develops
into the consideration of each implication separately, where an attempt is made to answer the
questions that the corresponding imlication has given rise to in legal doctrine and court practice.
As part of the analysis, the question of the legal nature of the norm under Art. 125, para. 3 of the
Commerce Act and the possibilities for stipulations deviating from its prescriptions - a matter that
is not fully clarified both by legal doctrine and by court practice — is also examined. Within the
dissertation, the possibility of resolving the problems that this issue raises through legislation has
been argued in detail.

Within the study, a comprehensive analysis of the concept of a company share in an LLC
was not made, as far as this is inexpedient in view of the subject of the study. However, this issue
is touched on in part because of its importance in clarifying the legal nature and concept of the
right of withdrawal from an LLC.

The main task of the dissertation is to carry out a comprehensive analysis of the right of
withdrawal - its legal nature, execution and implications. For this purpose, the following additional
tasks were set within the framework of the study:

1. Tracing the origin of the right to withdraw historically by analyzing the legal framework
of rights for unilateral termination of membership in a commercial company and cooperative
before the adoption of the current Commerce Act;

2. Carrying out a broad comparative legal analysis of the right of withdrawal in the
legislation of foreign legal systems, including Germany, Austria, France, Italy, Switzerland,
Russia, Turkey, Great Britain and the USA, as well as in the sources of the law of the European
Union;

3. Outlining the essence and factual composition of execution of the right of withdrawal,
within which to present the different opinions in the doctrine and court practice and adopt a
conclusion in the dissertation;

4. Defining the functions of the right to withdrawal as a subjective potestative right in favor

of a shareholder in an LLC;



5. Analysis of the nature of the norm under Art. 125, para. 2 of the Commerce Act and the
possibility of entering into agreements deviating from its prescriptions in order to derive a criterion
determining the invalidity of individual agreements in deviation of this norm;

6. Complete and detailed delineation of the right of withdrawal from similar rights for
unilateral termination of a membership or management relationship under the Commerce Act and
other legal acts according to the current Bulgarian law;

7. Presentation of the problems and analyzing the particularities that arise when exercising
the right of withdrawal by different legal entities in order to resolve the individual theoretical or
practical issues that arise;

8. In-depth and detailed study of the special hypotheses of execution the right of
withdrawal, including execution the right to withdraw only for a part of the company share owned
by the shareholder, in case of non-fulfillment of an obligation under the membership relationship,
in case of a seized or pledged company share, within insolvency or liquidation proceedings and by
serving the notice to withdraw “on your own”;

9. A comprehensive analysis of the implications of the notice to withdraw and the possible
actions before the leaving shareholder and the company, within which to examine both the problem
of leaving the notice of withdrawal and the means of protection of the leaving shareholder’s rights
and interest against the company and third parties.

10.  Systematization of the legal implications arising as a result of the validly exercised
right of withdrawal according to various criteria.

11. A detailed analysis of each of the legal implications of the right of withdrawal
separately, within which to resolve the conflicting practical and theoretical issues.

12. In-depth study of the various options before the general meeting of shareholders in
the LLC when making a decision regarding the fate of the released share in the capital as a result
of the validly exercised right of withdrawal.

13. Detailed examination of the issues regarding the occurrence and payment of the
severance payment for the company share of the leaving shareholder according to Art. 125, para.
3 CA.

14. Study of the question of the legal nature of the norm under Art. 125, para. 3 of the
Commerce Act and the problems of stipulations deviating from its prescriptions in order to derive

a criterion on the basis of which certain stipulations can be qualified as invalid.



15. Examining the issues of the striking-off of the leaving shareholder from the
Commercial Register and Register of Non-Profit Legal Entities as a consequence of the withdrawal
and providing an opportunity for the resolution of these issues in accordance with the applicable
legislation.

16. Preparation of relevant proposals de lege ferenda proposals based on the

conclusions and findings made as a result of the scientific research.
§ 3. Purpose and methods of the research

The purpose of the study is to carry out a comprehensive analysis of the right of withdrawal
from an LLC according to Art. 125, para. 2 of the of the Commerce Act - its genesis, definition,
functions and similarities with other rights under Bulgarian law, as well as a study of the
peculiarities arising in connection with the execution of this right, as well as the legal implications
that arise as a result upon execution of the right. The research aims to give a solution to the unclear
and contradictory issues in the legal doctrine and court practice.

The main scientific methods, which have been used to achieve the outlined goal of the
dissertation, are the historical, comparative legal and legal-dogmatic methods.

Using the historical method, the origin of the right of withdrawal in the Bulgarian legal
system was traced from the moment of the restoration of the Bulgarian state to its explicit legal
regulation in the currently applicable Commerce Act. By applying this method, an answer is given
to the question of when the legal framework of the right of withdrawal arose and whether its
genesis can be sought in other legal acts that are not currently in force.

Through the use of the comparative law method, an analysis was made of the legal
framework of foreign countries, regulating identical or similar rights for unilateral termination of
membership in the limited liability company by a shareholder. Thereby, the relevant similarities
and differences are outlined, and where it is considered convenient, a proposal is made to improve
the Bulgarian legal system by borrowing ideas and rules from foreign legal systems.

The legal-dogmatic method of scientific research is also widely used in the dissertation.
Through its application, various opinions in the legal doctrine and court practice regarding the
problems, which are subject of the dissertation, have been presented and analyzed. Thus, through

a scientific and dogmatic analysis of these opinions, an attempt is made to resolve the questions



raised regarding the interpretation and application of the norms governing the right of withdrawal
and its legal implications.

Last but not least, the dissertation also uses the generally applicable logical methods,
including logical induction, deduction, analysis, synthesis and comparison.

§ 4. Scope and structure of the research

The dissertation has a total volume of 270 pages (Times New Roman, 12, 1.5), of which
the main text includes 247 pages. A total number of 480 footnotes have been made, citing a total
of 126 doctrinal sources, of which 117 are Bulgarian and 9 foreign. The dissertation is divided into
three chapters, preceded by an introduction and ending with a conclusion. A table of contents, lists
of used abbreviations and doctrinal sources, as well as a summary of the propositions de lege
ferenda made in the exposition are also included into the dissertation.

The object of research in the first chapter of the dissertation is the right under Art. 125,
para. 2 of the Commerce Act reviewed from a static aspect. This is the place where the concept
and the legal nature of the right under Art. 125, para. 2 of the Commerce Act are examined. This
is done by reviewing the issues of the historical development of this right and similar rights in
Bulgaria, as well as its peculiarities in a comparative legal aspect. Both the historical development
of the institute from the restoration of the Bulgarian state to the adoption of the current Commerce
Act, as well as the legal framework of identical or analogous rights according to the legal systems
of countries from the continental and Anglo-Saxon legal circles - Germany, Austria, France, Italy,
Switzerland, Russia, Turkey, Great Britain and the USA were examined. The main focus is on the
nature of the right under Art. 125, para. 2 of the Commerce Act by indicating the different opinions
in the doctrine and analyzing the arguments for or against their correctness. The factual
composition of exercise of the right has also been examined with a view to the most complete
outline of its legal nature, with, of course, the necessary attention being paid to its meaning and
functions. Finally, in order to most fully outline the concept of the right under Art. 125, para. 2 of
the Commerce Act, an analysis of its features was made by distinguishing it from similar rights
according to the applicable law. The second chapter examines the right of withdrawal in its
dynamics, expressed with the execution of this right. Before the actual analysis of the execution
of the right of withdrawal and the separate exercise hypotheses are examined, in the second

chapter, the methods of acquiring participation in the LLC and the characteristics of the different
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types of shareholders are first put into analysis. From this starting point, the analysis unfolds into
a study of the issues of exercising the right to leave according to the characteristics of the different
persons that possess this right. As the next stage of the research, special hypotheses of execution
the right under Art. 125, para. 2 of the Commerce Act that have significant practical significance
are examined. The consequences of giving notice of withdrawal and the possible actions for the
leaving shareholder and the LLC during the expiration of the notice period are also discussed,
concluding with an analysis of the means of protection in favor of the leaving shareholder.

In chapter three, the research focuses on the legal implications that the right of withdrawal
gives rise to. The analysis of the implications begins with an attempt to systematize them based on
various criteria. After the systematization of the implications, it is proceeded to their individual
study. The approach adopted here is chronological, and the implication of the executed right of
withdrawal are examined in their manifestation in chronological order, starting from the moment
of termination of membership in the LLC and reaching the severance payment for the share of the
shareholder who left and its struck-off from the Commercial Register. As part of the analysis, the
question of the legal nature of the norm under Art. 125, para. 3 of the Commerce Act and the
possibility of negotiating different stipulations from its prescriptions, including the negotiation of
a market value, rather than a balance sheet value, of the company’s share, which is subject to
payment to the withdrawn shareholder. Where it is considered possible and necessary, the relevant
proposals de lege ferenda have been made, through which the aim is to improve the regulation and
overcome the contradictions in theory and practice regarding the consequences of the exercised

right to leave.
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I11. Short summary of the contents of the dissertation

§ 1. Introduction

The introduction of the dissertation establishes the relevance of the issues of the right of
withdrawal from an LLC and determines the need for their in-depth study. The means by which
the analysis will be carried out are determined and the issues that will not be touched upon in the
exposition are delineated. A brief review of the content of each chapter of the dissertation is made,

which after minor corrections is also placed in section I, par. 4 of the present abstract.
§ 2. Chapter one

Chapter one is entitled “Concept and legal nature of the right of withdrawal from an LLC”.
It represents a comprehensive analysis of the concept, legal nature and characteristics of the right
under Art. 125, para. 2 of the Commerce Act.

Chapter one begins with terminological notes in which the subject of research of the
dissertation is outlined. A terminological clarification has been made as to why the term “right of
withdrawal” is most suitable to be used in relation to the right under Art. 125, para. 2 of the
Commerce Act. The various opinions regarding the concept of membership, membership
relationship and company share in LLC have been considered, and it has been indicated that in the
dissertation the concepts of membership and membership relationship will be considered as
synonyms, and as for the concept of company share, this concept will considered in its broad
meaning, i.e. the company’’s share considered as membership, participation in OOD.

After the terminological clarifications, the first chapter of the dissertation continues with
the review of the historical development of the right of withdrawal from an LLC in Bulgaria. In
this way, the aim is to trace how the Bulgarian legal system developed and at what stage of its
historical development the concept of providing a unilateral legal option to terminate membership
in a commercial company appeared, in order to reach the current legal framework of the right
under Art. 125, para. 2 of the Commerce Act. The analysis is systematized into two periods of
research - the first period, covering the time from the restoration of Bulgarian statehood on March
3, 1878 until the abolishment of commercial law in Bulgaria by the Decree of September 28, 1951,

and the second period, which includes the time from September 28 1951 until the entry into force
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of the Commerce Act on July 1, 1991. During the first historical period examined, it was
established that, although it did not contain an explicit legal regulation of the of withdrawal from
the LLC, the Bulgarian legal system knew analogous rights for unilateral termination of
membership in a cooperative. In addition, the Bulgarian doctrine of the mentioned period allowed
such a right to be derived by way of interpretation in favor of a partner in a general partnership.
As for the second historical period, which is examined in the dissertation, during his time there
can be no question of the existence of a regulation of the right to withdraw from the LLC, since at
that time company law was completely suspended. However, with the adoption of Decree No. 56
on economic activity at the end of the researched period, explicit legal regulation of the so-called
“Citizens’ companies”, which are essentially similar to classic commercial companies, was given.
Thus, by virtue of the express provision of Art. 61, para. 3 of Decree No. 56 on economic activity,
the law in force at that time provided for the settlement of an express right to unilaterally terminate
membership in a company with prior notice from the shareholder in it.

Further on, in chapter one, it is proceeded with a comparative legal analysis. The subject
of research there is the analogous rights to withdraw by a shareholder in a limited liability company
under the legal systems of Germany, Austria, France, Italy, Switzerland, Russia, Turkey, Great
Britain and the USA. The aim is to resolve the question of whether other legal systems regulate
rights for unilateral termination of membership, similar to the Bulgarian legal system, and what
are the peculiarities in the legal framework of these rights compared to the right to leave a
Bulgarian LLC. Each of the rights in the legal systems of the above-mentioned countries is
analyzed separately, and during the analysis the similarities and differences with the right under
Art. 125, para. 2 of the Commerce Act are outlined.

Furthermore, the comparative legal analysis is supplemented with an analysis of analogous
rights to the right under Art. 125, para. 2 of the Commerce Act, which are governed by the sources
of European Union law. The right to unilaterally terminate membership in a European Economic
Interest Grouping (EEIG) and a European Cooperative Society (SCE) have been identified as the
subject of research. Here too, similar to the analysis of rights under foreign legal systems, a
comparison is made of the similarities and differences in the regulation of rights for unilateral
termination of membership in EEIG and SCE and the right under Art. 125, para. 2 of the Commerce

Act for unilateral termination of membership in the LLC.
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After the completion of the historical and comparative legal analysis, it is proceeded to the
actual analysis of the right of withdrawal from the LLC. Here, the analysis is initiated with a study
of the legal nature of the right to withdraw, where, through the application of a legal-dogmatic
approach, the various opinions on the legal nature of the right to withdraw and the arguments in
their support are presented. An attempt has been made to systematize these opinions into three
main groups — (i) those according to which de lege lata there is no right of withdrawal, (ii) those
according to which the right of withdrawal cannot be regarded as a subjective right, but only as a
legal option and (iii) those according to which the right of withdrawal is a subjective potestative
right. The thesis adopted in the dissertation is that, in its nature, the right of withdrawal is a
subjective, potestative right of its holder to unilaterally terminate its membership in a limited
liability company. In support of this thesis, relevant arguments are presented, which are derived
from the legal framework and the characteristics of the right under Art. 125, para. 2 of the
Commerce Act, while at the same time an attempt was made to refute the arguments of the scholars
from the other groups of opinions regarding the nature of the right to leave the LLC. Further, the
study continues with a comprehensive analysis of the factual composition of the exercise of the
right of withdrawal. There again, through the application of the legal-dogmatic approach, the
various opinions in the doctrine and court practice are presented. Based on this, the thesis of the
two-element factual composition of the exercise of the right of withdrawal was adopted, which
includes (i) a notice to of withdrawal to be received by the company and (ii) the expiration of the
period provided for in the law or the company Articles of Association. As part of the analysis, both
elements of the factual composition of the right to withdraw are examined separately in order to
enter into an even greater degree of specificity. Following the delineation of the legal nature and
factual composition of exercise of the right of withdrawal, an attempt was made to define it. Two
definitions are derived - a detailed one, which contains all the specifics of the right to withdraw,
and a short one, which contains only the most significant specifics.

Further on, the research unfolds in an analysis of the functions of the right to withdraw
from an LLC. There, the right to withdraw is seen as a manifestation of the principle of autonomy
of will in private law. At the same time, the thesis is advocated that the right of withdrawal can
also be considered as a continuation of the constitutional principles of free economic initiative and

freedom of association. In addition, the position is argued there that the right to withdraw can also
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be considered as a means of balancing the interests of its holder - the leaving shareholder, the LLC
and the third parties.

After the analysis of the functions of the right to withdraw, a study of the nature of the
norm under Art. 125, para. 2 of the Commerce Act. Within the framework of the analysis, the
various opinions in legal doctrine and judicial practice regarding the nature of the norm and the
possibility of stipulations deviating from its prescriptions have been examined in detail. The
various types of admissible arrangements are systematized and then examined separately. As a
result of the analysis, a criterion was derived on the basis of which a provision should be qualified
as invalid.

As the last step in the analysis of the concept of the right of withdrawal and in order to
outline it as fully as possible, the right under Art. 125, para. 2 of the Commerce Act was
differentiated from similar rights under Bulgarian law. There, the following rights are considered
through the logical method of comparison: (i) the right to withdraw under Art. 134, para. 2 of the
Commerce Act, (ii) the right to withdraw under Art. 263c of the Commerce Act, (iii) the right
under Art. 94 of the Commerce Act, (iv) the right under Art. 260m, para. 1, item 5 of the Commerce
Act, (v) the rights under Art. 141, para. 5 of the of the Commerce Act and Art. 233, para. 5 of the
Commerce Act, (vi) the right under Art. 68, para. 1, item 6 of the Advocacy Act, (vii) the right
under Art. 12, para. 3 of the Cooperatives Act, (viii) the right under Art. 363, b. "d" Obligations
and Contracts Act and (ix) the right under Art. 517, para. 3 of the Civil Procedure Code. The
following characteristics were chosen as criteria for comparison - (1) legal nature of the right, (2)
holder of the right, (3) factual composition of execution, (4) manner of execution, (5) legal

implications that arise as a result of the execution of the right.
§ 3. Chapter two

Chapter two is entitled “Execution of the right to withdraw from an LLC”. It includes a
comprehensive analysis of the issues of the exercise of the right under Art. 125, para. 2 of the
Commerce Act.

The analysis begins by defining the bearer of the right to withdraw from the LLC, namely
a shareholder in a limited liability company. From this starting point, the research unfolds in an
analysis of the different types of persons who can acquire a stake in an LLC, resp. to be bearers of

the right to withdraw from an LLC. The means of acquiring a stake in an LLC have also been
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thoroughly analyzed, since the acquisition of such a stake is one of the prerequisites for the
emergence of the right to withdraw. Within the analysis, the hypotheses of original and derivative
acquisition of participation in the company are distinguished, and it is concluded that in order to
validly exercise the right to withdraw, the condition to be a shareholder must be present during the
realization of the entire factual composition of the right of withdrawal.

As the next stage of the analysis, chapter two systematizes the different hypotheses of
execution of the right to withdraw from an LLC. The main criterion for distinguishing the different
hypotheses is the bearer of the right of withdrawal. Thereby, the different hypotheses of exercising
the right, resp. the existing specifics associated, are considered from the aspect of the holder of the
right to withdraw. When it comes to a shareholder who is a natural person, then the right to
withdraw is determined by the presence of two prerequisites - one positive and one negative. The
positive prerequisite is expressed in the fact that the natural person is capable of action, while the
negative prerequisite is expressed in the circumstance that the person is not placed under complete
prohibition. From this position, the dissertation reaches the conclusion that the law does not
provide for an explicit ban on participation in an LLC by a minor or a natural person placed under
limited prohibition. In view of this, it was deduced that such a person can also be the holder of the
right to withdraw from the LLC, and the specifics of execution of the right in this hypothesis are
also indicated.

Further on, the analysis unfolds against the hypothesis of exercising the right to withdraw
by a legal entity. Since Bulgarian law recognizes many different legal entities, here the exercise of
the right by a given legal entity is done separately, to the extent that each individual legal entity
reveals its characteristic legal features. Firstly, the hypothesis of exercising the right to withdraw
from an LLC by a commercial company and a cooperative is analyzed. There, the specifics of each
of the regulated commercial companies when exercising the right to withdraw from an LLC are
examined, emphasizing on both the formation of the will of the relevant company to carry out the
withdrawal in accordance with Art. 125, para. 2 of the Commerce Act, as well as the actual
implementation of the factual composition of execution of the right to withdraw. With regard to
the limited liability company, it is argued in the dissertation that the giving of the notice to
withdraw should be preceded by a decision to terminate the participation, taken by the general
meeting of the shareholders in the company according to Art. 137, para. 1, item 6 of the Commerce

Act, although the absence of such a decision in principle does not affect the validity of exercising

17



the right to withdraw under Art. 125, para. 2 of the Commerce Act. The same conclusion is
supported in the hypothesis when the statutes of Joint Stock Company have determined the
competence of the general meeting of shareholders to decide the issues regarding the acquisition
and termination of the company's participation in other commercial companies, and also in relation
to the cooperative, where Art. 15, para. 4, item 7 of the Cooperatives Act that regulates the express
competence of the general meeting of the cooperative to decide the issues regarding the termination
of the participation of the cooperative in a commercial company.

As a next step, the hypothesis of exercise of the right to withdraw by a non-profit legal
entity is subjected to a detailed analysis. In the analysis, the question of whether and under what
conditions a non-profit legal entity can be a shareholder in an LLC, resp. holder of the right to
withdraw, is also examined. Per argumentum a fortiori, it is accepted that a legal entity with a
non-profit purpose can be a shareholder in an LLC, performing commercial activity in compliance
with the requirements of Art. 3, para. 3 — 6 Non-Profit Legal Entities Act indirectly, through its
participation in the LLC. As regards the execution of the right to withdraw by a non-profit legal
entity, it is adopted that when it comes to such an entity, the text of Art. 25, para. 1 item 6 Non-
Profit Legal Entities Act should be interpreted broadly as applicable both in relation to the
acquisition of membership in an organization and in relation to the termination of such
membership. In view of this, similar to an LLC and a cooperative, here too there should be a
decision of the general meeting of members in the non-profit legal entity to terminate the
participation in the LLC in accordance with Art. 125, para. 2 of the Commerce Act. However, if
the notice under Art. 125, para. 2 of the Commerce Act is granted without such a decision having
previously been made, membership in the LLC will be terminated upon expiry of the notice period,
regardless of the absence of a decision under Art. 25, para. 1, item 6 -Profit Legal Entities Act.

In addition, the research extends to the analysis of the hypothesis of the exercise of the
right to withdraw by the state and the municipality. The various methods of state participation in
a limited liability company under the Public Enterprises Act and the Concessions Act have been
analyzed. Within the framework of the analysis, the specifics of the exercise of the right to
withdraw by the state through its competent state bodies are indicated. The competence in the
formation of the will and the expression of the will concerning the exercise of the right to withdraw,
when its holder is a municipality, are also examined. There a conclusion is reached that a casuistic

approach should be taken, insofar as Art. 51a, para. 4 Municipal Property Act determines that the
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terms and conditions for exercising the membership rights of the municipality in commercial
companies are defined in an ordinance of the municipal council, therefore, initially, the rules of
this ordinance may be different for each municipality.

Later on, the hypotheses of exercising the right to withdraw by a proxy and in case of co-
ownership of a company share are examined. As for the first mentioned hypothesis, the dissertation
concludes that the law does not provide a direct answer, but one can be found in the interpretation
of the relevant legal provisions. A complex approach is adopted, in which individual hypotheses
of exercising the right to withdraw by a proxy are briefly analyzed. As a result, a conclusion is
reached that when it comes to the exercise of the right by a commercial company, the exercise of
the right under Art. 125, para. 2 of the Commerce Act from a proxy will be fully valid. However,
when it comes to the exercise of the right by another legal entity, the relevant rules for that legal
entity must be observed, insofar as they are special compared to the general rules of the Commerce
Act. In the absence of express regulation of this hypothesis, the right to withdraw by another legal
entity by virtue of voluntary representation should be equated to the hypothesis of exercising the
right to withdraw by a statutory representative of a shareholder who is a commercial company. As
for the hypothesis of exercising the right to withdraw in case of co-ownership of a company share,
it is accepted that a joint declaration of will of the co-owners of the shares is necessary for the
valid exercise of the right. This thesis is argued both with the requirement of the law according to
the provision of Art. 132 of the Commerce Act, as well as with the rules of formal logic, according
to which to accept the opposite thesis would mean to admit that with an independent statement one
of the co-owners of the share could terminate a part of the joint ownership membership in the LLC,
which power the law does not provide.

At the end of the analysis of the exercise of the right of withdrawal from the perspective of
its holder, the hypotheses of execution of the right by a sole owner of the capital in an solely owned
limited liability company and simultaneously by several shareholders in a limited liability
company are examined. Regarding the first hypothesis, it is concluded that the sole owner of the
capital in the LLC is not a holder of the right of withdrawal under Art. 125, para. 2 Commerce
Act. With respect to the second analyzed hypothesis, it is argued that such a hypothesis is difficult
to implement in practice, given the peculiarities of the factual composition of the exercise of the
right of withdrawal. Nevertheless, if this hypothesis crystalizes in practice and during the

expiration of the notice period the shareholders do not decide to terminate the company, there will
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be a company without a membership substrate, which triggers the invalidity of the company
according to Art. 70, para. 1, item 7 of the Commerce Act.

After the analysis of the execution of the right to withdraw from the perspective of its
holder, a certain number of special hypotheses of execution are put into examination. The first of
these hypotheses is the exercise of the right to withdraw only for a part of the company share.
There, the analysis examines the issue of acquisition of more than one company share, which is
disputable in the legal doctrine and court practice from which points it stretches out to make a
conclusion of whether a shareholder can exercise the right of withdrawal only for a certain amount
of its company share. The dissertation adopts the conclusion that a shareholder can own only one
company share and therefore the exercise of the right to withdraw only for a part of the company
share of the departing shareholder is inadmissible.

The hypotheses of exercising the right to withdraw in case of non-performance of the
obligations for capital contribution payment and for additional monetary contribution payment
were also considered. With respect to both of these hypotheses, a conclusion is reached that the
right to withdraw can be validly exercised, regardless of the fact that there is non-performance of
the said obligations. However, the company has the right to exclude the departing shareholder
during the realization of the factual composition of execution of the right to withdraw.

Further on, the hypotheses for the exercise of the right to withdraw in the case of a seized
or pledged company share are put into examination. There, the dissertation adopts the thesis that
the seizure, resp. the pledge, of a company share does not prevent the execution of the right to
withdraw from the LLC. However, in the case of exercising the right to withdraw in the case of a
seized or pledged company share, the amendment to Art. 73c shall be applied, according to which,
before paying the severance payment under Art. 125, para. 3 of the Commerce Act, the company
should notify its creditor, who, in turn, has a one-month period to oppose the payment. In case of
opposition, the amount due should be deposited in a bank to secure the creditor.

In addition, the hypotheses of the exercise of the right of withdrawal during liquidation and
insolvency proceedings are examined. In both hypotheses, it is argued that the exercise of the right
of withdrawal is valid and may lead to the termination of participation in the LLC. However, there
are specific consequences that are determined by the nature of the two proceedings for the
dissolution of the company. With regard to the liquidation, a thesis is accepted that even if the

membership relationship is validly terminated in accordance with Art. 125, para. 2 of the
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Commerce Act, the severance payment of the departed shareholder, calculated in accordance with
Art. 125, para. 3 of the Commerce Act, can be paid only under the conditions of Art. 268, para. 2
of the Commerce Act. If these conditions are not present, then the severance payment should be
paid only when the rest of the property of the LLC is distributed. As far as bankruptcy proceedings
are concerned, the right of withdrawal can also be validly exercised and this will lead to the
termination of the membership in the LLC. However, if this hypothesis is reached and the net value
of the company's assets is in positive position, which triggers a necessity for severance payment
under Art. 125, para. 3 of the Commerce Act for the departed shareholder, this payment cannot be
satisfied during the insolvency proceedings, insofar as it falls under the limitations of Art. 646 and
647 of the Commerce Act. Therefore, the thesis is accepted that the departing shareholder, being
an ordinary creditor of the LLC, will receive satisfaction of its severance payment upon the
distribution of the liquidated property of the company in compliance with the order of claims under
Art. 722, para. 1 of the Commerce Act.

Finally, chapter two ends with the analysis of the practically interesting topic for the
exercising the right of withdrawal by delivery of the notice by the “leaving shareholder to itself”.
The conclusion taken is that in this hypothesis the exercise of the right to withdraw is valid and
may give rise to legal consequences. This conclusion is justified by the fact that there are two legal
relationships within which the person acts - a membership legal relationship within which the
shareholder exercises its right to withdraw and a management legal relationship within which the
same person, acting as a legal representative, accepts the resignation on behalf of the company. It
is thus noted that in case of inaction and failure to notify the company, the managing director is
liable according to the general rules.

After the examination of the special hypotheses of exercising the right to withdraw, the
analysis unfolds into a study of the consequences of the given notice of withdrawal and the possible
actions of the leaving shareholder and the company. This concerns the hypothesis in which the
factual composition of the exercise of the right to withdraw has begun to take place, but has not
yet been completed, insofar as the notice period has not expired.

As a first consequence, the hypothesis of a given notice is put into analysis. The effect of
the given notice in relation to the membership relationship and the options available to the leaving
shareholder and the company are analyzed. It is considered that there is a legal expectation for the

leaving shareholder that its membership will be terminated. After that, the hypothesis of
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withdrawal of the notice is examined. There, the dissertation accords with the position of the court
practice that the withdrawal of the notice is admissible at the outset. In this regard, however, it
should be observed whether the delivering of the notice and its subsequent withdrawal are
exercised improperly. It is stated that if this is the case, then the company has the legal option to
exclude the leaving shareholder. The hypotheses of departure “by mutual agreement” and
exclusion of the shareholder from the LLC before the expiration of the notice period were also
considered. With regard to the hypothesis of leaving “by mutual agreement”, the thesis of the
existence of such a hypothesis is rejected, arguing the position that this hypothesis refers to another
type of termination of membership, which is not based on Art. 125, para. 2 of the Commerce Act,
and on any of the other grounds under the Commerce Act, depending on the specific case. As
regards the exclusion of the leaving shareholder during the expiration of the notice period under
Art. 125, para. 2 of the Commerce Act, the dissertation is on the position that this is always
admissible, if the legal prerequisites for it are present. Finally, this part deals with the remedies
against the leaving shareholder and against the LLC and the rest of the shareholders during the
expiration of the notice period. It is argued that the leaving shareholder could defend its interest
through the claims under Art. 71 and 74 of the Commerce Act, and also through Actio Pauliana,
which shall be conducted in the hypothesis of Art. 135, para. 3 of the Obligations and Contracts
Act.

§ 4. Chapter three

Chapter three is entitled “Legal implications of the right of withdrawal from LLC”. It
includes a comprehensive analysis of the implications of the exercised right of withdrawal.
According to the approach adopted, these implications are examined in a logical sequence and in
chronological order. Their research begins with a general description of the implications and an
attempt to group them according to various criteria, including whether they have a property or non-
property nature, whether they are related to the capital of the company or to the membership of the
shareholder who left, whether they give rise to private or public law obligations, etc.

After the systematization of the implications, the analysis unfolds on the study of each
implication separately. This starts with the termination of the membership relationship as the main
consequence of exercising the right to withdraw from the LLC. The effect of the exercised right to

withdraw is examined and whether it leads to the automatic termination of the membership in the
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LLC or whether a decision of the general meeting of the shareholder regarding the shares in the
capital of the leaving shareholder is necessary in order to terminate the membership in accordance
with Art. 125, para. 2 of the Commerce Act. After an analysis of the opinions presented in the
legal doctrine and court practice, the accepted thesis in chapter one about the two-element
composition of the exercise of the right to withdraw is again confirmed, which is why the thesis
of the automatic effect of the right to withdraw as a result of the realization of its two-element
factual composition of exercise is adopted.

As a next step in the analysis of the consequences, chapter three examines the obligation
to convene a general meeting of the shareholders. Here, a finding is made that the Commerce Act
does not regulate an explicit obligation for the managing body of the LLC to convene a general
meeting of the shareholders as a result of the exercise of the right to withdraw by a shareholder. It
was allowed that such a duty could be inferred by interpretation from the managing director's
general duty to exercise the care of a good trader in the exercise of his managerial functions. It is
concluded that if the managing director does not act, the shareholders can take advantage of their
right to convene a general meeting under the conditions of art. 138, para. 2 of the Commerce Act.
In conclusion, a proposal de lege ferenda is made, based on which the law should be supplemented
with a provision of Art. 138 of the Commerce Act with a new fourth paragraph, according to which
the managing director is obliged to summon a general meeting of the shareholders upon
termination of a shareholder's participation in the company pursuant to Art. 125, para. 1 and 2 of
the Commerce Act.

The analysis then continues with consideration of the consequence for the need to make a
decision regarding the capital share of the leaving shareholder. The starting point of this analysis
is the finding that through the automatic action of the exercised right to withdraw in relation to the
termination of the membership relationship, the exercised right has a direct impact on the
membership substrate of the company. The change in the membership substrate, in turn, leads to
the need to make a decision to amend the Articles of Association of the LLC and the fate of the
shares in the capital of the leaving shareholder. The competent authority to make such a decision
is the general meeting of shareholders. Although the law does not regulate an explicit legal norm
for the possibilities before the general meeting in this hypothesis, they are systematized in the
dissertation, and each of these possibilities is examined in detail. As a first possibility, the decision

to take over the shares in the capital of the shareholder who left by the other shareholders in the
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LLC or a third party to become a shareholder in the company was considered. The analysis here
unfolds into a study of the concept of taking a share in the capital, concluding that taking a share
represents an original way of acquiring a share in the capital of an LLC, in which the shareholder
acquires a share in the company against the making of a share contribution. Bearing this in mind,
the dissertation concludes that taking over the share of the departed shareholder represents a
simultaneous reduction and increase of the registered capital within the meaning of Art. 149, para.
1, ex. 2 of the Commerce Act in conjunction with Art. 203 of the Commerce Act. In this case, it
concerns the invalidation of the share in the capital of the leaving shareholder, through which the
capital of the LLC is decreased by the value of the share of the leaving shareholder and, at the
same time, the capital is increased through the issuance of new shares in an amount corresponding
to shares in the capital of the shareholder who left. As an alternative option to taking over shares,
the possibility of decrease of the registered capital of the LLC with the value of the shares in the
capital of the leaving shareholder has been considered. Within the analysis, the prerequisites, the
procedure and the consequences for the decrease of the registered capital in this hypothesis are
examined, taking into account their specifics, which are caused by the exercised right to withdraw.
At the end of this part, the decision to amend the company’s Articles of Association is also
considered, where the questions of who is the competent authority and what is the necessary
majority are also analyzed.

Additionally, the analysis moves on to examine the obligation to change the name of the
company as a result of the exercise of the right of withdrawal. It is stated that such an obligation
is present where the name of the shareholder who left is contained in the name of the company.
The various options before the company in such a case have been analyzed with the emphasis put
on the questions if the obligation to change the name of the company is within the scope of the
check by the registration officials during the registration process at the Bulgarian Commercial
Register and Register of Non-Profit Legal Entities. It is concluded in the dissertation that in the
case of changes in the membership substratum of the LLC as a result of a withdrawal, during the
registration proceedings, the registration officer should check whether, along with the other
changes, a change of the company name of the LLC has also been requested, if the name of the
company includes the name of the shareholder who left the company. If the company has not

applied for such a change, then a written consent of the shareholder who left on the company to
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continue use its name should be given in accordance with Art. 10, para 2 of the Commerce Act,
along with the other documents evidencing the changes applied for registration.

As a next step in the analysis of the implications of the right of withdrawal, the key
implications regarding the severance payment for the company share of the withdrawing
shareholder was examined according to Art. 125, para. 3 of the Commerce Act. Here the analysis
begins with an examination of the text of the provision of Art. 125, para. 3 of the Commerce Act,
on the basis of which a conclusion is drawn about the imprecision of this provision, which is
overcome by interpretation in practice. Further, the analysis unfolds in specifying the prerequisites,
in the presence of which a claim for severance payment arises under Art. 125, para. 3 of the
Commerce Act in favor of the shareholder who withdrew from the company. The issues related to
the calculation of the severance payment claim under Art. 125, para. 3 of the Commerce Act have
been analyzed in a separate paragraph. For this purpose, the concept of “net value of the property”
within the meaning of Art. 247, para. 2 of the Commerce Act has been put into investigation, where
the dissertation illustrates the positive and negative balance at the end of the month during which
the termination of membership occurred in accordance with Art. 125, para. 3 of the Commerce
Act with specific figures. For a more complete delineation of this concept, differentiations are
made with the concepts of market value of the company share and liquidation share value. Separate
components, which should not be included in the calculation of the equity of the company share
under Art. 125, para. 3 of the Commerce Act, are also examined. After the completion of the
analysis for the calculation of severance payment under Art. 125, para. 3 of the Commerce Act the
question of the legal nature and characteristics of the claim under Art. 125, para. 3 Commerce Act
are taken into considereation. It is concluded that this claim is a monetary claim, the demand ability
of which occurs with the occurrence of the claim itself. From this moment the statute of limitations
for the claim begins to run, while the moment of delay occurs after an invitation from the
shareholder is made. Furthermore, the issue of payment of the severance payment claim under Art.
125, para. 3 of the Commerce Act in judicial and extrajudicial order, analyzing the relevant
features, is also considered.

In order to complete the analysis regarding the implications for obtaining a severance
payment for the company share under Art. 125, para. 3 of the Commerce Act, a study of the legal
nature of the norm under Art. 125, para. 3 Commerce Act is also made. The considerations of the

legal doctrine on the dispositive nature of the norm and the radically opposite views of the court
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practice on the imperative nature of this norm are examined in detail. From this point of analysis,
it is moved to the examination of the specific arrangements in deviation from the prescriptions
under Art. 125, para. 3 of the Commerce Act that are often applicable in practice. With regard to
the stipulation for a different moment at which the severance payment amount should be
determined, the conclusion of the court practice is criticized for the invalidity of such a stipulation,
but at the same time attention is drawn to the fact of lack of practical expediency in its adoption.
With regard to the stipulation for a different way of determining the value of the shares, a
conclusion is made that the stipulation for calculating the share in an amount corresponding to the
nominal value of the capital contribution is null and void due to a conflict with the law on the basis
of Art. 26, para. 1, proposition 1 Obligations and Contracts Act in conjunction with Art. 133, para.
1 Commerce Act in conjunction with Art. 125, para. 3 of the Commerce Act. The stipulation for
determining the equivalence of the company’s share by market rather than balance sheet value was
also analyzed, as it has extremely practical significance. After a detailed examination of the
opinions in the doctrine and the court practice, as well as the arguments presented for and against
the invalidity of such a stipulation, it is concluded that the determination of the share of the
shareholder who withdrew from the company by market value gives rise to many ambiguities and
contradictions in theory and practice, which can to be overcome through legislative means. Since
there are solid arguments in favor of the need to allow a deviation from the method of determining
the value of the company share under Art. 125, para. 3 of the Commerce Act, then such a deviation
should be allowed. In this regard, a de lege ferenda proposal was made, according to which if the
shareholders deviated from the prescriptions for calculating the severance payment under Art. 125,
para. 3 of the Commerce Act, then the claim for the equity of the company share of the shareholder
who left shall be paid only if the net value of the company’s property is a positive amount. It is
also indicated that there is a need to arrange additional legislative guarantees. Such a guarantee
can be a settlement of an express right for the shareholder who left to request an inspection of the
financial statements of the LLC by a registered auditor in case of doubt as to their veracity, as well
as relative invalidity vis-a-vis the company’s creditors in the event of payment of the severance
payment under Art. 125, para. 3 of the Commerce Act in violation of the stated de lege ferenda
rules.

Finally, an examination of the obligation to apply for a change in the registered

circumstances and announce a new Articles of Association in the Bulgarian Commercial Register

26



and Register of Non-Profit Legal Entities following the withdrawal was made. There, both the
general hypothesis in which the LLC and its bodies are not inactive and apply in good faith for the
striking-off of the shareholder who left, and the hypothesis in which there is inaction are taken into
consideration. For this hypothesis, the options for protection of the shareholder are analyzed in
detail, including filing of a claim under Art. 29, para. 1 Commercial Register and Register of Non-
Profit Legal Entities Act, the implementation of administrative responsibility towards the
managing director of the LLC, the conduct of claim against any person who contests the
termination of membership and the claim for damages towards the managing director or LLC
according to the general procedure under Art. 45 Obligations and Contracts Act. In light of the
accepted resolution under item 1 of Interpretation Ruling No. 1 of 31.05.2023 under item 1/2020,
of the Supreme Cassation Court, it is advocated that the practical contradictions should be resolved
by legislative means. For this purpose, a de lege ferenda proposal has been made, according to
which a legal right of the shareholder who left to request its striking-off from the register, similar
to the one of the managing director according to the provision of Art. 141, para. 5 of the Commerce
Act, should be regulated in the law.

For the completeness of the study, chapter three includes an analysis of the remaining
general implications of the executed right of withdrawal, including the impact of the withdrawal
on other legal relationships between the shareholder who left and the LLC, as well as the tax legal

consequences of the withdrawal.
§ 5. Conclusion

In the conclusion part of the dissertation, some more general conclusions and findings,
which were made within the scope of the dissertation and have the character of scientific and

scientific-applied contributions of the dissertation work, are summarized in chronological order,
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IVV. Main scientific findings and practical contributions of the

dissertation

The main findings, conclusions, as well as scientific and scientific-applicable contributions
of the dissertation work include the following:

1. Carrying out a comprehensive analysis of the concept, exercise and legal consequences
of the right of withdrawal from an LLC.

2. Carrying out a detailed and in-depth study of the origin of the right of withdrawal from
an LLC under Bulgarian law. The finding that the origin of the right of whidrawal can be sought
already in the period after the restoration of the Bulgarian state in 1878. During this period, even
though the LLC Act (repealed) did not regulate an express right of withdrawal, as currently
provided for in Art. 125, para. 2 of the Commerce Act, the Bulgarian legislation recognized both
the right to unilaterally terminate membership in a cooperative under Art. 24, para. 2 Cooperatives
Act (repealed), as well as the possibility of the withdrawal of a partner from a general partnership,
derived by way of interpretation from the legal doctrine of that time. As the next step in the
historical development of the right to withdraw, the dissertation defined the explicit regulation of
such a right in the Decree No. 56 on economic activity (repealed), which was subsequently
confirmed with the current regulation of the right of withdrawal in the Commerce Act.

3. Carrying out a detailed and in-depth comparative legal analysis of the regulation of
rights for unilateral termination of membership in a limited liability company in the legal systems
of Germany, Austria, France, Italy, Switzerland, Russia, Turkey, Great Britain and the USA, as
well as in the sources of the law of the European Union, which are analogous to the right under
Art. 125, para. 2 of the Commerce Act. As a result of this research, a conclusion is reached that
the right to withdraw from the Bulgarian LLC is not a unique right that is characteristic only of the
Bulgarian legal system. Its manifestations are also found in the legal systems of foreign countries
and the law of the European Union.

4. Determining the factual composition of execution of the right of withdrawal. The
dissertation adopts the conclusion that the right has a two-element factual composition of
execution, which consists of (1) sending a written notice to be received by the company and (2)
expiration of the term provided for in the law or the Articles of Association. The thesis of part of

the theory and court practice regarding the automatic effect of the right to withdraw was confirmed.
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In this way, it was concluded that the effect of the right to withdraw occurs simultaneously with
the implementation of its factual composition of execution of the right.

5. Adoption of a definition of the right to withdraw from the LLC. Based on the analysis
of the nature and factual composition of execution of the right to withdraw under Art. 125, para. 2
of the Commerce Act it is concluded in the dissertation that the right to withdraw is essentially a
subjective potestative right of a shareholder to unilaterally terminate the membership with the
LLC.

6. Defining the functions of the right to withdraw from LLC. The functions that the right
of withdrawal fulfills are complex. On the one hand, they include both the protection of the
principle of autonomy of will, which is typical of private law, and the protection of the
constitutional principles of free economic initiative and freedom of association. On the other hand,
the right of withdrawal can also be seen as a means of protecting the interests of both the
withdrawing shareholder, the LLC and all third parties, including the company's creditors.

7. Defining the nature of the norm under Art. 125, para. 2 Commerce Act and
determination of permissible arrangements deviating from its prescriptions. The thesis was
advocated in the study that the norm under Art. 125, para. 2 of the Commerce Act should be
defined as dispositive. However, the possibility of an arrangement in deviation from its
prescriptions should not be absolute. According to the invalidity criterion adopted in the thesis,
any agreement that leads to the objective impossibility of execution of the right to withdraw should
be qualified as null and void.

8. Differentiation of the hypotheses of execution of the right to withdraw according to the
bearer of the right. The specifics of the exercise of the right to withdraw by an individual, a legal
entity, the state, the municipality, a proxy of a shareholder, jointly in co-ownership of a company
share, by a sole owner of the capital, etc., were considered. Special hypotheses of the exercise of
the right to withdraw with significant practical importance have also been analyzed.

9. Determination of the consequences of the received notice of withdrawal and the
existence of a state of legal expectation towards the withdrawing shareholder as a result of
receiving the notice under Art. 125, para. 2 of the Commerce Act by the company.

10. Carrying out a thorough analysis of the features of withdrawal of the notice and
protection of the withdrawing shareholder against bad faith actions of the LLC during the

expiration of the notice period under Art. 125, para. 2 of the Commerce Act. With regard to the
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issue of withdrawal of the notice to leave, the study adopted the court practice thesis of the
admissibility of the withdrawal by analyzing the limits of this admissibility and the legal
consequences in case of abuse of the right to withdraw the notice of leave. The thesis on the
permissibility of termination of membership “by mutual consent” within the expiry of the notice
period was rejected. The options for protection against the withdrawing shareholder in the event
of a deliberate reduction of the property of the LLC during the expiration of the notice period were
also considered.

11. Explicit definition and systematization of the implications of the exercised right to
withdraw based on various criteria such as whether they are property or non-property, whether
they are related to the capital or the withdrawing shareholder or not, whether they are private or
public law implications, etc.

12. A comprehensive and thorough examination of each of the implications of the
exercise of the right to withdraw separately by raising the relevant theoretical and practical
questions to which resolving is proposed.

13. Examination of the taking over of the withdrawing shareholder’s share as a possible
solution for the fate of the released share in the capital after exercising the right to withdraw. The
definition of the concept of taking over shares as an original way of acquiring a share in the capital
of an LLC, in which the shareholder acquires a share in the company against the making of a share
contribution, as well as taking over the share of the shareholder who has left, in which case it is a
simultaneous capital decrease and increase within the meaning of Art. 149, para. 1, prop. 2 of the
Commerce Act in conjunction with Art. 203 of the Commerce Act.

14, Carrying out a detailed analysis of the method of calculating the severance payment
for the company share under Art. 125, para. 3 of the Commerce Act. Defense of the thesis that, in
the absence of a contrary stipulation in the Articles of Association, the balance sheet value of the
shares determined pursuant to Art. 125, para. 3 Commerce Act should be considered. Criticism of
the conclusions of the court practice regarding invalidity of the stipulations in deviation of Art.
125, para. 3 Commerce Act and adopting the conclusion that it should be reconsidered, with the
emerging contradictions being overcome legislatively through the settlement of guarantees in favor
of the withdrawing shareholder, the company and its creditors, as well as the proposals de lege

ferenda regarding these guarantees.
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15. Derivation of proposals de lege ferenda based on the conclusions and findings made
in the dissertation, among which a proposal to resolve the issue of decapitalization of the LLC as
a result of paying the severance payment to the shareholder who left through the provision of an
obligation to pay the claim under Art. 125, para. 3 of the Commerce Act only if the net value of
the company’s assets is a positive value, as well as the proposal to resolve the issue regarding the
legal standing of the shareholder who left from the LLC to request its own striking-off from the
Commercial Register and Register of Non-Profit Legal Entities through the adoption of a provision
similar to Art. 141, para. 5 of the Commerce Act, regulating such legitimation in favor of the

LLC’s managing director.
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