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I. O0ma xapakTepucTHKA HA 1MCEPTAMOHHMSA TPYA

§1. 3naunmocT Ha U3CJIeABAHETO

OOu1ecTBEeHUTE OTHOILICHHS, CBBP3aHH C IPENOCTABIHE HAa MEIUIIMHCKAa IOMOII,
IIPEJICTaB/IsIBAT BaKHA M UyBCTBUTEJIHA TEMaA 3a BCEKU I'PAXKAAHMH, Thil Karo ca CBbP3aHU C
peanu3upaHeTo U rapaHTUPAHETO HA OCHOBHU YOBELIKU IIPaBa — IPABOTO HA 37]paBE U KUBOT.
ITo nanam Ha C30 npUYMHABAHETO HAa BPEIM HA MALMEHTH 110 BPEME Ha JICUEHUE B PE3YNTAT
Ha MHIMJCHTH, HECBbP3aHU C MPOTUYAIOTO 32005 BaHe, a ¢ MEAULIMHCKOTO OOCITyKBaHe, ca
Ha 14-To MSCTO B CBETOBEH Mamiald cpel MPUUUMHHUTE 3a 3a00JIEBAEMOCT U CMBPT 3a€JHO C
TyOepKyno3ata u Manapusta. [Ipuema ce, ue npu 421 MUITHOHA XOCMUTATU3AIUN TOTUIITHO B
JeueOHUTE 3aBEIEHNS HACTHIIBAT NPUOIM3UTENHO 42,7 MUIMOHA TAKUBA CHOMTHS. !

CpBpeMeHHAaTa MEIMLMHCKA HayKa JEMOHCTPUpPA W3KIIOUUTENEH HAlpeabK II0
OTHOUICHHE Ha JICYEHUETO Ha TEKKH COLMAITHO-3HAYNMU 3a00JIIBaHMS, H3IOI3BAHETO HA HOBU
TEXHOJIOTHHM M BbBEX/IAHETO HAa HOBM JMArHOCTUYHM M JieueOHM MeToau. B chuioTO Bpeme
MAIMEHTUTE CTaBaT BCE MO-B3UCKATEIHU U IO-MH(MOPMUPAHU 3a CBOUTE MpaBa. B cBoil qoknan
OpraHusanuaTa 3a WKOHOMHYECKO ChTpyaHudecTBo u passutue (OECD)? mocousa, ue
OnarojapeHre Ha JEHHOCTTa Ha aKTMBHMCTH M OPraHM3ALMHU, KAaKTO M Ha MPOBEXJAHETO Ha
MH(POPMALMOHHU KaMIIaHWHU, OPTaHU3UPAHU OT IOPUCTH U MENIUH, MAUEHTUTE ca Mo-100pe
MHGOPMHUPAHHU 3a CBOHMTE IpaBa, BKIIOUMTENTHO 3a IMPAaBOTO UM Ja MOJy4aT KauyeCTBEHA
MEIUITMHCKA TOMOII ¥ 1a ObJ1aT KOMIICHCHPAHH, aKO [0 BpEMe Ha JieueHHe ObJaT yBpEeIeHH.

3aroBa KaueCTBOTO Ha METUIIMHCKATa IIOMOII CJIe/IBa J1a ObJie pasriie[aHo He CaMo KaTo
MOHATHE, U3MOI3BAaHO B YNPaBICHHETO Ha 3[PAaBHUTE CHCTEMH M M3paboTBaHE HA 3J(pPaBHU
noauTuku. Heo0XonuM e HeroBHsIT aHaIu3 KaTo MOHATHE C IPAaBHO 3HAYEHUE, KOETO UMa IpsKa
U HEINOCPEJICTBEHA BPb3KAa C BB3HMKBAHETO HA TPaKJAHCKA OTTOBOPHOCT 32 MEIUIIMHCKU
CHELUATUCTH U JiedeOHHN 3aBeneHus. 11omoOHO mpoy4BaHe 3aciykaBa YCHWJIMS M 3allOTO B
LIEJIUSL CBAT B TOCJECTHHUTE J[BA/IECET TOAMHU ce HAONIoaBa TEHICHLUS KbM IOCTETIEHHOTO
yBelIn4aBaHe Ha Opost Ha ChACOHUTE CIIOPOBE, BH3HUKBAILHU IO MTOBOJ HACTHIIWIO yBpEXKIaHe
Ha TIAIMEHT, CBBP3AHO C JICYEHHE, B TOBA YUCIIO M B Bhirapus®. A B cTpaHara HU caMo 3a

nepuozna ot 2015 . 1o 2021 r. ce HaOmonaBa TpaifHO HapacTBaHEe Ha CpeaHUs Opoi ChIeOHU

U http://www.who.int/news-room/facts-in-pictures/detail/patient-safety, mocmemno mocrsmaa Ha 30.12.2023 T.
[Ipuema ce, ye BEpOSITHOCTTA Jla MOCTpasall Ipu camoiieTHa katactpoda e 1:1000 000, mokaTo BeposTHOCTTA
MauMEeHTHT Ja MOCTpaa NPy WIH MO MOBOJ OKa3BaHe Ha MeAuLMHCKA oMol € 1:300.

2 OECD Medical Malpractice, Prevention, Insurance and Coverage Options, Policy Issues in Insurance No 11
(2006)

3 Jena. A.B. and others. Physician spending and subsequent risk of malpractice claims. BMJ, 2015. Bx. cbImo u

D.M.Studdert and others “Prevalence and Characteristics of Physicians Prone to Malpractice Claims 374 NEJM
354-362, Australia, bmj Quality and Safety in Health Care 22 (2013), 532-540.
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HCKOBE 3a 00e3IIETeHNEe Ha MAlMEHTH 3a BPEIH, HACTBIWIM MPH OKa3BaHE HA MEIUIIMHCKA
noMolll, B cpaBHenue ¢ neprozaa or 2007 r. go 2014 r.#

W3cnenBanero Ha BBIPOCA 32 OKa3BaHE HA HEKAYECTBEHA MEIUIIMHCKA MOMOII H
Bpb3Kara I ¢ rpakJaHCcKaTa OTTOBOPHOCT HA ChOTBETHHUTE CYOEKTH € 0COOeHO BaxkHO. To3u
npo0ieM 3acsra BCEKHU €UH YOBEK, Thil KaTo ce HaMMpa B MpsiKa Bpb3Ka C TAPAHTUPAHETO U
pearm3upaHeTo Ha MPAaBOTO HA 37paBe M )KUBOT. 3HAYMMOCTTA Ha IpobieMa ce CBbp3Ba U C
MIPUETHUTE B MOCIICAHNUTE TOAUHU TOJISIM OpOoli HOPMATHUBHH (3aKOHOBH M MTOJI3aKOHOBH) aKTOBE
B o0nacTra Ha 3/paBeolNa3BaHETO, KOUTO OKa3BaT MPSKO BB3ACHCTBHE BbPXY MpaBMiaTa 3a
paboTa Ha MEIUIMHCKUTE CIEHUATUCTH W JieueOHUTe 3aBeneHUs. OOCHKAaHETO UM B
KOHTEKCTa Ha Je(UHHpPAHETO Ha HEeKayeCTBEHATa MEIWIIMHCKA IOMOI JONpUHAcS 3a
U3ACHSBAHETO Ha MpolJieMa 3a OTTOBOPHOCTTA B Ta3H cepa OT 00IIeCTBEHUS KUBOT.

He nHa mocnenHo MsCTO JaHHHUTE, ChOpaHU upe3 aHanu3 Ha 580 cpaeOHU aena Mo
HCKOBE 32 00e3IleTeHNEe Ha MAIMEeHTH 3a MPUYUHEHU BpPEIU MPH OKa3BaHE HAa MEIUIIMHCKA
MOMOII, TOKa3BaT HE CaMO TEHJEHIMS KbM HapacTBaHE Ha TEeXHHS Opoil, HO M KbM
yBeIMYaBaHE Ha pasMepa Ha MPUCHKIAHUTE O0E3IIETEHHS 3a HEMMYIIECTBEHH Bpeau . To3u
(bakT MOXe CepruO3HO J1a MOBIHUsE HE CaMO BbPXY (PMHAHCOBOTO CHCTOSIHUE U CTA0MIIHOCTTA HA
neyeOHUTE 3aBECHHS, HO W BbpPXY IOBEICHHETO Ha MEIUIMHCKHUTE CcHenuamuctd. ToBa
M3MCKBA TMOCIEIHUTE J1a pa3lo3HaBaT TOBA SIBICHHE B MpAKTHKaTa CH, KakTo W Aa Objar
MH(GOPMUpPAHHU 32 PABHUTE IMOCIEANIIN OT OKa3BaHETO HA HEKAUeCTBEHA MEIUIIMHCKA TTOMOLII.

W3scHsBaHeTO HAa penuia MOHATHS, OTHOCHMM KbM IPEJOCTaBSHETO Ha
HEKayeCTBeHaTa MEIUIIMHCKAa TIIOMOI, Ha METOAWTE 3a pa3lo3HaBaHETO W Karo

IMPaBHOPCJICBAHTHO SABJICHUC W HA NOCIICAULUTC 174 I1¢ MOAIIOMOIHE W IIpaBOpa3gaBaTCiHATA

4 ABTOPBT Ha JMCEPTALMOHHMSA TPYJ € M3CIENBAl ChAeOHHMTE aKTOBE, MOCTaHOBeHM 110 580 chaeOHM jena,
o0OpasyBaHu npesl ObIrapCKUTE ChIMINIIA CPEILy JeUyeOHH 3aBECHUS M MEJUIMHCKH CIIENHUAICTH B IIEPUOA
ot 2007 r. 10 2023 r., kaTo nHpopManusTa € chdOpana upe3 LienTpannus yeb 6a3npan nuaTEpdEiic 32 MOCTAHOBEHH
cpae0nu akToBe (LIYBUIICA) n upe3 u3non3Bane Ha 3aK0OHA 3a AOCTHII 10 obmecTBeHa napopmarust (30ON) u
Enexrtponen noprai 3a enexrponno npasochaue (EITEIT). YcranossBa ce, ge B neprona 2007-2023 r. 6posr Ha
3aBe/ICHUTE ChACOHN JIeNa 3a IIepHoJl OT €HA TOANHA HapacTBa OT cpegHo 20 chJIeOHH TPOU3BOACTBA TOAMIIHO
10 2015 r. Ha cpeano 40 B nepuoga ot 2015-2019 r. no cpenno 60 npoussozacTea B nepuona 2019-2023 r.

5 B cn. ,,JOpuanueckn 6apomersp*, 6p. 19/2019 1., n3ganue Ha LleHTHpa 3a NpaBHU MHHIUATHBH, aBTOPHT Ha
HACTOSAIIMS JTUCEPTAlMOHEH TPY[ MpPEACTaBH aHAIN3 HA JaHHUTE, ChOpaHM upe3 m3cienBaHe Ha 458 nmena B
o0acTTa Ha MEIMIIMHCKHUTE ACIUKTH. B eI1H OT IpeacTaBeHuTe MPUMEPH UIIEIBT € IPEISBIII FICK 3a 3aIlIaliaHe
Ha 00€3IIeTeHNE 3a HeuMyIecTBeHN Bpenu B pasmep Ha 900 000 nB. 1 ¢ Omir 0ocBOOOIEH OT 3alamaHeTo Ha
JIbpKaBHA TaKca U HA Bb3HArpaXkJCHUE 3a BELIM JIMIA. BriociaencTBue ChIbT € MPUCHINI 00e3IIeTeHHE B pa3Mep
Ha 400 000 51B. 1 3aKOHHA JINXBA 3a 3a0aBa, Bb3M3amIa Ha cymara oT 144 300 iB. Obmiara ApnKIMa CyMa Bb3JIH3a
Ha 580 000 1B., BEIHO C MPUCBHICHUTE B TEXKECT HA OTBETHHKA IO AEIOTO pa3HOCKH. OTBETHHKBT € JIe4eOHO
3aBejieHHE 3a OOJTHIMYHA ITOMOIL, HAMHUPAIIO Ce B 00JIACTEH Ipajl, KaTo 110 IaHHH, MyOJIMKYBaH! Ha €JICKTPOHHATA
crpannna Ha H30K, cpeanusT pa3mep Ha 3aIU1aTeHUTE CPEJICTBA 32 OKa3BaHE HA OOJHMYHA MEIUIIMHCKA TTOMOII
Ha ToBa jieueOHo 3aBezenue ¢ 80 000 1B. MeceuHo, a roguniHuTe Npuxoau or H30K Bb3nmu3ar Ha okoio 1 miH.
JIB. B 3aBHCHUMOCT OT KOHKpETHaTa rojuHa. ToBa o3Ha4aBa, e o0IaTra cyma, KOSITO JICUEOHOTO 3aBEICHHUE €
CIIeABAJIO Jla 3aIUIaTH, HaABUIIIaBA pa3Mepa Ha OCHOBHHS IPUXO]] HA OOJHHUIIATA 33 TIEPHOJT OT MOJIOBUH TOIUHA.



NEMHOCT, Ype3 KOSATO C€ OCUTypsiBa 3allMTa HAa HApYLIEHUTE OCHOBHM YOBEIIKHM IpaBa Ha
31paBe€ U KUBOT.

§2. Ilpeamer u 321241 HA U3CJIEABAHETO

I/ISCHCI[BB.HGTO pasriciKaa NOHATUCTO KAaYCCTBCHA MCIHMIMHCKA ITOMOI KAaTO CAWMHHO
MOHATHE ChC 3HAUYEHUE B aJIMUHUCTPATUBHOTO U TPAXKAAHCKOTO mpaBo. Upes aepuHupaHeTo
My C€ JOCTUTa JO CBIIHOCTTa HAa HETOBUs TNPOTUBOIIOIOXKEH 00pa3 — HeKauecTBEHATa
MCOUIIMHCKA ITOMOIII, HEWHHUTE NOPOABJIICHHUA W HAYUMHH 34 YCTAHOBABAHC. HexauecTBenara
MCIUIIMHCKA IIOMOIl € aHalIu3upaHa OT INICAUIIC Ha HEWHOTO 3HAYCHHWE 3a BL3HMKBaHE Ha
Ipa)1aHCKa OTTOBOPHOCT.

Or  nmpeanmera  Ha  HM3CIAEABAHETO  Ca  H3KIIOUYEHUM  BBIPOCUTE 32
AIMUHUCTPATUBHOHAKA3ATCIIHATA OTITOBOPHOCT HAa MCAUIHMHCKUTC CIICHUAIIMCTHU H s1e4eOHn
3aBCACHHA IIpW HApyllaBaHC Ha IIpaBaTa Ha IMMAUCHTUTC, B TOBAa YHUCJIO W IIPpaBOTO Ha
KaueCcTBEHa MeAMIMHCKa momoml. M3BbH o0xBara Ha Tpylda OCTaBa W HaKa3aTellHATa
OTTOBOPHOCT 3a MPUYUHABAHE HA CMBPT WIM TEIECHHU IIOBpENM IIPU YIPAXKHABAHE Ha
npodecusiTa MeAULUHCKH CIICIIUATTUCT.

C OomICa HU3SACHABAHCTO M OTKPOABAHCTO HA HU3CJICABAHOTO IMOHATUC Ca HAIIPpaBCHU
CpaBHCHHA U OTTPAHUYCHHA Ha HCKAYCCTBCHATA MCIUIIMHCKA MOMOII OT CXOAHH IMOHATHA U
MHCTUTYTH, KaTO aHAJIM3bT HA MIOCJIETHUTE € CaMO C OTVIe]l TIOCTaBeHaTa 3aja4a, 0e3 J1a ce Lenu
II'BJIHOTO UM U3sCHsIBaHe. VI3BbH 00XBaTa Ha TPy/Aa OCTaBaT APYrd HEIPABOMEPHH I0PUINUECKU
(akTH, KOUTO Ca OCHOBAaHME 3a BH3HMKBAHE HA TPAXKJAHCKa OTTOBOPHOCT — HaINpUMeEp
HapyllaBaHe Ha €THYHHU MPaBUJIA TIPU OKA3BaHE HA MEIUIIMHCKA TOMOII’.

I/ISCHCI[BB.HGTO HsiMa 3a 1CJ1 aa 00XBaHe BCHYKHU IMpaBHU MOCICAUIIA OT OKAa3BAHCTO HaA
HEKAaueCTBEHAa MEIUIMHCKA IIOMOL], a € CBbCPEJOTOYEHO OCHOBHO BBPXY Haii-
pasInpocTpaHeHara nocieauua — rpaxaaHckara OTToBOpHOCT. Ha cboTBETHUTE MecTa B Tpyaa
e 6’bIIaT CIIOMCHATU U APYT'U Bb3MOKHU IMIPAaBHU NOCJIICAUIU, HO CaMO C IICJI CPABHCHUC WUJIN
3a II'bJIHOTA HA U3JIOKCHUTC TC3U U ChXKIACHUA.

Haxkpas e BaxxHO 12 ce oTOenexH, 4e TpyAbT c€ 3aHUMaBa OCHOBHO C pa3KpUBAHETO Ha
CBhINHOCTTA HAa IOHATHUCTO ,, HCKAYCCTBCHA MCAUIIMHCKA HOMOH_[“ U rpaxxaaHckKara OTTOBOPHOCT

KaTo TMOcCJenuiia OT ToBa CHenu(UYHO SIBICHHWE B 3/paBeona3BaHeTo. HekadecTBeHara

® B peauua cou chaebuu aktose BKC npuema, de ,,Ha 00€31IETSIBaHE MO OOIIMS PET TIOIEKAT BCUUKU BPEJIH,
BKJIIOUMTEIHO W TE3W, KOMTO Ca NMPUYMHEHH B pe3yiTaT Ha IOBEACHHUE, M3pa3siBallo Ce B HE3aUHTaHE U
HechoOpa3siBaHe ¢ eTHYHHU TpaBuia U HopMH. (Bxk. Hamp. P. ot 13.09.2010 r. mo rp. . Ne 1329/2009 r. na BKC;
cBBp3aHu Aena: B. p. 1. Ne 1379/2007 r. na Oxpwxaus ¢l — Bapra, tp. 1. Ne 3651/2005 r. Ha PationHus cba —
Bapna).



MEAMIIMHCKA TIOMOIII € pa3IiejaHa KaTo HeMPaBOMEPEH IOPUANIECKH (DAKT, KOWTO € 0OEKTUBHO
OCHOBaHHE Ha TpaKJaHCKaTa OTTOBOPHOCT. M3cienBaHeTo ce cnupa U Ha CyOEKTHBHOTO
OCHOBaHHE Ha TPa)JaHCKAaTa OTTOBOPHOCT — JbDKMMara TpWKa M HEWHaTa Bpb3Ka C
MOHSITHETO ,,HeKaueCTBeHa MeauinHcka oMo, [lopanu mupokus oo6xBar Ha mpodiieMa 3a
rpa)kIaHCKaTa OTTOBOPHOCT Ha MEAMIIMHCKHUTE CTICIHAIUCTH U JICUeOHUTE 3aBEJCHISI, U3BHH
o0xBaTa Ha M3CIIEABAHETO OCTaBaT MPUYMHHATA BPBH3Ka M BBIPOCUTE 32 UMYIICCTBEHUTE U
HEUMYIIECTBEHUTE BPEIH, KOUTO MOTAT J]a HACTBIISIT B pe3ylITaT OT OKa3BaHE HAa HEKAaueCTBEHA
MEIHUIIMHCKA TIOMOIII.

3amadarta, KOATO C€ MOCTaBsi B IUCEPTALMOHHUS TPYI, € ObJe M3ICHEHO MOHSITHETO
,,HCKQUeCTBEHA MEIUIIMHCKA TIIOMOII‘ W HETOBUTE TMPABHU TMOCJICIUIM, B HYaCTHOCT
BB3HUKBAHETO Ha IPaXKTAHCKA OTTOBOPHOCT. B TO3M acmeKkT B M3CIeBAHETO HAMUPAT PEIICHUE
CJICTHUTE KOHKPETHHU 32/1a4H:

4 U3SICHSIBAHE HAa TIOHATUETO ,,Ka4eCTBEHA MEAUIIMHCKA TIOMOIIL" KATO CYOSKTHBHO
MPaBo Ha MAIUCHTA,

4 U3SICHSBAHE HAa OCHOBHMU TIOHSTHUS, CBBpP3aHHM C I[PABOOTHOIICHHUETO,
BBH3HUKBAIIO BHB BPb3Ka C OKa3BaHE Ha MEAUIIMHCKA MOMOII, B TOBA YHCIIO CHCHH(PUIHUTE
CyOEKTH Ha MPaBOOTHOIICHUETO, MPEAMETHT Ha MPABOOTHOLIEHUETO U IOPUINIECKUTE (HaKTH,
KOWTO IO TTOPax/ar;

4 aHaJIM3 Ha JOroBOpa 3a MEAWIIMHCKA IIOMONI KAaTo W3TOYHUK Ha
MIPABOOTHOIICHHETO MEXKIY MAIMEHT, OT €HAa CTPaHa, U MEIUIUHCKHA CICIHUATUCT U (WJIH)
nedeOHO 3aBeJIeHUE, OT IPYTa;

4 U3SICHSIBAaHE Ha CHIIHOCTTAa Ha OTACTHUTE (OpMHU Ha HEKadeCcTBEHATa
MEAMIIMHCKA ITOMOII U Mpejiarane Ha MPaKTUYeCKH MHCTPYMEHTH 3a TSXHOTO YCTaHOBSIBAHE;

4 CpaBHEHHE Ha TOHSTHETO ,,HEKAYeCTBEHA METUIIMHCKA TOMOII™ CHhC CXOIHU
MOHSTHSI (HEKa4eCTBEHO M3IIBJIHEHUE Ha IOTOBOP, Ne(hEKTHU CTOKH, JIEKapCKa Ipelika);

4 00CHKJIaHEe Ha CBHITHOCTTA HA FPaXKIAHCKATa OTTOBOPHOCT KaTO MOCIEAMIIA OT
MPEIOCTaBsSHE HA HEKaYeCTBEHA MEIUIIMHCKA TOMOIII;

v aHaIM3 W CHUCTeMaTu3alus Ha chaeOHaTa TpakTWUKa B o0nacTtra Ha
rpakJIaHCKaTa OTTOBOPHOCT 3a MPEAO0CTaBSIHE Ha HEKAueCTBEHA MEIUIIMHCKA TTOMOIII

4 00CHKIIaHE HA U3JI0KEHHUTE MPOOIEMH B CPAaBHUTEITHOIIPABEH ACIEKT, KaTro ce
CBIIOCTABAT TEXHUTE PEUICHHs C Te3W Ha IOPUCHPYACHIMATA Ha APYTd JAbPKAaBH OT

KOHTHUHCHTAJIHATA U aHINIOCAKCOHCKATa NpaBHU CUCTCMHU.



Ilenra, kosiTO € TMOCTaBEHa B U3CJICIBHAHETO, € Ja Ce€ MPEANokKaT JIOTHYHO
MPOU3TUYAIIM OT TIPABHUS aHAIHM3 U3BOJH, KOUTO J1a ObaaT 0000IIeHN B 3aKIIOYCHUETO MO

¢dopmara Ha IPEATIOKEHUS U IPETIOPHKU:

v HU3CHABAHC U CUCTCMATU3HUPAHC HA OTACIIHU MIOHATUA U O6$ICH$IBaH€TO UM KaTo
SBJICHUSA, OTpa3sdBallld Cce BbpPXy INpaBHaTa cdepa Ha MALUCHTUTE W MEAULUHCKUTE
CIICIINAJIUCTHU U J'IG‘-I€6HI/I 3aBCACHUA,

v UACHTU(UIMPAHE HAa KOHKPETHHM IPAKTUYECKH M TEOPETUYHH MpodiemMu,
OTHOCHUMMU KbM aHAJIU3UPAHUTC IIOHATHA, U IIPCIIJIOKCHUA 3a TAXHOTO IMPCOAOJIABAHEC,

v dbopMynpaHe Ha KOHKPETHH MPEUIOKEHUsS 32 U3MEHEHHUs Ha HOpMaTHBHATA
ypenba, KOUTo Orxa MOIJIH /1a MOJ00PAT Ka94eCTBOTO Ha PEAOCTABEHUTE MEAULIMHCKH yCITYTH.

§3. MeToau Ha u3CJIeIBAHETO

H?)CJICI[BB_HGTO CC OCHOBAaBa IMPCANMMHO Ha IPABHO-AOTMAaTHYHUA U OTPACIIOBUA ITOAXO/.
ChiHOCTTa HA OOCHKIAHUTE TIOHSATHUS U SBJICHUS CE Pa3KpHBa Upe3 pasIIeKIaHETO UM KaTo
9acT OT mpaBHaTa cuctema. KauecTBeHara MeMIIMHCKA TIOMOIII € pa3riiefaHa KaTo CyOeKTUBHO
MpaBoO, KOETO C€ pealu3upa B PAMKUTE HAa IPABOOTHOIICHHWE MEXAY OTICIHH CYOeKTH.
HexauecTBeHara MCIUIIMHCKA ITOMOII € pa3micaHa 9pc3 HEUHUTE OTACIIHU IIPOSABIICHUSA U €
aHaJIM3MpaHa B KOHTEKCTA Ha TPaXKIAaHCKaTa OTTOBOPHOCT KaTO HEHA TOTUYHA MOCIEUIIA.

ITousrusra ca pasriicaanu OT INICAUIIC Ha TAXHATa OTPACJIOBA MIpaBHA IpUpoaa. B xXoaga
Ha aHallM3a ce JI0Ka3Ba Te3ara, 4e CyOCKTHBHOTO MPAaBO HAa KAaYECTBEHA METUITMHCKA TTOMOII]
HAMUpa CBOATA peanu3alvds B paMKATE Ha TPaKIaHCKOTO MPaBOOTHOIICHHE. Makap
OGH.[GCTBCHI/ITG OTHOIICHMA, PECryjivupal OKa3BaHCTO HAa MCAUIIMHCKA ITOMOII], Aa Ca MPEAMCT
Ha peryadpaHe Ha aJIMUHUCTPAaTUBHOTO IIpaBO, TPYABT CE€ KOHIEHTpUpPA BBPXY
rpaxJ1aHCKOIIpaBHaTa CBHIIHOCT Ha MPABOOTHOHICHUATA W TCXHUTC TI'PaAXKIAHCKOIIPABHU
IIOCJICANIIHN.

3amaunTe Ha UW3CIEABAHETO CE€ pas3peliaBaT Hali-Be4e Ype3 U3IMOJ3BaHEe Ha
HOPMATUBUCTUYHHUA MCTOM. Taka npeaMEThT Ha U3CJIICABAHCTO CC aHAaJIM3Upa YpPC3 MOHATHA,
KOUTO CC CbAbPIKAT B HOPMATHUBHUTC AaKTOBC WJIM MOT'AT a CC U3BJICKAT OT TAX U OT C'L,Z[€6HaTa
MIPAKTHKA.

B anamuza ce u3non3Ba u CPaBHUTCIIHOIIPABHUAT MCTOA, TBU KaTo BBIPOCHT 3a
MPEIOCTaBIHETO HA HEKAYeCTBEHAa MEAMIIMHCKA TOMOII € clabo m3cienBaH B ObJrapckara
IIpaBHA JOKTpHHA. ToBa Hajara npenie] Ha JOKTpUHATa Ha IPYrd AbpP’KaBU OT IBETE IPABHU
CUCTCMU U THPCCHCTO HA MOAXOAANIN OTTOBOPHU HA IMOCTABCHUTC HpO6J'I€MI/I. OcBeH TOBa ce

aHaJIu3Mpa IOPUCIPYACHLMATA HA peauLa JPyrd IbpXKaBU, KaToO T CE€ CBIOCTaBs CbC



IopHCIIpyAeHIUsATa B bbarapus. Upes U3non3BaHeTo Ha TO3U METO]] C€ CTUTA U JI0 ChOTBETHHUTE
M3BOJIM, BKJIIOYUTEIIHO U JI0 OTTOBOP Ha BBIIPOCA JAJM U B KAaKBa CTENEH JOKTPUHAIHUTE U
MPAKTUYECKH PELICHUs Ha pa3mIeKIaHUTE MPOOJIEeMH ca MPHJIOKUMHU B ObJrapckara rnpaBHa
CUCTEMA.

B wu3cnenBaHeTo € M3MOI3BaH MCTOPUYECKHUAT METOM, Ype3 KOMTO ce mpociensBaT
Pa3BUTHETO M AKTYaJIHOCTTa Ha MpoOiieMa BbB BPEMETO, KAaTO MO TO3M HAYMH CE pa3KpuBa
3HAUMMOCTTA Ha Pa3MIekKIaHUTE MOHATHUS U HA TIOCTENIEHHOTO UM pa3paboTBaHe OT HayKaTa U
MPaKTUKATA.

M3nmon3BaHUAT METOJ] HAa MOZICTMPAHETO € CBbP3aH C MpEeAJIaraHeTo Ha HOBU CIIOCOOH
— MOJIEJIH, TIPY KOMTO KOHCTAaTUPAHUTE MPOOJIEMH ca PEO/J0ICHN B MAKCUMAJIHA CTEIICH.

A M3MONM3BAaHUAT MPOrHOCTHYEH METOJ] C€ OCHOBABAa HA M3TPa)/IaHETO Ha MPOrHO3a 32
OBCHIOTO CHCTOSHHE Ha pa3mIexJaHus MpoOiieM ¢ orie] Ha Bb3MOXKHUTE peQopMH M Ha
TAXHOTO OTpakeHHUe B c(hepara Ha 37paBeoIa3BaHETo.

B npoueca Ha npoyuBaHe Ha ChbBPEMEHHOTO ChCTOSIHHE M IEPCIICKTHBH 32 pa3BUTHE Ha
criocoOuTe 3a 00e31IeTeHne Ha MAllMeHTH € ChOpaHa U aHaIu3upaHa cbaeOHa mpakTuka mo 580
obpa3yBanu nena B nepuona ot 2007 mo 2023 1. (BUCSIIM U MPUKIIOUUIN C BISI3BI B CHJIA
cbleOeH aKT), KaTo 3a IeJIMTe Ha aHalIMW3a ca ChOpaHMW W MPEICTaBEHU PA3TUYHU JAHHU OT
3HaueHHeE 3a MPeMETa Ha U3CIIeIBAHETO.

§4. Hayuyna HOBOCT HA U3CJIeIBAHETO

[TpobneMbT 3a OTTOBOPHOCTTa HAa MEAMLMHCKUTE CHEIMAJINCTH M JIe4yeOHUTe
3aBEJCHUS TPU MPUUYUHIBAHE HA BPEAM Ha MAIMEHTH NPU WIM O IOBOJA OKa3BaHE Ha
MEIUIIMHCKA TIOMOI HMa CIOXEH M KOMIUIEKCEH Xapakrep. B wucropuuecku Iu1aH
ChIBPKAHUETO Ha Ta3d OTTOBOPHOCT € TIPEAM3BHKBAJIO MHOXECTBO JHCKYCHH B
MEIUIUHCKUTE U IOPUINYECKUTE CPEeIr, KaTo omle OoT ApeBHOCTTa U CpeaHOBEKOBUETO ca
MIPaBEHU ONHTH J1a ce Ae(pUHMUpPa OCHOBAHUETO HA Ta3H OTTOBOPHOCT KaTo ,,JIeKapcKa rperka‘’,
,JIekapcka HeOpexHocT, ,,medical malpractice”. B Obarapckara 10pUCIpYASHIHS CBIIO ca
JTUCKYTHPAHH PAa3MUYHU Je(UHULNY (HAIp. HA TOHATHUETO ,,JIeKapCcKa IpeIka’) u € 00pbILaHO
BHUMAaHNE Ha CHABPKAHHETO HAa MPOTHUBONPABHOTO JESHHE KATO €NEMEHT OT (haKTHUECKHUs

CbCTaB Ha IrpaxJaHCKaTa, U B YaCTHOCT ACIIUKTHATA OTTOBOPHOCT.

B JOKTpHHATAa C€a HAJUIC MHOXCCTBO H3CJIICABAHHA Ha YYXICCTpaHHU HOPHUCTH,
MNPEACTABUTCIIN HAa AHITIO-CAKCOHCKATa U KOHTUHCHTAJIHATA ITPaBHU CUCTCMHU. B B’bJIFapI/IH TO3HU
BBIIPOC € U3CIICABAH OT HAKOJIKO CIICHHUAJINCTHU, TIOCBCTUIN HAYyUYHATA CU pa60Ta Ha MIPaBHOTO

perynupane B 31paBeona3Banero. [Ipe3 1946 r. MIB. MockoB o6ckxk/1a npaBHaTa MpHpoja Ha



,,JIEKAPCKATa OTTOBOPHOCT®, BKIIFOYMTEIHO A ChIaTa € JOroBOpHa WK Tpakaancka’. Ilo-
KbCHO — mipe3 1992 r., I1. JloHueB ch1o oOpbla BHUMaHHE Ha OTTOBOPHOCTTA Ha JIeKaps —
HaKa3aTelHa, JUCUMIUIMHApDHA W aJAMMHHMCTpaTuBHA. Toil pasmiexna TIpaxaaHcKara
OTrOBOPHOCT KaTo ,,AMyILIEeCTBeHA ®, €3 /14 1aBa KOHKPETHU IIPUMEPH OT ChIeOHAaTa IPAKTUKA,
KOETO € OCHOBaHHME Ja C€ MPEIOIOKH, Ye TIO00HH JIeTia ca ¢e BOJCIN U3KIIOUUTETHO PSIKO
110 TOBa BpeMe B boirapusi.

ITpe3 1990 r. II. KopHakeB pa3smiexnaa rpaxaaHcKaTa OTTOBOPHOCT Karo crocol 3a
o0e3IIeTsBaHe Ha MAlMEHTHTE 32 HACTBIIMIM BPEeIU NP OKa3BaHE HAa MEAMIIMHCKA MTOMOII U
pasuCcKBa HSIKOM OT NMPOOJEMHTE, KOUTO Ch3aBa Je(HUHUPAHETO HA TOBA MPOTHBONPABHO
nestaue.” OCHOBATENHO aBTOPHT CE CIIUPa Ha TPYAHOCTTA IIPH ONPEAEIISHE HA TaKa HAPEYEHHUS
OT HErO ,,00€KTUBEH MOMEHT* Ha HEeTPeINa3IMBOCTTa, KOHTO ce ONpeens upe3 IbIDKUMHS OT
JEKapuTe MOJEN Ha IMOBEIEHUE — JajM Ja NPWIOXKAT WM HEe JNAJeH METOJ 3a JICYCHHE.
Pasmiexnanara ctaTysl € M3KIIOUUTENHO NI0JIE3HA, 3a10TO JaBa sICHA IIPEICTaBa 3a Pa3BUTHETO
Ha TO3W MpobieM B HadainoTo Ha 90-Te roauHM Ha MUHaIUs BeK. To3u aHanu3 obave, KakTo U
CIIOMEHATHUTE MPENXOIHN TaKUBa, Ca HAIPABEHU IIPU JEHCTBUETO HA OTMEHEHH 3aKOHU U NIPU
HAJIMYMETO HA OCKBIHA ChJICOHA MPAKTHKA.

ITpe3 1996 r. e myOnukyBana MoHorpadusta ¢ aBrop CB. CnaBoB ,,JIekapckuTe rperku
U JIEKAPCKUTE AEIUKTU", OCBETEHA Ha OTIOBOPHOCTTA HAa MEAMLIMHCKHUTE CHELUAINCTU U

JeyeOHUTE 3aBEEHMs [PU NPUYMHABAHE HA Bpead Ha mnamueHTH'’

. Ton pasmiexna
MEAMIIMHCKATA TPEeIlKa KaTo eIeMEHT OT ()aKTHUYECKHS ChCTaB Ha JEIHUKTA M KAaTO 4acT OT
ChCTaBa Ha HENPEINa3IMBOTO mpecThivieHne!!. ChIIecTBEHA 4YacT OT M3CIEIBAHETO
aKIIEHTHpPAa OCHOBHO BBbPXy HAKa3aTEIIHONMPABHUTE AaCIEKTH Ha OTTOBOPHOCTTAa Ha
MEJIUIMHCKUTE CIICIMAIMCTH.

HNapuna 3uHOBHEBAa pa3liexkaa BBIPOCAa 32 OTFOBOPHOCTTA HA MEIULIMHCKUTE

2
, Karo otmelns

CIIELMAJINCTU M JIEYeOHHUTE 3aBeleHHs B yd4eOHHWKa ,,MeIMIMHCKO IpaBo!
CHEIMaJTHO BHUMAaHKE Ha IPa’KJaHCKaTa OTTOBOPHOCT U IIpUEMa, Y€ Ts C€ peryiupa OT T.Hap.
,,O0II PEeXUM Ha TpakAaHcKaTra OTTOBOpPHOCT™. Ts pasriexma nBaTa BHIAa OTTOBOPHOCT —
JIOTOBOPHA U JISTUKTHA, U Pa3JIMYHUATE XUIIOTE3U, IPH KOUTO MOXKE J]a ce ThpCH o0e3Bpera 3a

MNPUIUHCHUTC BPCAH MTPHU OKa3BAHC HA MCAUIIMHCKA ITOMOIII.

7 IMak Tam, 169-173.

8 Bbaues. Aun, B. [lanes, I1. lon4es, C. Tomosa, ®. Bugenopa. MeIUIMHCKO IPaBo U ACOHTOIOTHA. PELL.
I1. Jonues. C.: MequnuHa u ¢puskynrypa, 1992, 90-96.

° Kopuaskes, I1. OTroBOpHOCTTA Ha JIEKAPHUTE 3a HETIO3BOJIEHO YBPEKIAHE, CII. ,,J[bpkaBa u paso*, 6p. 3/1990.
10 Cnasos, Cg. Jlekapckute rpemiku u nekapekute aenuktu. C.: Cubu. 1996.

"' TTax tam, c. 9, 113.

12 3unosuesa, /1. Lut. cpu., 199-205.



[TpobnemaTukara 3a OTTOBOPHOCTTA Ha Jiekapurte ce pasucksa u or Ct. CraBpy B

MoHorpadusra ,,Jlekapckara rpemika‘!?

, B KOSITO ce aHayin3upa npakrukara Ha BKC no nena
3a MPUCHKIAaHE Ha OO0E3IIEeTeHHs Ha NalMeHTH, NPEThpPIENNd Bpeau INpH OKa3BaHE Ha
MEIUIIMHCKAa MOMOIL. B u3ciieBaHeTo ca pasmieJaHd W MHOXKECTBO BaXKHU TEOPETUYHU
BBIIPOCH, CBBP3aHH CHC CHITHOCTTA HA METUIIMHCKATa MOMOII M MEIUIIMHCKATa YCIyra, C
MIPaBOOTHOIICHUETO JIEKap — NAIUEHT, ¢ PaKTUYECKUS ChCTaB Ha JICIMKTA, KaTO BKIIOUUTEITHO
ce mpeara 3a yrnorpeda TepMUHBT ,,MEAUIIMHCKU NenukT . LluTHpaHara cbheOHa MpaKTUKa
€ OorpaHMYeHa /0 BbIpocHTe, pazpemaBanu oT BKC B pamkuTe Ha pasnieaHuTe OT HEro
ChJICOHM CIIOpPOBE, KaTO BBIPOCHT 3a KAYeCTBOTO HA MEIUIIMHCKaTa IIOMOII OCTaBa B
nepudepuara Ha U3CIeIBaHETO.

[Tosns Tonesal* chio monmpuHAcs 3a M3ACHABAHETO HA MHOKECTBO BAKHU ACTIEKTH Ha
rpakJaHcKaTa OTTOBOPHOCT Ha MEIUIMHCKHUTE CIECLUATMCTH M JedeOHUTE 3aBeCHHS 32
BpE/IU, IPUYMHEHH Ha MAIMEHTH B PEMIIA CBOM CTaTHy.

Pa3zBuTueTo Ha MEIUIIMHCKATa HayKa BOAM O HapacTBaHE Ha Opos Ha Xopara, KOMTO
TBPCAT MEIUIMHCKA TOMOII, CBh3JaBaT C€ HOBH TEXHOJOTUH, JIEKAPCTBEHU MPOAYKTH H
MEIUIIMHCKH M3JeNusi, Moao0psBa c€ IOCTBIBT A0 METUIMHCKA TOMOLI U C€ M3TpaXkaa
6onHuYHA HHPpACTPyKTypa. ToBa HEM3MEHHO BOJAM JI0 YBEIMYaBaHE HA Oposi HA YBpEIECHHUTE
IpU OKa3BaHEe HAa MEIUIIMHCKA MMOMOII MAIMEeHTH. TO3M XOJ Ha pa3BUTHE HA OOIIECTBEHHUTE
OTHOUICHHUS B 3/[paBEONa3BaHETO BOAM J0 HapacTBallla Hy)K/a 3a MAIllMeHTHUTE, OT €Ha CTPaHa,
U 33 MEIWUUHCKUTE CIEIHATUCTH, OT JApyra, Ja HaMepsT CIpaBeUIMBU METOAU 32
o0e3mIeTsBaHE HAa HACTBHIWIM BpPEAM TMPH OKa3BaHE HA MEAUIMHCKA TIOMOII, Karo
CBIICBPEMEHHO c€ TOA0OpH CHUTypHOCTTa MNpH mpenocraBsHero . C omrex Ha ToOBa
M3ACHSBAHETO Ha MpoliieMa 3a Ka4eCTBOTO Ha MEIUIIMHCKATA ITIOMOILL, Ae(UHUPAHETO Ha TOBA
MOHATHE M aHAIM3BT Ha BpPB3KaTa MEXAY MPEIOCTABSIHETO HA HEKayeCTBEHA MEIUITMHCKA
MOMOIIl ¥ BB3HMKBAHETO Ha TPaKIAHCKA OTTOBOPHOCT 32 MEIMIMHCKUTE CHEIHAIHCTH U
neyeOHU 3aBelIeHHs, € 0COOCHO aKTyallHO.

qpe3 pa361/1paHeTo 3a Ka4YCCTBO Ha MCIUIMHCKATAa MOMOII CC OUCpTaBaT IIpaBaTra Ha

NanueHTUTEC, KOHUTO Ca 00eKT Ha 3amuyTra, KAaKTO W 3aABbJIZKCHHATA Ha MCIHUIMHCKUTC

13 Craspy, Cr. Jlekapckara rpemika — rpakJancka OTTOBOPHOCT Ha Jiekapsi B paktukara Ha BKC, I'paxnancka
koserus, C.: Cuena. 2015.

!4 Tonera, I1. OTroBopHOCTTA Ha JIeKaps 3a Bpeau, TpudnHenn Ha nanuentu. C.: Tpyn u npaso, 2004, kakTo u
II. T'onesa u O. TomoBa-Kynaposa. 'paxxnanckara 1 aIMUHACTPAaTUBHATA OTTOBOPHOCT B 3[]paBEOIA3BAHETO.
C.: Tpyxn u mpaso, 2012., cemo u: I'onesa, II. OtroBopHOCTTa Ha JeKaps 3a Bpeay, IPUUNHEHH HA MALUCHTH,
71-88., xaxro u: I'osieBa, I1. Beripocu Ha MeMIIMHCKATA TPELIKA B ChlieOHaTa MpaKkTHKa U B TeopusTa. [Ipunocn
KBM pEIIaBaHeTO Ha MPOOJIeMUTE Ha HEMO3BOJICHOTO yBpekAaHe B MeanHara. Hayunu tpynose Ha MHcTHTYTA
3a gpprkaBaTa 1 npasoro X VII: 7-70, 2018.

15 Tosena, I1. OTroBOpHOCTTA Ha JIEKApPs 3a BPEU, TPUUMHEHH HA TIAIMEHTH, 71-88.
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CTEIMAIIMCTH U JIeUeOHUTE 3aBEICHUS TIPU OKa3BaHE HAa MEIUITMHCKA oMo, ToBa criomara 3a
W3SICHSBAHE HA peAWIla MpOoOJeMH MPU aHTAXKHPAHETO Ha TpakJaHCKara OTTOBOPHOCT 3a
BpeIU, MPUYMHEHU HA MAIUEHTH.

I'paxxmanckara OTTOBOPHOCT € M3CJIEBaHA 33abJIO0YCHO B JOKTpPHHATA. TO3U BaXKeH
Tpa)XTaHCKOTIPAaBEH HHCTUTYT o0Oade cleiBa Ja Oblle M3SICHEH KAaro C€ B3eMaT MPEIBUT
CHEeIM(PUKUATE HA OTHOIICHUSATA MEXAY MAlMEHT M MEAUIUHCKHA CICIUATUCTH W JIe4eOHU
3aBefieHUs. [IpaBOOTHOIIEHHETO MEXIY IMMOCOUYEHUTE CYOCKTH € T0-0COOCHO, Thil Karo
MalUeHThT € CTpaHaTa, KOSTO pasmojara ¢ T[O0-MajKko IIO3HAHUA 3a NpeaMera Ha
MPaBOOTHOIIEHUETO (OKAa3BAaHETO HA MEIUIMHCKA I[OMOI) U € TEJIECHO 3aBUCUM OT
MEIUIIMHCKUTE CIICIHAIUCTH M JjcueOHuTe 3aBeacHus. OCOOCHOCTHTE Ha OKa3BaHETO Ha
MEAMIIMHCKA TTOMOII] CE€ OTPa3siBaT BbPXY CHEUPUIHUTE CYOSKTH (MAIMEHT OT €IHA CTpaHa U
MEAWIIMHCKY CICIUATUCTH W JIeueOHM 3aBEACHHS OT JpYra), BHPXY MPaBOMOPAKIAMINTE
MPABOOTHOIIICHUETO IOPUANYECKH (AKTH W BBPXY MOCIECTUIIMTE OT HApyIIaBaHETO Ha
CYOEKTHBHOTO MPaBO HA Kaue€CTBEHA MEIUIIMHCKA TTOMOIII.

Makap J1a ca HanmuIe BaXKHU IPABHU U3CIIEABAHMS B ObJITapcKaTa MmpaBHa JOKTPUHA OT
CIIOMEHATUTE TO-TOPE aBTOPH, MOHIATHETO ‘‘HEKaueCTBEHA MEIUIIMHCKATa IOMONI U HeilHaTa
BpB3Ka C TPaKIAHCKaTa OTTOBOPHOCT HE € JOCTAaThYHO W3CIENBAHO MU € OMIIO OOEKT Ha
M3ClIe[IBAaHE B pPAaMKHUTE Ha JPYrd CHEIUATHOCTH — YIPABIECHUE HA 3paBeONa3BaHETO,
nyOmuYHa aJMUHUACTpaUus U Ipyru. ToBa oOCTOSTENCTBO 00OCHOBaBa HEOOXOIUMOCTTA OT
MOAPOOHO HM3SICHSABAHE Ha TIOHATHETO 3a HEKAaueCTBEHATa MEAUIIMHCKA IMOMOI] KaKTO OT
MEXyHapOJHOIIpaBHA ¥ CPABHUTEIHONPABHA IVI€/HA TOUKA, TAKa M KaTO YacT OT IO3UTUBHOTO
HAI[MOHANTHO TIpaBo Ha PemyOnuka brarapus. OcBeH ToBa aHAIM3bT HAa ChAcOHATA MPAKTHKA
MOKa3Ba, 4e IpaBoNpuiaramara JeHHOCT Ha OBJIrapcKUTEe CHIWIMINA € 3aTpyJHeHa U
MIPOTUBOPEUMBA TMOPAAM JHUIICaTa HA SCHOTA OTHOCHO CBHIIHOCTTA Ha Pa3JIMYHU MOHSTHS,
CBBbpP3aHU C HEKAYEeCTBEHATa MEAUIIMHCKA [TOMOILl U HEHHUTE MTPaBHU MOCIEIULIN.

§5. IlpakTH4yecko 3Ha4YEeHUE HA U3CJIeIBAHETO

OO1IecTBeHUTE OTHOIIEHUS, CBBbP3aHM C OKa3BaHE Ha MEAWIIMHCKA IOMOII Ce
perynupar oT MHOXKECTBO HOPMAaTUBHU (3aKOHOBH M MOA3aKOHOBH) aKTOBE. Ta3u pasnpbhcHaTa
HOpMaTWBHA ypenbda 4YecTo Ch3AaBa NPEANOCTaBKU 32 BBTPEIIHU MPOTUBOPEUHS] MEXKIY
aKTOBETE, HESICHOTH WJIM MPa3HOTU. B mucepTaimoHHus TPy ca aHATH3UPAHU TOJISIM 00eM OT
W3TOYHUIIM HA TMPABOTO, PETyIUpalld H3CieABaHaTa MpoOiieMarnka, KaTto € OObpHATO
BHHMaHUE Ha TEXHUTE HENOCTaThIM U OTPAKEHHETO UM BBPXY MPABOINPHUIATAHETO U B
YAaCTHOCT I[paBOpa3jaBaTesHaTa JIEWHOCT. B pe3ynarar Ha Ta3W aHAIMTHYHA JIEWHOCT ca

W3BEJICHU penuia 1e(hUHUIIIHN U ca OOSICHEHH Pa3InYHU TIOHATHUS C IPAKTUYECKO TPUIIOKEHHUE.
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JleuHUpaHO € KaKTO MOHSATHETO ,,KaueCTBEHA MEAMLIMHCKA ITOMOII", TAKa U HETOBUST
aHTHUIIO]] — HEKayeCTBEHaTa MEIUIMHCKA momoll. JledpuHunuuTe umar 3a 1en aa ylnecHST
[PaBONpWIIATAIlIUTe W MPaBOpa3laBaTeIHUTE OpPraHM MpU 3allUTaTa Ha I[paBaTa Ha
MAIMEHTUTE U TIO-KOHKPETHO MPABOTO HAa BCEKU MAIMEHT J1a MOJIyYr KayeCTBEHA MEIUITMHCKA
nomor. OObpHATO € BHUMaHHE Ha HEKaueCTBEHATa MEIMIIMHCKA ITOMOIIl KaTO HEIPaBOMEPEH
IOpUINYECKH (DaKT, elleMeHT OT (PaKTUUECKHs ChCTAaB Ha TPaKAaHCKaTa OTTOBOPHOCT, KOETO
Hamupa IpUIOKEHHE B IIpaBopa3iaBaTeHara AeHHOCT MPH pasIieKIaHe Ha Jelia Ha MalueHTH
Cpelly MEIUIIMHCKU CIIEHUANNCTH U JIEUeOHH 3aBEICHHUS.

[Topanu nuricata Ha pa3IMYHM CTAHIAPTH U MpaTuia 3a 100pa MEIUIMHCKA TPAKTHKA
10 OT/ICJIHYU CIEIUATHOCTH, B M3CJICIBAHETO CE PABAT NPEATIOKEHUS 32 IPEOIOJIIBAaHE HA TE3U
npasHotu. llpennarar ce neduHUIMM Ha HECBOEBPEMEHHA M HEJIOCTAaThYHA MEIUIIMHCKA
MIOMOII[ KaTo BHJ| HEKaUeCTBEHA MEAUIIMHCKA MTOMOIIl M KPUTEPUH 3a TAXHOTO YCTAHOBSIBAHE
ype3 MpaBuiiaTa Ha (opMaiHaTa JIOTHKA, aHAJIW3 Ha chAeOHATa MPAKTUKA U BIDKAAHUATA B
JIOKTpHUHATA.

B nucepranuoHHus TPy € HalpaBeH Ipervie]] Ha cheOHaTa MpakTUKa B obiacTTa Ha
rpakJaHcKaTa OTTOBOPHOCT Ha MEIMIMHCKUTE CIEIHATUCTU U JIeyeOHU 3aBeleHHs, KaTo ca
M3BEICHU HSAKOW OCHOBHU TCHJCHIIMH, HAllpaBeHa € KPUTHKA Ha ChACOHUTE aKTOBE, KBJETO €
HEOOXOIMMO U ca MPeIOKEHH PEeIICHHS Ha HAKOM NMPaKTHYECKU Mpo0IeMH — HanpuMep Kak
ClleIBa Jla ce OIpenelis Ib/DKUMaTa rpuxka Ha JoOpHs MEIUIMHCKU CHEIHMAINCTU; KaKbB €
00eMbT Ha HMH(OpMAIMs, KOSITO MALMEHTHT ClEIBa Ja MOJIY4YH C OIVIe] H3pa3siBaHe Ha
MHPOPMHUPAHO ChIVIaCHE 3a JICUCHHE; KAaKBO TMPEJCTaBIsBAa MEIUIMHCKAaTa IOMOILI,
IpefoCcTaBeHa B HAPYIICHWE Ha M3UCKBAHETO 3a 0€30MaCHOCT U CUTYPHOCT Ha MAIMEeHTa; KaK
ce pasIpenens pucka Mpyu Bb3HUKBAHE HA YCIOXKHEHUS MIPU JICYCHUETO Ha MalMeHTa; KaKBo €
3HAUEHHETO HA METUIIMHCKUTE MPOTOKOJIH U AJITOPUTMHU 3a KIMHUYHO MOBEJCHUE U TIP.

ChI10 Taka B JUCEPTALIMOHHUS TPYJ ce MpaBaT npeanoxenus de lege ferenda, nemnsmm
J1a TIPEOIONIEST CHIECTBYBAIIN POOIEMHU IPY OKa3BaHE HAa MEIUIIMHCKA IIOMOI — OKa3BaHE
Ha MEIUIIMHCKA TOMOI Ha MalMeHTH, KOUTO HE ca B CHCTOSHHUE J1a M3Pa3sT ChIVIaCHE 3a
JICYCHHE; CIIOPOBE MEXIY POAUTEIH WJIM POAWTENIM M Jela BbB BPB3Ka C JICUCHHETO Ha
HEMbJIHOJIETHHU ¥ MaJIOJICTHU NMAIIMEHTH; IpUIaraHe Ha MEAMLIMHA, OCHOBAaHA Ha JOKA3aTeJICTBA
IIPU OTIpeIeIiHE HA METOAMTE 32 OKa3BaHe Ha MEIMIIMHCKA TOMOII Ha MTAllMEHTUTE, U3TOTBSIHE
Ha MEJHMIMHCKU CTaHIApTH MO OTICIHH CIEIHATHOCTH U Jp.

KeM aucepranmoHHUs TpyAd ca NPWIOKEHH M CIUCHLUU ChC ChIACOHM aKTOBE Ha
OBJITAPCKU M 9YKJIU CHAMIIHILNA, KOUTO MOTaT a Ob/IaT U3MO3BaHU NP aHAJIN3 Ha chaeOHaTa

MPAaKTUKa, HEOOXOAUM KaKTO Ha MPAKTUKYBAIU IOPUCTH, TaKa U B IIpaBHATa TEOPHUSI.
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§6. O0em u cTpyKTypa HA JMCEPTALMOHHUS TPYI

JlucepTaluoHHUAT TPyA € B obem oT 257 crpanunu. KeM Hero e mpuiioxkeHa
oubnuorpadus (12 crpaHunM) U TPU NPUIOKEHUS: CIHUCHK Ha ChACOHUTE pEIICHHS Ha
OBJITApCKU CHAWININA, U3MOI3BAaHH B TUCEPTAIIMOHHUSA TPY; CIUCHK Ha ChACOHUTE PELICHHUS
Ha Y9y)KJIECTPaHHHU CHIWINIIA, U3MOJI3BAHU B AUCEPTALMOHHUS TPYA M CIHCHK Ha ChACOHHUTE
pemenns Ha ECIIU u CEC, n3nons3BaHu B QucepTalMoOHHMs TpyA. B u3ciensanero ca
HampaBeHH 565 OeNexKu MO JUHMA, KaTo ca IUTUPAHU 65 NOKTPUHAIHU W3TOUYHUIM HA
Obsrapcku aBTOpu U 91 Ha YyXaW aBTOPH, KaKTO U 18 Apyru M3TOUHMKA (IOKJIAIH, aHAIN3H,
peuHHuny U 1p.). AHanmuzupanu ca 580 cbaeOHu nena Ha ObATapcKH ChAWJIMINA, CBBP3aHU C
aHTra)XMPAHETO Ha TPaXKJIaHCKaTa OTTOBOPHOCT HA MEAMIMHCKH CICIHATUCTH U JIeueOHU
3aBeJICHUs 3a MPHUYMHSIBAHE HA BpEAM HAa MAIMEHTH INPH WIM MO TOBOJ OKa3BaHE Ha
MEIUIIMHCKA TIOMOIL, KaTO B JUCEPTAllMOHHUS TPyA ca uuThpanu 391 cbrebHU perieHus Ha
OBJITApCKU ChAWIMINA, 64 ChIEOHM pelIeHUs Ha YyXIW ChAWINIIA U 29 chaeOHU akTa Ha
ECIIY u CEC.

N3cnenBanero ce c¢bCTOM OT TpU INMaBH. Besika OT TAX € pasiesieHa Ha OTAEIHM
naparpadu, KaTo HSIKOHM OT naparpadure uMar ¥ CBOsSITa MOACTPYKTYpa.

[IppBara 1aBa € MOCBETEHA Ha PAa3KPUBAHETO HA CHABPKAHMETO HA KayecTBEHATa
MeIUIMHCKa oMo, Ts ce ChCTOM OT TPH OTAENHU naparpaga, MOCBETEeHH Ha HCTOPHUUECKOTO
pa3BuTHE Ha mpolieMa Mo cBeTa M B bbarapus, Ha MeXIyHapoJHOIIpaBHaTa ypenda Ha
KaueCTBOTO HAa MEIUIIMHCKATA ITOMOIIl U Ha MOHITHUETO 33 KaueCTBO HA MEIUIIMHCKATA TOMOIIL
OT TJIe[IHA TOYKAa HAa AJMHUHUCTPATHUBHOTO M TPakJaHCKOTO MpaBo. B maparpad Tpetu e
pasmiefaHa ChIIHOCTTa Ha CyOSKTHMBHOTO IPAaBO HA KaueCTBEHA MEIUIIMHCKA IOMOI H
OUTHETO My B paMKUTE Ha TPaKJAaHCKOTO IMPABOOTHOLICHHWE C OTICIHUTE MYy €JIEMEHTH —
CyOeKTH, peaMeT, 00EKT U MPABOMOPAXKAALIH IOPUINIECKH (PaKTH.

Bropara rmaBa pasmiexaa HekaueCTBEHaTa MEAUIIMHCKA IIOMOIL] U CE CbCTOU OT YETUPU
otaenHu mnaparpaga. IIbpBUAT € MOCBETEH Ha MOHSATHETO ,,HEKaueCTBEHa MEIUIIMHCKA
nomour. Bropusar maparpad ce CbCTOM OT YETHPH OTACITHH MOJCTPYKTYpH, B KOUTO ca
o0chaeHH OTAeTHUTE (POPMH HA HEKaueCTBEHAaTa MeIMIIMHCKa oMo, B Tpetus maparpad ce
pasmiex/za npoOieMbT 3a IbJDKMUMaTa IpUKa IPU OKa3BaHEe HAa MEAMIIMHCKA ITOMOII M HeiHaTa
BpB3Ka C OKa3BaHETO Ha HEKAaYeCTBEHA MEeTUIIMHCKA oMol B ueTBbpTHs naparpad ce npaBu
CpPaBHEHHE MEX1y IOHATHUETO ,,HEKaYeCTBEHA MEAUIIMHCKA IIOMOLL"“ ¥ IPYTH CXOIHHU SIBJICHUS
— HEKaYeCTBEHO M3ITbJIHEHUE HA JOTOBOP, AC(PEKTHU CTOKHU M JIeKapCcKa rpemika.

Tperata 1aBa € MOCBETEHAa Ha Ipa)kJaHCKaTa OTTOBOPHOCT, KOSATO BB3HHMKBA KaTo

nociacauna OT OKa3aHara HEKAYCCTBCHA MCAMIIMHCKA ITOMOII. Ta ce cvcTOoM OT 4YCTUPU
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naparpada. B mbppBus maparpad ce oOCHkKAAT HAKOM OOIIM MOJOKEHUs, OTHACSIIU CE JI0
rpakJaHcKaTa OTTOBOPHOCT KaTo IOCJIEAMIA OT OKa3BaHe Ha HEKAueCTBEHA MEIUITMHCKA
nomot. B cneapanure naparpadgu ce o0CHKIaT BUAOBETE TPaKIaHCKa OTTOBOPHOCT, KOUTO
BBb3HMKBAT KaToO IpaBHA IOCIEAMLA OT OKa3aHaTa HEKayeCTBEHAa MEIUIIMHCKAa MOMOI, U
npoOJIeMBbT 3a CHOTHOILIEHHETO Ha JIBaTa BUAAa OTTOBOPHOCTH, KaTo Ce Mpeiarat u KpUTepuu

32 TAXHOTO Pa3srpaHUYaBaHE.
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II. Chabp:kaHue HA TUCEPTAUMOHHUS TPY/

§1. YBon

B yBozna Ha mucepranusaTa € mocTaBeH MpooaeMbT 3a MPEAOCTaBIHETO Ha HEKaueCTBEHA
MEIUIIMHCKA TIOMOII KaTO OCHOBAHHUE 3a IPa)<1aHCKa OTTOBOPHOCT, 0OOCHOBAHU Ca HETOBOTO
3HauUEHHE, aKTYyaJTHOCT U HEOOXOAMMOCT OT 33abJI0O0UEHOTO My M3cienBane. [IpencraBenu ca
LIEIUTE HAa AMCEPTALMOHHNUS TPy, IOCTAaBEHUTE 331a41 U METOUTE Ha n3cieasane. Hanpasen

€ KpaTbK OpCIiiCA Ha CbABPIKAHUCTO Ha JUCCPTANMOHHUA TPYA OT INICAHA TOYKA HAa HECTOBATA

CTPYKTYypa.
§2. I'lmaBa nbpBa

I'maBa mbpBa Ha JMCEPTALIMOHHUS TPYyH € o3amiaBeHa ,,lloHATHE 3a KauecTBeHa
MEIUIIMHCKA TIOMOII " U C€ ChCTOM OT TpU naparpada cbC ChOTBETHATA UM MOACTPYKTypa. B
naparpad MbpBH Ce€ MpaBH UCTOPUUYECKH TMperiesl Ha mpobieMa, CBbp3aH C YBPEkKAAHETO Ha
37JpaBETO WX C IPUYMHIBAHETO HA CMBPT IPH WIIH TI0 ITOBOJT OKa3BaHEe Ha MEAMLIMHCKA TTOMOIII.
[TpocnensiBa ce pa3BUTHMETO Ha TIpoOieMaTvkaTa MO CBETa OT JPEBHOCTTA IO HACTOSIIUS
MOMEHT, B TOBa YMCIIO U B brirapus.

ITocousa ce, ue ucTopuuecku ce oOpMAIT JBa PA3IMYHU TOAXOA MPH pelIaBaHe Ha
npobiemMa c oOe3lieTsBaHE Ha TALMEHTHTE 3a BpEeAW, NPUUYMHEHM NpPU OKa3BaHE Ha
MenuIHcka momonl. KakTo B aHITocakcoHCKara, Taka U B KOHTHHEHTAIHATa IPAaBHU CUCTEMHU
NPUYMHABAHETO Ha BPEIX B PE3yJTaT Ha OKa3aHa HEeKayeCTBEHA METUIIMHCKA TOMOII] BOAM JI0
BBb3HUKBAHE Ha IPaXKAaHCKa (JETMKTHA WIK JOTOBOPHA) OTTOBOPHOCT. Penunia u3cnenoBarenu
OIpEENAT TO3M PEM 3a 00e3MIETIBaHE KaTo ,,0CHOBaH Ha BuHara“ (fault based liability).'® B
M3CJIEIBAHETO € pasmiefaHo pa3BUTHETO Ha mpoOnemarukara B CAILl, BenukoOpuranus u
I'epmanus. OObpHATO € BHUMaHUE Ha OOCTOSITEICTBOTO, Y€ B HAKOHM JABP’KAaBU CHILECTBYBAT
JPYT BUJ CPEICTBA 3a 00€3IIEeTABAHE, KOUTO HE C€ OCHOBABAT Ha JACIMKTHATA WM IOTOBOPHATA
OTrOBOPHOCT. B mpaBHara nurepaTypa Te ca o3HayaBaHU ¢ 00Ius TepMHUH no-fault systems
(cucTeMu, HEOCHOBaHM Ha BuHATa)!’. XapakTepHO 3a TO3M THI CUCTEMH € 0OCTOATENICTBOTO,
Ye TPaBOTO Ha OO0E3IIETEHHE 3a MPEThPICHH BPEOH OT MAIMeHTH HE BB3HUKBA C
OCBIIIECTBABAHE HA EJIEMEHTUTE OT (PaKTHUECKUsl ChCTaB Ha TPaKJaHCKaTa OTTOBOPHOCT,
MO3HaTa B HEMHHUS TPpaJUIMOHEH BUJ. HanMeHOBaHMETO, C KOETO YECTO ca MPE/CTaBsIHA TE3U

cucteM — “no-fault systems“, mpou3TH4a OT TOBA, Y€ BBIIPOCHT 32 BUHATA HA KOHKPETHUTE

16 Sgvig, Karl H., B. Furrow. Medical Liability: Comparing Compensation Systems in The Oxford Handbook
of Comparative Health Law, edited by D. Orentlicher and T. Harvey, Oxford, 2021.
17 Tak am.
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MEIUIIUHCKH CIIEIUATNCTH, YYaCTBAIN B IUArHOCTHYHO-JIeueOHaTa IeHHOCT Ha MAIMeHTa, He
ce uzcnensa (Hopserus, Hanus, seuns, Hosa 3enanaus).

B mocouenus maparpad e oObpHATO BHMMaHHE Ha HCTOPHYECKOTO PA3BUTHE Ha
npobiemMarukata B bbarapus, kaTo ca IOCOYEHH peAula 3HAaYMMU U3CJIEBAHUSA B
pasmiexnanara oonacr'®,

B maparpad BTOpu OT mbpBa IM1aBa € pasrieaHa MEeXIyHapoIHOIIpaBHATa ypenda Ha
Ka4eCTBOTO Ha MeIUIMHCKara nomoml. KauecTBeHaTta MeIMIIMHCKA MOMOI € pas3IvielaHa B
KOHTEKCTa Ha IPaBOTO Ha 37JpaBe, FapaHTUPAHO OT PEANLIa MEKTyHAPOJHHU aKTOBE, CPE] KOUTO
Koncrurynusra na C30'°, npuera npe3 1946 r. Ts ompenens NpaBoToO Ha Bb3MOXKHO Hai-
JTOCTH)KUMUS CTaHIApT Ha J00pO 37paBOCIOBHO ChCTOSHUE KaTO (PyHAaMEHTAIIHO MPaBO HA
Beeku e 4oBek.2’ Criopen C30 1031 cTaHaapT MOXKe Jia Ob/1e OCTUIHAT Ype3 MPET0CTABIHE
Ha KaueCTBEHA MEIMILIMHCKA I'puXa, Bb3IIpUEMaHa KaTo MEIUIMHCKA IpH’Ka, yBEJIMdaBalla
BEPOATHOCTTA OT MOCTHIaHE HA XKelauute pesynratu!. [I[paBoTo Ha 31paBe ce NMPU3HABa U OT
VHuBepcanHata Jekiapanus 3a IpaBara Ha 4Yoseka (1948 r), kakro B un. 12 or
MexayHapOHUs TIAKT 38 MKOHOMHMYECKH, COLMAIHM M KYJITYpHHU npaBa®? (B T. u. u OOums
koMmeHTap Ne 14). IIpaBoro Ha 3apaBe € TrapaHTHpaHO U OT MHOXECTBO JpYrd
MEXIyHapOIHONPaBHU akToBe — wi. 24 ot KoHnBeHnusATa 3a npasara Ha nereto (1989), wi. 5
oT MexxayHapogHaTa KOHBEHIIH 3a IpeMaxBaHe Ha BCHUKU (JOpMU Ha pacoBa JUCKPUMHUHALINS
(1965), un. 11, un. 12 u un. 14 or KonBeHnmsaTa 3a mpemMaxBaHe Ha BCHUKH (OpMH Ha
TUCKpUMUHALMS cripaAMo skerute (1979), un. 25 or KonBeHnusTa 3a mpaBara Ha Xxopara C
yBpexaanus (2006), uin. 3 or KonBeHnusATa 3a 3al1UTa Ha IpaBaTa Ha YOBEKAa M HAa YOBEUIKOTO
JOCTOWHCTBO BBB Bph3Ka C MPUJIATAHETO HA MOCTIXKEHHUATAa HA OMOJIOTUATA U MEIUIIMHATA U
Ap.

AHaNMM3bT HA MEXIYHAPOAHOIPAaBHATA ypea0a Ha MpaBOTO Ha 3paBe MMOKa3Ba, ye TOBa

(byH,[[aMeHTaHHO YOBCUIKO IIPpaBO HE MOXKC Ja CC pcam3upa oe3 npeaoOCTaBAHCTO Ha

'8 Mockos, Us. JeonTonorus. 3aabipkeHus U mpasa Ha jekapa. Kpatko nmexapcko mpaso. C.: Puma, 1946.,
Bbaues. Au., b. Ilanes, I1. lonues, C. TomoBa, ®. BuaenoBa. MeauuuHcKo npaBo U aeoHTonorus. pen. I1.
Jonues. C.: Meannmna u ¢uskynrypa, 1992., Kopnaskes, I1. OtroBopHocTTa Ha JIeKapuTe 32 HEIO3BOJICHO
YBpeXIaHe, cIL. ,,JIbpkaBa 1 npaso®, 6p. 3/1990., CaaBos, CB. JIekapcknuTe Ipeniky U Jekapckute AeaukTy. C.:
Cubmn. 1996., 3unoBuena, /I., I1. Canxues. [IpaBa Ha maruenra. C.: Cuena, 1998., CraBpy, Ct. Jlekapckara
rpelika — rpaXkJaHCKa OTTOBOPHOCT Ha jekaps B mpaktukara Ha BKC, I'paxxnancka xonerus, C.: Cuena. 2015,
TI'onera, I1. OTroBopHOCTTA Ha JIeKaps 3a Bpeau, npuunHeHu Ha nanuentu. C.: Tpyn u mpaso, 2004, xakro u II.
I'onesa n O. TomoBa-Kynapoga. ['paxxganckara 1 aqMUHUCTpaTUBHATa OTTOBOPHOCT B 31paBeona3paneTo. C.:
Tpyn u npaso, 2012.

19 http://www.who.int/about/mission/en/, mocneano gocteina Ha 3.08.2023 1.

20 [Tak Tam. Ha anrmuiicku TexeTsT rnacu: The enjoyment of the highest attainable standard of health is one of
the fundamental rights of every human being (...)

2L hitps://www.who.int/health-topics/quality-of-care#tab=tab 1, mocerena ma 11.07.2023 r.

22 General Comment Ne 14 (2000) E/C.12/2000/4, 04.04.2000.
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Ka4eCTBEHAa MEIMLMHCKA oMo, Bpb3kara Mex1y KaueCTBOTO Ha MEAMIMHCKATa IIOMOL] U
OTTOBOPHOCTTA Ha JICUCOHUTE 3aBEACHUS U MEIUIIUHCKHUTE CIICIIUATUCTH 32 BPEIH, IPHUYNHEHU
Ha MAIMeHTH, Ce OTKPHBA B peauIa 1e(hUHUIIMN Ha KadeCTBEHATa MEJUIIMHCKA rmoMoIl (quality
of healthcare), mocrapsiu 6e3omacHaTa MEIUIIMHCKA IPUXKa CPEl OCHOBHUTE €JIEMEHTH Ha
MIOHATUETO 34 Ka4€CTBO.

MexayHapogHOIIpaBHaTa ypeada Ha KadeCTBOTO B 3/[paBEONa3BaHETO € pasrieaHa 1
B KOHTEKcTa Ha npaktukara Ha ECIIY BbB Bpb3Ka ChC 3aluTaTa Ha MPaBOTO Ha 3ApaBe U
IIPaBOTO Ha KUBOT, rapanTupanu B EKIIY. Pa3rnenanu ca penuna pemieHns, KOUTO ONpPEAesaT
MIO3UTUBHUTE U HETAaTUBHUTE 3abJDKEHUS HA ABP)KaBUTE Ja 3aKPWJIAT IPABOTO HA JKUBOT (WJI.
2 or EKIIY) u npaBoro Ha nuyeH kuBOT (wi. 8 or EKIIY). Ot HampaBeHus aHaiIu3 ce
YCTaHOBSBA, Y€ KOraro pasmiekia Jeja, CBbP3aHU C IPEAOCTaBIHETO Ha HEKA4YeCTBEHA
MEJULMHCKA [TIOMOILLL, B PE3YITaT Ha KOSITO Ca HACTBIIWIM BPEIU 3a NALIUEHTUTE, KOHTPOJIBT Ha
ECIIY e Haco4yeH KbM HauMHA, IO KOMTO IbP’KaBUTE TapaHTHPAT MPABOTO HA KAYECTBEHO U
0e30macHo JieueHUE B paMKUTE Ha CBOMTE MMO3UTUBHU 33IbJDKEHUS J1a 3al[UTaBaT MPaBOTO HA
KUBOT U MPABOTO HA TEJIECHA U IICUXWYHA HEIIPUKOCHOBEHOCT Ha cBouTe rpaxaanu. ECITH
HACOYBa YCHJIMATA CU KbM MJACHTU(DUIIMPAaHE HA HOPMAaTUBHU M OPTaHU3aLMOHHU 1e(DUITUTH B
OTACIIHUTE 3/IpaBHU CHUCTEMHU. AKTOBETE Ha ChJa 3acMar Ba)KHA POJIsl NPU M3TpaxkJaHe Ha
KOHLICIIUATA 33 KaYE€CTBEHA MEJUIMHCKA [IOMOLL], KAKTO U 33 CTUMYJIMPAHETO Ha IbPIKABUTE
Ja MoAoOpAT 3ApaBHUTE CHU CHUCTEMH, 3a Jla TapaHTUPAT B MO-TOJsIMA CTENEH MpPaBOTO HA
0€30MacHOCT Ha MalMeHTa P OKa3BaHe Ha MEAMIIMHCKA TIOMOIII.

B maparpad Tpetu e pasmieqaHo MOHATHETO 332 KayeCTBEHAa METUIIMHCKA IIOMOII B
MO3UTHUBHOTO TpaBo. Haii-Hampen e pasmiegaHa aJMHHUCTpAaTHMBHONpaBHATa ypenda Ha
npobieMaTuKara, B TOBa YUCIIO MOHATHUS KaTo AOCTBIIHOCT, CBOEBPEMEHHOCT, JJOCTAaThYHOCT U
KauecTBO. HampaBeHuST aHanmu3 MO3BONsBAa Ja ce HU3BeAe Ae)UHUIMS Ha KauyecTBEHA
MEIUIMHCKA IIOMOLI: OKa3aHATa CbC CHIVIACHETO HA IALMEHTA CBOEBPEMEHHA U B
AOCTAaTh4eH 00eM 0e30NacHa MeIMIMHCKA TOMOIL, Cho0pa3eHa ¢ YCTAHOBEHHUTE NMPaBHJIa
3a OKa3BaHe HA MEJIMUMHCKA MOMOIL, ChAbP:KAIU Ceé B MEJUIHUHCKUTE CTAHIAPTH H
npaBWiara 3a go0pa MeJUIMHCKA NPAKTHKA, NPH Cb3AaJC¢HM YCJOBHS 3a HeiiHaTa
AOCTBITHOCT.

Cren uzsicHABaHEe Ha Ne(UHUIMATA, U3CIEABAHETO € KOHIICHTPHUPAHO BBPXY IPABOTO
Ha KaueCTBEHa MEIMIIMHCKA TIOMOI] KaTo CyOEeKTHBHO MPaBO HA MallMeHTa KaTo MPU3HATATa U
rapaHTHpaHa OT 3aKOHA BB3MOKHOCT NMANMEHTHT a2 HM3HCKBA INPEAOCTABAHETO HA

CBOEBPEMEHHA U B J0CTaTb4YeH 00eM 0e30macHa MeJUIMHCKATA MOMOIL, ChboOpa3eHa ¢
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YCTAHOBEHHTE NPABUJIA 32 OKA3BAHETO i, ChABPKALIU Ce B MeIUIIMHCKUTE CTAHIAPTH H
npaBuJaTa 3a 100pa MeAMIMHCKA NPAKTHKA.

Teit kKaTo CyOEKTUBHOTO MPaBO HA KauyeCTBEHAa MEAMIIMHCKA IOMOII CE€ pealu3upa B
paMKHUTEe Ha €IHO MPAaBOOTHOIICHWE, TpeTara 4YacT OT maparpad TpeTu € IMOCBETeHa Ha
M3TOYHULIUTE HA MPABOOTHOILIEHUETO, HETOBUTE MPEIMET, 0OEKT U CyOeKTH.

[TaneHTHT B pasriead KaTo crienuguyueH cyOeKT Ha MPaBOOTHOILIEHHETO, CBEP3aHO C
pearm3upaHe Ha CyOEKTHBHOTO INPaBO Ha KaueCTBEHa MeAUIMHCKa momomr. OOchaeHu ca
HSIKOM 0COOEHOCTH Ha MallMeHTa KaTo CyOeKT Ha IPayKAaHCKOTO MPaBO — MPABOCIIOCOOHOCT U
neecriocoOHOCT. Pa3rmienanu ca u JpyruTe CTpaHU B MPABOOTHOIIEHUETO — MEAUIIUHCKHUTE
CTMELUAINCTH U JICYeOHUTE 3aBEJCHHUS KaTo HOCUTENH Ha 3ab/DKEHHETO /1a MPEJOCTaBAT
KaueCTBEHAa MEIMIMHCKA MoMoll. MEeIUIIMHCKUTE CHEeNHUaINCTH ca (U3UUECKH JIUIA, KOUTO
NpUTEeXaBaT creruduyHa KBaauuKamus, onpeaencHa B HOPMaTHBEH aKT, YIPaXXHIBAHETO HA
JIEHHOCTTa UM € OOYCIIOBEHO OT WJIEHCTBOTO B CHCIOBHA OPraHU3alMsi U OCHIIECTBSIBAT
crienUIHa MPaBHO perlaMeHTHpaHa JACWHOCT B JeueOHO 3aBeneHue. JleueOHUTE 3aBeIeHUS
ca IOpUIMYECKH JHIA (THPrOBCKH IPY>KECTBA, KOOMEPALMU WIM IOPUIUYECKH JIMIA Ha
OIOKETHA M3APHKKA) WM (PU3HUECKHU JIMIA, KOUTO UMAT CIICU(PUYHH TPEJMET Ha JAeHHOCT,
MIEPCOHAJ U CTPYKTYpa.

B wu3cnenBaHero € oObpHAaTO BHHMAaHUE HA IpEeIMETa HAa MPAaBOOTHOIIEHUETO —
OKa3BaHETO HAa MEIUIIMHCKA TIOMOLI W HETOBUS OOEKT — 37paBeTo Ha yoBeka. OOCHIEH e
BBIIPOCHT Jalld MEAWIUHCKA TOMOII M MEIUIMHCKA YCJIyra ca CHHOHUMH. AHaIU3bT Ha
Pa3NUYHM pa3nopeadu OT JeiCcTBAIIOTO 3aKOHOIATEIICTBO MO3BOJISBA J1a CE HAIIPaBH U3BO, Ue
HSIMA CBIIIECTBEHA PA3IMKa MEXAY OHATHATA ,,MEIULINHCKA TIOMOUI* ¥ ,,MEIULINHCKA yCIIyra®,
pecIl. ¢ Te3H MOHATHS HE ce 03HayaBaT paszIMyHU 10 BHUJ AeiHocTU. HampaBeH e u3Box, ye
OKa3BaHETO Ha MEAMIIMHCKA IOMOII MPEACTaBIsIBa KOMIUIEKCHA YCIIyTa, KOSTO C€ ChbCTOU OT
OTACTHM JIEHHOCTH, HACOYEHH KbM JIMArHOCTHKA, JICYCHHE, pexaOWIuTanus WiIn
npoduIakTUKa Ha Pa3TUYHU OOJECTHU U HEOOJIIECTHHU MPOILECH, MPOTHYAIIM B OpraHU3Ma Ha
MaIMEeHTa, U Ce U3BHPIIBA OT MEAULMHCKH CIICIUAIUCTH B JICUEOHH 3aBEICHUS.

[Tocnennara yact Ha maparpad Tpetu ot [71aBa mbpBa € MOCBETHA Ha U3TOUYHUIIMTE Ha
MIPABOOTHOIICHUETO MEXIY MalUeHT U MEAMLMHCKU CHECLUATMCTH U JIEUeOHH 3aBelICHHS.
OCHOBEH M3TOYHUK Ha TOBA MPABOOTHOLICHHE € JOTOBOPHT 3a OKa3BaHE HAa MEIUIIMHCKA
nomo1. B n3ciensanero e 00bpHAaTO BHUMAaHKE Ha €/1HA Ba)KHA crelM(uKa Ha TO3H TOTOBOP
— OrpaHHYeHa CBOOOAa Ha JOTOBapsHE 3a MEIUIMHCKUTE CIEHUAIUCTH U JIeueOHHUTE
3aBEJICHUS, KOUTO B ONPEACTICHH CITyyau HAMAT IPaBo J1a OTKaKaT OKa3BAaHETO Ha MEIUITMHCKA

noMo1 (Harmp. MpH CIEIIHU CIy4aHn).
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JloroBopbsT 3a MEQUIIMHCKAa IOMOLI € JABYCTPaHEH, ThH KAaTo IpPH CKIIOYBAHETO MY
Bb3HUKBAT 33IbJDKCHHUS KaKTO 3a IalMeHTa OT €JHa CTpaHa, Taka M 3a MEIULMHCKUS
CHeUUaINCT U (WiIK) Je4yeOHOTO 3aBesieHue, oT apyra. [locnennuTe ca JIBKHU Ja W3BbpLIAT
JIEHHOCTH 10 JUAarHOCTUKA, TPOPHUIAKTHKA, JICUCHHE U PeXaOUIUTALUs CIIOPEN ChCTOSHUETO
Ha namueHTa. [lanueHTsT ChIllo NoeMa OoNnpeAeaeH! 3ab/DKEHUS, YacT OT KOUTO ca I0COYEHU
B 4iI. 94 33 unu ce U3BIMYAT OT CHIIHOCTTA HA BB3HUKHAJIOTO MPAaBOOTHOLIEHHUE: HAIpPUMeEp J1a
Cra3Ba BBTPEIIHUS PEJ] B JIeUeOHOTO 3aBe/IeHHE, Ja U3ITBJIHABA YKa3aHUATA U PEIITUCAHUATA
Ha MEIMLUHCKUTE CIELUAIUCTH U Jp.

JloroBopbsT € BB3ME3[EH — Makap cbriacHO wi. 52, an. 1 or Koncturymusra Ha
PenyOnuka bbarapus rpaxkaaHuTe na uMar MpaBo Ha 3/[PaBHO OCHTYpsiBaHE, KOETO UM
rapaHTupa 0e3IIaTHO MMoJI3BaHe Ha MEIUIIMHCKO 00CITy>KBaHE IIPU YCIOBHS U Pel, OIPEACTICHU
ChC 3aKOH., TOBa HE O3Ha4yaBa, 4ye JOTOBOPBHT 3a MEAMIMHCKA TOMOL] € Oe3Bb3ME3[CH.
31paBHOOCUTYPEHUTE JIMLIA UMAT MPaBO Jia MOJydaBaT OMpENEieH MO BHJI, 00XBaT U obOeM
MakKeT OT 3[paBHU JEeHHOCTH, Karo 3a 1enra H30K ckirouBa moroBopu ¢ neueOHU 3aBeeHUS
3a U3BbHOOJIHUYHA W OOJHMYHA IMOMOII, Ha KOMTO 3aljialla OKa3aHaTa MEeIUIIMHCKa TTOMOLI,
onpeneneHa no BuA B wi. 45, an. 1 330. Ilo cunara Ha Te3u aAMMHUCTPATUBHU JIOTOBOPU
H3O0K 3amamia Ha 1eyeOHUTE 3aBeICHHUS OKa3aHaTa Ha MalueHTUTEe MEIUIIMHCKA TOMOII] PU
U3IIBJIHEHUE Ha OINPEACNIEHU YCIOBMs. 3aroBa, Makap B CIIOMEHaTara KOHCTHTYIIMOHHA
pasnopenda 1a e mpeABHIeHO Oe3IIaTHO MOJI3BaHe Ha MEJUIIMHCKO 00CITYKBaHEe, CKIIIOUEHUSAT
JIOTOBOP 32 MEAMLIMHCKA ITOMOIIl He € Oe3Bb3Me3/ICH.

JIOroBOpbT 3a OKa3BaHE Ha MEAMILIMHCKA MOMOI € KOHCEHCyalieH W HedopmaneH. 3a
BAJIMTHOCTTA Ha JOrOBOpa HE Ce M3UCKBA M3BBPIIBAHETO Ha KOHKPETHO (PaKTHYECKO AeHCTBHE,
HUTO NHCMEeHa (opMa 3a ASHCTBUTEIHOCT Ha CKIIIOYECHUS JOTOBOP. MHOTO YeCTO ChITIACHETO
ce MIOCTHUra Ype3 KOHKIIYACHTHU JIEHCTBUSA — NALUEHTHT ThPCHU MEIUIIMHCKA IIOMOIIl OT JaJ€H
MEIUIIUHCKH CIIEIMATUCT WK JIe4eOHO 3aBe/IeHUE, ChOTBETHO TaKaBa My Ce OKa3Ba.

Tl KaTO HEBMHArU JICYEHUETO HA MAlMEHTa 3all0YBa C HETOBO CHIVIACUE, TOTOBOPHT
HE € EIMHCTBEHHUAT M3TOYHMK Ha IPAaBOOTHOUIEHHETO MEKIY MNAlUMEHT M MEIUIMHCKU
CTELMAINCT U JedeOHO 3aBefeHne. HAKoIKo ca mpaBoOmopaXkaaliiuTe ToBa MPaBOOTHOIICHHUE
¢dakTruecku cheTaBu: [IbpBara Xumoresa € CBbp3aHa ¢ OKa3BaHE HA MEAMLMHCKA MOMOII Ha
MAIUEHT, YUNUTO KHUBOT € HEMOCPEACTBEHO 3aCTpPallEH, Karo B CHLIOTO BpeME€ TOH HE € B
CbCTOSIHUE Ja HM3pa3d MUCMEHO MH(OPMHUPAHO ChIVIACHE WM, aKO € HeleecrnocoOeH Wiu
OTPaHUYEHO JIeeCrocoOeH, He MOXKE Ja C€ MOJYYH CBOEBPEMEHHO CBIVIACHE OT POAMTEII,

HacTOMHUK unu noneuuten (wi. 89, an. 2 33). Bropara xumnoresa € npu T.Hap. MEIUIIMHCKA
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HpI/IHYI[a — HpI/IHYI[I/ITeJIHO HaCTaHsIBAHEC B JIG‘-ICGHO 3aBCACHUC U HpOBe)K,Z[aHe Ha
3aABJDKUTCIHO JICYCHUC, TIOCTAaBAHE 11O KapaHTI/IHa nu Hp.

§3. IltaBa BTOpPa

Bropara maBa e o3armaBeHa ,HekauecTBeHa MeAMIIMHCKA MOMOI — IMOHSATHE U
ChIIbPKaHUE ¥ C€ ChCTOM OT YETUPH maparpada cbCc ChOTBETHATA UM MOJACTPYKTYpA.

B mepBus naparpad e pasmienaHo MOHATHETO 32 HEKAYeCTBEHA MEIMIIMHCKA MTOMOII
KaTo HempaBoMepeH opuandecku ¢akT. OOCHICHO € 3HAYCHUETO Ha MOHITHETO KaTo JesSHUE
(meficTBue uy O6e3/eiiCTBHE) U € HAIIPAaBEHO pa3rpaHUUYCHUE MEXY IETHUETO U AOCOIOTHUTE
IOpI/I,Z[I/I‘-IeCKI/I C’b6I/ITI/I$I, KOUTO MOrar Aa HACTBHIIIT B XOJa HAa OKA3BAHCTO Ha MCAUIIMHCKA
moMonI (MPOTUYAHETO Ha OMpeAeSieHH OMOJIOTHYHH Mpoliecu 6e3 HamecaTra Ha YOBEKa, KOUTO
ca XapaKkTepHU 3a Pa3BUTHETO HA JAJCHO 3a00sIBaHE).

JlocTUTHAT € U3BOABT, Y€ MPEAOCTABAHETO HA HEKAYeCTBEHA MeIMIINHCKA MTOMOII] €
NPOTUBONPABHO [IesiHME, U3PA3SiBAlll0 Ce B HapylIaBaHe HA CyOeKTHMBHOTO NMPAaBO Ha
NANMEHTA 12 MOJY4YH Ka4eCTBeHA MeIUIINHCKATA MOMOIL, KOSITO N0 ChAbPKAHME CJIe/BA
Aa ObJe JOCTBHIIHA, CBOEBPEMEHHA, B [0CTaTb4eH 00eM, 0e30MacHAa M ChOTBETHA Ha
MeIMIMHCKUTE CTAHAAPTH H TMpPaBWja 3a JA00pa MeIMIMHCKA MNPAKTHKA M 32
NMPeI0CTABSIHETO HA KOATO CTPAHUTE €A MOCTUTHAJIN ChIJIacHe.

Bropusar naparpad e mocBeTeH Ha ChIBPKAHHETO HAa HEKAueCTBEHATa MEIUIIMHCKA
IIOMOI1II. Ha HLpBO MACTO HEKAQYCCTBCHA MCIUIIMHCKA ITOMOII] € MCAUITMHCKATa IIOMOIL, KOATO
€ Hpe,Z[OCTaBCHa HeCBOeBpeMGHHO, HN3BBH HGO6XOI[I/IMI/I$I 3a HpCI[HpI/IeMaHe Ha ITUArHOCTHUYHO-
nedeOHN JMEeHHOCTH AMana3oH OT Bpeme. TakaBa MEOUIIMHCKA IOMOI € MPEeCTHpaHa ChC
3aKbCHEHHE, KOETO € JJOBEJO /10 3a0aBsHe B NOCTABSIHETO Ha AuarHo3a u (win) 3a0aBsHe Mpu
3alI0YBAHETO Ha JICUCOHNUTE MEPOIIPUATHS (HAMp. 3aKbCHEHUE J1a CE MPEaNpUeMe XUpypruayHo
JICUEHUE Ha TMAlMEHT C KPbBOU3JIMB, KOETO BOIU N0 TEXKa KpbBo3aryba). M3BemeHa e
neGUHUALUS Ha ,,HECBOEBPEMEHHA MEIUIIMHCKA MMOMOIL™“ — MPOTHBONPABHO Oe3feiicTBue —
(dbopMa Ha HEKaueCTBEHA MEIUIIMHCKA ITOMOII, KOSITO MOXKE J1a C€ M3pa3h B HECBOCBPEMEHHO
,Z[I/IaFHOCTPILII/IpaHe, B HGCBOGBpeMeHHO HazHa4YaBaHC Ha [OAXOAAIINOTO JICUCHHUC, B
HCCBOGBpeMeHHO HpOBe)K,Z[aHe Ha IoaXoaA110 JICHCHUEC UJIN B KOM6I/IHaI_[I/ISI OT TiX. HanpaBeHa
€ U CBhIIOCTAaBKa MC)KI[y HGCBOGBpCMGHHaTa MCOUIIMHCKA ITOMOIIl U 3a6aBaTa HpI/I N3ITBJIHCHHUC
Ha JI0TOBOP.

Ha ciaeaBalio MACTO € 06'praTO BHMMAHHUEC Ha HCAOCTAaTb4YHaTa MCAUITMHCKA ITOMOIII,
HpI/I KOSATO € HaAJUIEC OTKIOHCHHUEC OT H€06XO,Z[I/IMI/IH OGCM oT I[CﬁHOCTPI, Hpe,Z[BI/IIIeHI/I 3a
JUArdHoCTUKa U JICUCHUC, NJIU OTKIIOHCHHUCEC B TSAXHAaTa IMOCJIICA0OBATCIIHOCT (Hanp. HeI/I3B’prJ_IBaHe

Ha OIIpCACIICH Ha60p oT H&GOpﬁTOpHI/I HU3CJICABaHuA, KOHWUTO HMAT Ba)XHO 3HA4YCHHUEC 3a
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MOCTaBsSHE Ha MpaBHJIHA JUarHo3a). Beampuero e, ye HenocTarbuHaTa MEIUIIUHCKA ITOMOIIL
NpeCTaBisiBa MPOTUBONPABHO Oe31eHCTBHE, MPOIYCK Ja CE€ M3BbpIIAT €IHO WM IOBEYE
IBIDKAMHU THaTHOCTUYHO-JICUeOHN ACWHOCTH, WU MPOTUBOIIPABHO JIEHCTBHE — W3BBPIIBAHE
Ha JMarHOCTUYHO-JIe4eOHH JeHHOCTH, HO HE B HEOOXOAUMUS 00eM, C Hy»KHATa 3a/IbJI00YEHOCT
u (um) B HeoOXonumara IOCIIEI0BATeIHOCT, UM KOMOMHAIMS OT MOCOYEHUTE TPH BUAA
HEOoCTaThbuHa MEAMIMHCKA rmoMoln. HampaBeHo e cpaBHEHHE ¢ YaCTMYHOTO M3IbIHEHUE Ha
JIOTOBOD.

Kato yacTt oT chaABp)KaHHETO HA HEKAYeCTBEHATa MEIUITMHCKA TIOMOII] Ca pa3mIeaHy |
JeSTHUSATA, KOUTO Ch3/1aBaT OMACHOCT 3a MalrenTa (padoTta ¢ Heu3npaBHa anaparypa, JuIca Ha
XUTUeHa Ha OOJTHUYHUSI TIEPCOHAI HITH JIUTICA HHCTPYMEHTapUyM) U Ca MPEJCTaBEHU PA3InYHU
XHUIIOTE3H B Ta3u HACOKA.

OObpHaTO € BHUMaHME HAa MHOTO Ba)KHA 4YacT OT ChIbPKAHUETO Ha HEKaueCTBEHATa
MEIUIIMHCKA TIOMOI — MEAMLMHCKATa ITOMOIIL, IIPEe0CTaBeHa B HapyIlleHHe Ha MPaBOTO HA
MH(POPMUPAHO ChIVIACHE HA MAIMEHTa (KOTaTo MAIlMeHTHT CE € ChIVIACKII Ja/IcHa MHTEPBEHIINS
na Obae u3BbpIIeHA, 0e3 a € MH(GOPMHUPAH 32 PUCKOBETE OT Ta3W WHTEPBEHIIMS; KOTaTo €
NpEANpHUeTo JedeHne, 0e3 MauueHThT Ja € Ol MHPOpMUpaH 3a HEOOXOAMMOCTTa OT TOBA
JIeYeHue, WIM MAalMeHTHT He € Oui mH(pOpMHpaH 3a CBOSATA AMArHO3a M 3a HYyXXJara OT
CMa3BaHETO Ha ONPEACTICHN NPEANUCAHUS UIH IIPETIOPHKH).

B pamkure Ha mocoueHus maparpad ce pasmiexaa U HeKadecTBeHaTa MEAMLIMHCKA
MIOMOIII, OKa3aHa B HAPYIICHUE Ha CHCUU(DUIHA YTOBOPKH MEXIY JIeKaps U MaldeHTa, KOUTo
OTIPENeNIAT JONBIHUTEIHM HW3UCKBAaHUS KbM OKa3BaHETO HAa MEAMLMHCKAaTa IOMOL] —
HalmpuMep U3IOJ3BaHE Ha ONpPEACNCH BHJ aHECTe3Usl NPU H3BBPIIBAHE HA OIEpalus;
M3II0JI3BaHE Ha JIANapOCKOIICKA METOIU BMECTO JIAITAPOTOMHUSI IPH ONlEpaTUBHA WHTEPBEHIINS;
ydacTHe Ha JAONBIHUTEIHH CHELUAIHCTH MPH JEYCHHUETO M Jp.). YTOBOPKHTE MOXE Jia ca
CBBP3aHH C KOHKPETHU XapaKTEPUCTHKH Ha TOJIE3HUTE 32 MalMEHTa Pe3yITaTH OT OKa3zaHara
MEIUITUHCKA TOMOII] — TIOCTUTaHEe Ha UCKaHUS BBHIICH BUJI; TOCTABsIHE HA 3bOHM UMIUIAHTH B
ChOTBETHaTa (hopMa U OT YTOBOPEHUS MaTepuai u Jap.

JIbKuMara Tprka Ipy OKa3BaHE Ha MEIUIIMHCKA TIOMOI € pa3IiiefaHa B maparpad
Tpetu. Ts 3aeMa Ba)KHO MsICTO IpU OOOCHOBAaBaHE HA TPaKIAHCKaTa OTTOBOPHOCT B JBara i
BUJa — JIEMKTHA U JoroBopHa. OcHOBHATa pasnopenda, Ha KOSTO CE M030BaBa JOKTPUHATA
IpU U3CieBaHe Ha mpoliiemMa 3a IbJDKUMaTa rpuwka, e wi. 63, an. 2 33J1. Tsa onpenens, ue
3aJbJDKEHUETO TpsiOBa Na ObJe M3MBJIHEHO C Ipukara Ha JOOpHUs CTONAHWH, OCBEH aKO
CTpaHHUTE HE Ca YrOBOPWJIM Jpyro. Makap CHCTEMaTHYHOTO MSACTO Ha pasnopendara ja ce

Hamupa B udactra Ha 33/], oTHacsima ce OO0 M3MBIHEHUETO Ha JOTOBOPHU 3aJbJKCHHUS,
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MHO3HUHCTBOTO OT aBTOPUTC 51 Bb3IPUCMAT KAaTO 06]]_[ MOACII 3a MIOBEACHHUEC, OTHOCHUM KBM JBara
BHJIa OTTOBOPHOCT. >

HpOTI/IBOHpaBHOCTTa HC CJIeABa a CC€ OTBhXACCTBsABA C HCIIOJAraHETO Ha ABbJIDKHUMaA
rpuxa. Te obaue ca B3aMMOCBBP3aHHM, JTOKOIKOTO Ca OTAEIHH €IEMEHTH OT (DaKTHUECKHUS
CbCTAaB Ha IrpaXaaHCKaTa OTTOBOPHOCT HA MCAUIIUHCKUTC CIICIUAJIMCTH U ﬂquGHI/I 3aBCACHUA.

CJIG):[OBaTeJIHO, 3a Ja BB3HUKHC OTIOBOPHOCT 3a MCIUIMWHCKUTC CICHUAIMCTH U 34
J1e4eOHOTO 3aBEJCHHE, HE € JOCTaThuHO [a CE€ YCTAHOBM IIPEJOCTABIHETO HAa HEKAueCTBEHA
MEIULMHCKA [OMOIL, JOKOJIKOTO MPEIOCTABIHETO i € CaAMO €IUH €JIEMEHT OT (JaKTHUECKHUS
CbCTaB Ha OTTOBOPHOCTTA. BB3HUKBAHETO H, HApel C OCTAHAIMTE €IEMEHTH (Bpela H
NpUYMHHA BPB3Ka), PEInoiara JIMIicaTa Ha MOJIoJKeHa AbJDKIMa Tproka. ETo 3a1io mosjgaraneTo
Ha OBJIDKHUMA I'pUKa OCUTYypsIBa OKA3BAHCTO HAa KAYCCTBCHA MCAWIIMHCKA ITOMOIIl HAa MalfMCHTAa
U € HeoOXOIMMO YCJIOBUE 32 IIPECTUPAHETO i, HO HE CE OTHXKIECTBABA C Hesl C KaueCTBEHATa
MCIUIIMHCKA ITOMOIII. 3a Ja CC YCTAHOBU HaJIM MCAULUHCKHUAT CIICHUAIMCT H HGHGGHOTO
3aBCACHHUC Ca MOJIOXKUIN AbJIKMMA I'PHUKa, IOBCACHUCTO UM TPHGBa Ja CC CpaBHU C OIIPCACIICH

MOACII. OTKIIOHEHHETO OT TO3H MOZCIH 1IC O3Ha4YaBa, Y€ AbJIKUMATA I'pUKa HE € ITOJIOKCHA.

[IpoyuBaneto Ha Obarapckara cbhacOHaTa TMpaKTHKa TIOKa3Ba 3aTpyJHECHUS B
MPaBONPUIIATAHETO TPHU OIpEJeNssHE Ha AbJDKMMAara TPprbkKa MpPU OKa3BaHE HAa MEIUIIMHCKA
nomomnt. C omen neduHupaHero Ha Qurypara Ha JOOpPHS METUIIMHCKH CIEIHATUCT ca
NpPEACTaBeHU BWXKJIAHUATa B ObJrapckara InpaBHa JOKTPHUHA, Karo € U3BBPIICH U
CpaBHUTEITHOIIPaBeH aHaiu3. JlocTura ce 10 M3BONA, Ye NMPEAJIOKEHUATA B TIPaBHATA TEOPHUs
HE paspemaBaT IIOCTaBEHUTE MpoOieMH, a paspelleHuATa Ha 4YacT OT IpoydeHara
IOpHUCTIpyAeHIIMs (Harp. B AHIIMA) ca HENPHEMJIMBH, 3alOTO MpPUIABaT TBBPIE TOIIMO
3HauUEHHE Ha EKCIIEPTHUTE CTAHOBMILA M OrpaHHYaBaT pPOJIATa Ha ChJa MPH M3BHPIIBAHE HA
Joruyeckara JACWHOCT B TpaBolpuiaraHeTo. Hemckara iopuCHpyACHLMS CBIIO OTJaBa
3HauUeHHE Ha CTAHOBHUIIATA Ha BELIUTE JHIA, HO 0e3 Ja IMONIEHsBAa poJsATa Ha ChlAa NpPU
IpeLeHKa Ha excrieptusute. M3monssar ce 00EKTUBHU KPUTEPUH — HAIlPUMEp HayYHU JaHHHU,
KOWUTO TOJIKPENAT JajeHo mpodecuoHanHo MHeHue wiu mnoBeneHue. B CAILl cemio ce
npezsiarar 00OeKTUBHU KPUTEPUU 3a OICHKA HA €KCIIEPTHUTE CTAHOBUINA U NMPEIIOKEHUTE B
TAX METOOW 3a JMArHOCTHKAa U JICYCHHE, KOUTO € CIIEABAJIO Ja MPUIOKH MEAMLUHCKUSAT

CIICIUAIHUCT.

23 Awronos, JI. Hemoseoneno yepexmane. C.: Hayka u mskycto, 1965, 91-92. Taka u Kanaiinmxues, A.
Oo6muramuonHo npaBo. O6ma gact, C.: Cubwn, 2001, c. 367, xakro u Ilomos, JI. BuHa u 1oroBOpHa OTTOBOPHOCT
B 110 OBITApCKOTO TpaskAaHcKo npaso, C.: Hayka u uskycrBo, 1962, 106-107.
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B nucepranuoHHMS Tpya ce MOAKPENs HEMCKHUAT TOAXOM, 3apaayl OOCKTHUBHUTE
KPUTEPUU, KOUTO C€ M3MOI3BAaT OT HEMCKHTe chawmmia. OCBEH TOBAa TO3M MOAXOJA HAMHpA
MOJKpeNna B MO3UTUBHOTO ObATapcKo mpaBo. B wi. 79, an. 1 33 ce mocousa, ue MeAMIIMHCKATA
MOMOI C€ OKa3Ba MpHU CHa3BaHE Ha YTBHPJIECHUTE OT HAayKara WM MpaKTUKaTa METOJU.
CnenoBarenHo Mama0bT, Ype3 KOWTO Ce€ MpeleHsBa IbIDKMMATa Tpuxka, HE € Qurypara Ha
CTaHJAPTHHUS WM CPEIHOCTATHUCTUYCCKA MEIUIMHCKH CHEIHAINCT, HUTO Ha CIEIHANINCTa,
KOMTO € JIeHCTBa Taka, KaKTO OMXa JICMCTBAJIM HIKOM WJIM BCHYKH HETOBH KOJICTH. J{bIDKMMUTE
nercTBUs WK Oe3AeicTBUS Ha TOOPHUS MEIUIIMHCKH CIICIIUAIICT HE MOXKE J]a CE YCTAHOBST B
II'BJIHA CTETICH W 4Ype3 Mperie] Ha MENUIMHCKaTa JUTepaTypa WU 4Ype3 3aKIIOYCHHUSTa Ha
BEIIUTE JINI[A, KAKTO CE MMOCOYBa 0 TO3M MOMEHT B JJOKTPUHATA.

JIBIKMMOTO TIOBEIEHUE Ha JOOPHS METUIIMHCKHU CTICIIHAIIUCT CIIE/IBA J]a CE MPEICHSBA
CTHIOpeI aKTyaJTHUTE YTBBPJICHU OT HayKaTa U MpaKTUKaTa METOIH 32 OKa3BaHE Ha MEIUITMHCKA
nomonl. Te ce ycTaHOBSIBaT 4pe3 MpuiiaraHe Ha MPUHIUIUTE HA MEAWIIMHATA, Oa3upaHa Ha
JI0Ka3aTeCTBa, M C€ ChABPKAT B M3TOYHHIIM HA MEIUIIMHCKA HayyHa WH(POpPMAIUs, KOUTO CE
CTETIeHYBaT CIIOPE]I TAXHATa YOS TUTEIIHOCT. Pa3snuyHNTe M3TOYHUIIM UMAT Pa3InyHa CTETICH Ha
yOeUTETHOCT, PECIL. ChIBPIKAIINTE CE B TAX MPETOPHKH U 3aKIIOUCHHUS Ca C Pa3IMyHa CTEIECH
Ha IpUIoKUMOCT. To3u moxxo/ mo3BoJIsiBa Aa ce Aeunupa gurypara Ha 100pHUs METUITMHCKA
CIEIHAIIMCT — TOBA € CIEeNHATUCTHT, KOWTO MPUJIara aKTyaJJHUTe HAYYHU U MPAKTHYECKH
MeTOIM TPH OKa3BaHe Ha MeIHIIMHCKA IOMOILI, YTBbPAE€HHM Ype3 MNpWJaraHe Ha
NPUHIMNNATE HA MEIUIIMHATA, OCHOBAHA HA ]0KA3aTeJICTBA.

Upe3 BBBEXKIAAHETO HA Ta3W Je(UHUIMSA Ce pa3peliaBar peauia npodlemMu B
MpaKTHKaTa M Ce€ MPEOAOSIBAT HEJOCTATHIUTE HA CBHINECTBYBAIIUTE [0 TO3H MOMEHT
CTaHOBHMIIA B JOKTpUHATa. MamabbsT Ha IbDKAMaTa TPHKa HE MOXKE Ja ce OIpenessl HUTO
caMO OT CBHABPXKAIIUTE CE€ B HaydyHaTa JHTEparypa MPENoOpbKH, HUTO OT EKCIEPTHUTE
3aKJTFOYCHHSL.

Crnenpa orie 1a ce mogueprae, 4e B OMPEICNICHH CIIydan MOXE J1a UMa IOBeYe OT €IUH
aKTyaJieH MeTOJI 3a loBe/ieHue. [IbIKiMara rpuka U3MCKBa OT METUITMHCKUTE CTICIUATTUCTH U
neueOHNTE 3aBEACHHUS 1a 30epaT mo-0e30macHUs OT [BaTa METO/AA M 32 KOWTO ca MPUCHIIH T0-
MAaJIKO PUCKOBE OT CTPAaHUYHH €(DEKTH.

OcBen no-6e30maceH, N30paHUAT METOJ CIIE/IBA J]a € TO3H, PU IMPUIAraHeTo Ha KOWTO
MAIUEHTHT THPIIH MO-MAJIKO OOJIKa U KOUTO € CBBhP3aH C M0-0bpP30 Bh3CTAHOBSIBAHE. 3aTOBA IPU
HaJIM4YMe Ha Bb3MOXKHOCT 3a MPIIaraHe Ha HEOMePaTUBEH U ONIEPATUBEH METOJ 33 TUATHOCTHKA

U JIeueHHe JbJDKMMAaTa Tprka H3UCKBa J1a ce n3depe HeonepaTUBHUAT MeTol. OCBEH TOBa IpU
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HSIKOJIKO YTBBP/ICHH METOJA 332 JUArHOCTUKA U JICYCHUE AOOPUAT METUIIMHCKU CIEIHAIUCT
TpsiOBa Ja MPHUIIOKH TO3M METO, 3a e(pukacHOCTTAa U OE30MaCHOCTTAa HAa KOHTO MMa IMOBeYe
JI0Ka3aTeNICTBa, ChABPIKAIIM CE B M3TOYHMLIM HA HaydyHa MH(pOpMAlMs C BUCOKA CTEIECH Ha
noctoBepHOCT. [Ipu ToBa JOOPHUAT MEAMIIMHCKY CHEIUATMCT Ipuiara CbOTBETHUTE aKTyaHU
YIBBPJCHU OT HayKaTa M TpPAKTHKaTa METOAU CJeJ] U3pa3eHO MHPOPMUPAHO ChIVIACHE OT
MAIMEHTa OCBEH B IIPEIBUJICHUTE OT 3aKOHA U3KIIIOUECHHUS.

B mnocnennus maparpag Ha TiiaBa BTOpa € HAampaBEHO pPAa3TPAHUYCHUE MEXKITY
HEKaueCTBEHaTa MEIUIMHCKA TIOMOILl M HEKaYeCTBEHOTO M3MbJIHEHHE Ha Aoroopa. OcBeH
TOBa € M3BBPIICHA CHIIOCTABKA MEXIY HEKayeCTBEHATa MEIUIIMHCKA TMOMOMI U J1e()eKTHHS
IIPOAYKT B KOHTEKCTAa Ha JICYEHUETO C JIEKAPCTBEHU MNPOAYKTH M MEIULMHCKU H3ICNUs.
OObpHaro € BHMMaHWe Ha WH3pasa ,JieKapcka TrpemKa’ W pa3rpaHHYeHHETO My OT
,,HEKaueCTBEHA MEIUIIMHCKa IoMoll“. B 3akiroueHue ce mocousa, ye H3pasbT ,JeKapcka
rpenika‘ cb3zaBa MOBOAM 3a IPOTUBOPEUUs B TEOPUSTA U MpaKTUKaTa. Tol HE € 5ICEeH U He
Cbh3/1aBa YCIIOBHS 3a U3SICHABAHE HA CHIbPKAHUETO HA MEAUIMHCKATA TIOMOIL, KOSITO ClieABa
7la ce MpecTHpa Ha MalMeHTa, HUTO Ha IbJDKMMAara IpukKa IpHU OKa3BaHE HAa MEIUIMHCKA
nomont. OT zapyra cTpaHa, M3MOJI3BAHETO M M3SCHSABAHETO HAa IOHATUETO ,,HEKAUYECTBEHA
MEIUIIMHCKa TOMOLI JlaBa BB3MOXKHOCT 33 MHOTO MO-SICHO M TO-TOYHO Ac(PHUHUpaHE HA
CyOEKTMBHHUTE NpaBa Ha MallMEHTa W Ha 3aIbDKCHHUATa HA MEAULMHCKUTE CIECHUATUCTH U
neyeOHUTE 3aBEEHUS NPU OKa3BaHE Ha METUIIMHCKA MOMOIN, a OTTaM — W Ha IpPaBHUTE
MOCJIEAUIIY, KOUTO BB3HUKBAT B PE3YNITAT Ha YBpPEXK/JaHE HAa NAMEHTH IPU OKa3BaHE Ha
MEAMIMHCKA [TOMOII.

§4. I'naBa Tpera

I'maBa Tpera e o3armaBeHa “I'pakjaHCKa OTTOBOPHOCT HA MEIULIMHCKUTE CIIELIUATIUCTH
U JedeOHUTE 3aBeleHHs NMPU NPEAOCTaBsHE Ha HEKaYeCTBEHA MEIUIIMHCKA MOMOIN~ U ce
CHCTOU OT YETHPH maparpada cbc ChOTBETHATA UM MOACTPYKTYpA.

B mepBus maparpad ce MNpencTaBAT HAKPAaTKO TEOPETHUYHHTE BIDKAAHUSA 34
rpakJaHcKaTta OTTOBOPHOCT M HeiHuTe QyHKIuu. M3cnenBanero Ha mpoOiieMaTtukara 3a
rpakJaHcKaTa OTTOBOPHOCT, KOATO Bb3HMKBA IPU HapyllaBaHe Ha CyOEKTMBHOTO NpaBO Ha
KaueCTBEHa MEIUIIMHCKAa TIIOMOII, M3UCKBa Ja C€ ONpeneisT KoM ca cyOeKkTHTe Ha
OTTOBOPHOCTTAa MPEABHI OOCTOSTEICTBOTO, Y€ IPABOOTHOIIEHHUETO CE€ pa3BUBA MEXKIY
NAIMeHT, OT elHa CTpaHa, U MEIUIMHCKH CIEHUAIUCTH U Je4eOHO 3aBelNeHHe, OT Apyra.
Korato rpaxkaanckara OTTOBOPHOCT Bb3HMKBA B PE3YJITaT OT HEM3IIBJIHEHUE Ha JOrOBOp 32

MECIUMIIMHCKAa IIOMOIII, Cy6CKT Ha OTroOBOPHOCTTa MIC 6’5,[[6 CTpaHaTa 1O TO3UW OOTO0BOP.
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CrnenoBarenHo € HEOOXOAMMO J1a C€ U3SCHU B KOU CIIy4aW HACpPEIlHA CTpaHa Mo JO0roBOpa €
KOHKPETEH MEIUIIMHCKH CIICIUANCT, U B KOU — JICUCOHOTO 3aBEJICHHE.

Cermacao wn. 2, an. 1 3JI3 neyeOHM 3aBeleHUs ca OPTaHHU3AIMOHHO 00OCOOCHH
CTPYKTYpH Ha (YHKIIMOHAJICH MIPUHIIUII, B KOUTO JIEKAPHU WU JICKApH IO JICHTATHA METUITTHA
CaMOCTOSITEIIHO WJIM C TOMOINTAa Ha APYTd MEIUIMHCKA M HEMEIUIIUHCKU CHEIHAIUCTH
OKa3BaT MEAMIIMHCKA TIOMOII. Makap MeTUIIMHCKaTa TIOMOIII 1a C€ OKa3Ba OT MEIUIIUHCKUTE
CIEIMAIIMCTH, TS C€ OKa3Ba B PAMKUTE Ha CHOTBETHOTO JIe4eOHO 3aBeJeHHIE, KOETO UMa CBOS
OpraHu3aIMOHHO 000cO0eHa CTPYKTypa, 00OpyABaHEe, OpraHu3alus Ha JEHHOCTTa M HAeT
nepcoHan. 3aToBa B MOBEUETO CIIy4ad MPU OKa3BaHE HA MEIUIIMHCKA MOMOI JOTOBOPHOTO
MIPABOOTHOIICHHE BH3HMKBA MEXK/y MAIMECHT U JICYeOHO 3aBe/IeHUE, a HE MKy MaIlUeHTa U
paboTemuTe MEIUIIMHCKHA CHEIHAlMCTH B JIe4eOHOTO 3aBeneHue. ToBa MPOM3THUYA OT
CHIIHOCTTA HAa MEAMIIMHCKATa TOMOII KaTO KOMIUJIEKCHA JEHHOCT, B KOSTO CE BKJIFOUBAT
Pa3IMYHU 110 BU/I CTICIIUAIMCTH, 000pyBaHe, MHPPACTPYKTypa U 1p. B olie mo-ronsima crernexH
TOBA BAXH 32 JICYEOHUTE 3aBEJCHUS 32 OOJHUYHA MTOMOIII, B KOUTO MEAMIIMHCKATA TTOMOII] Ce
OKa3Ba OT pa3IUMYHd TO BUA MEAWIMHCKA CHEIUAIUCTH (JIeKapH, CIEIHaTu3aHTH,
MEAHMIIMHCKH CECTPH | JIp.), KOUTO padOTAT HA CMEHU M UMAT pa3iudHu GyHKIHU. [larueHTsT
HE MOXKE J]a MOCOoYBa KOH Jiekap fa Ob/ie HEroB JIEKyBalll JIeKap Wi J1a W30upa KO JIMIa OT
MepcoHaNa Jla mojaraT MEIUIMHCKH TPHXKH, OCBEH B TMPEABUIACHUTE OT 3aKOHA CIIydYau.
[TpaBmiioTO €, Y€ METUIIMHCKUAT MEPCOHAT CE OMpeness CIYy)XeOHO ChIVIACHO JIeHCTBAIINTE
rpaduny Ha Ne4yeOHOTO 3aBeleHHe 3a OonmHWuHa momomr (wi. 29, T. 5 or Hapenbara 3a
OCBIIECTBSABAHE HA MPABOTO HA JOCTHII JO MEAUIIMHCKA ITOMOIII).

[MaruenTure, kouto uMat kadectBo Ha 330JI, CHIO CKIIIOYBAT JOTOBOPHU C JICUEOHUTE
3aBelleHUs, a HE C KOHKPETHH MEIUIIMHCKU CHEIHAIMCTH, pabdoTemu B TsXx. ToBa e Taka,
3amoro H30OK ckirouBa morosopu 3a mpenocraBsHe Ha MeauuuHcka nomomy Ha 330JI ¢
,,M3IIBIIHATEN HAa MeIUIIMHCKa momonl“. Te ce 3aapnKkaBar Aa OKa3BaT METUITMHCKA TTOMOII]
Ha 330JI npu onpenenenu ycnoBus. CbracHo ui. 58 330 u3NBIHUTENN HAa MEIUIIMHCKA
ITOMOII] ca JIeueOHH 3aBeACHUS WIH TeXHU oOeauHeHus mno 3J13, ¢ u3KIoueHue Ha JIeUCOHUTE
3aBefieHus 1o 4i. 8, ai. 1, 1. 5 3J13, 1 HalMOHATHYU [IEHTPOBE IO MPOOIEMHUTE Ha OOIIECTBEHOTO
31pase 1o 33.

BB3MOXXHHM ca U XUIIOTE3W, B KOUTO MAIMEHTHT CKIOYBA JOTOBOP CHC CHOTBETHHS
MEAMIIMHCKH CHEIHAIUCT — HANpUMEp B CIy4YaWTe, B KOUTO CIEIHUATHCTHT MPEIOCTaBS
MEAMIIMHCKA TIOMOII[ W3BBH JICYEOHO 3aBElEHUE, WM KOraro JIe4eOHOTO 3aBelleHUE

NpeaAcCTaB/IsiBa UHAUBUAYAJIHA MIPAKTUKA 34 IbpBUYHA MCIUIIMHCKA IMTOMOLI U CC yUpcasaBa OT
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¢usndecko nuie nox ¢popmara Ha amMOyIaTopus 3a IbPBUYHA W3BHHOOTHHMYHA METUIIMHCKA
WX JICHTAJIHA TIOMOIL.

[Ipu BB3HUKBaHE HA JETUKTHA OTTOBOPHOCT CYOEKT Ha OTTOBOPHOCTTa MOXKE Ja ObJe
KaKTO MEIMIMHCKUAT CIEUUATUCT, KOWTO KOHKPETHO € HapyLIWI MPaBOTO HAa KauyeCTBEHA
MEIMIIMHCKA ITOMOII, TaKa U JIe4eOHOTO 3aBeICHHE — Bb3JIOXKHUTEN HAa paboTaTa Ha OCHOBaHHE
wit. 49 33[1%*. [lucepTaimoHHKAT TPyl € OTPaHUYEH O OCOYBAHETO HA HAKOU 0COOEHOCTH Ha
OTroBOpHOCTTa 10 Wi. 49 33]], KOUTO ce OTHACAT A0 pasrieKaaHaTa MpodIeMaTHKa.

3a a2 Bb3HMKHE OTTOBOPHOCT 3a JIeUeOHOTO 3aBeneHHe Ha ocHoBaHue wi. 49 33/, To
cliefiBa Jla € BB3JIOKWIO (HaToBapwio c) paboTa CHOTBETHHS MEIUIIMHCKU CIEIHAUCT.
Paborara, ¢ KkofTO Je4yeOHOTO 3aBelEHHE HATOBAapBa MEAMLMHCKUTE CICHUAIUCTH, €
cneun(puvHa — OKa3BaHe Ha MEIUIIMHCKA oMoIll. HaTtoBapBaHeTo Haif-4ecTo ce M3BbpIIBA HA
OCHOBAHHME IIpaBHA CJIEJIKa — CKIIOYBAHE Ha TPYJIOB JIOTOBOP MJIM Ha JIOTOBOP 3a OKa3BaHE Ha
KOHKPETHH MEIUIIMHCKU YCIIyTH Ha MauueHTHTe. Bb3naranero Ha paboTa Ha MEAUIIUHCKHUTE
CMELUAIUCTH OT JIeueOHUTE 3aBeICHHS 32 OOTHUYHA MTOMOII] Hai-4eCTO Ce OCHIIECTBABA UpPE3
CKJIIOYBAHE Ha TPYIOBH JOTOBOpH. ToBa € Taka 3apaau crelupuuHuTe U3MCKBAaHU Ha 4. 19,
an. 2, 1. 2 3JI3, B KOWTO € MOCOoUeHO, Ue JIedeOHNTE 3aBeIeHNs 32 OOTHUYHA TTOMOIII U3BHPIIBAT

HCﬁHOCTTa CH IpHU OCUTYPCHOCT C MCAULIMHCKHU CIICHHUAJIMCTU HA OCHOBCH TPYAOB JOT0OBODP.

B To3u maparpad 3a m3cienBaHM M HSKOM CHEUM(UYHM XMIIOTE€3M HA Bb3JIaraHe Ha
pabota, HanpuMep MPH OKa3BaHE HA KOHCYITATHBHA MEIUIIMHCKA ITOMOIL OT PermyOIuKaHCKH
KOHCYJITAaHT WJIM OT CHEUMAIHMCT OT APYro jeyeOHO 3aBe/ieHHE IO TOBOJ Ha JICYCHHETO Ha
JaJIcH MaLUEHT.

Jlpyra ocoOeHOCT, KOSITO € 0OChbJieHa BbB BpbB3Ka C OTTOBOPHOCTTA Ha JIEYEOHOTO
3aBEJICHUE — BB3JIOXKHTEN, € CBbp3aHa C OOCTOSATENCTBOTO, Y€ MEIAHMIIMHCKATa IOMOI €
KOMIUIEKCHAa JIEHHOCT, KOATO C€ CBCTOM OT pAa3JIMYHU [0 BUJA JUATHOCTUYHO-JICUeOHU
nenHoctu. Te, OT cBOA CTpaHa, psAKO €€ MU3BBPIIBAT CaMO OT €IMH crenuanuct. Ilpu toBa
MIALACHTBT HE IpUTEXaBa CIECLUAIHU 3HAHUA, 34 Ja ONpENeNId KOM €a KOHKPETHUTE
JMAarHOCTUYHO-JIe4eOHU JIEMHOCTH, KOMTO Ca IO YBPEIMIU, PECIl. HE MOXKE Ja MOCOYH KOU
KOHKPETHH CITY>KUTEJH Ca U3BbPIIIN Te3U NEHCTBHS, pecIl. ca 6e3aeiicTBanu. B Te3u ciaydan
OTTOBOPHOCT OT BB3JIOKUTENS — JIeueOHO 3aBeICHHE CIIE/IBA /1a CE HOCH, I0PU KOTaTO HE MOXeE
Jla ce YCTaHOBH KO € KOHKPETHUSAT U3BBPIINUTEN HA HEKaYeCTBEHATa IMarHOCTUYHO-JIeueOHa

,Z[ef/'IHOCT HJIM HC MOXC Oa CC MOCOYH KOSI € KOHKPCTHATAa YaCT OT OKadaHaTa MCAWIIMHCKA

24 [lompo6HO 3a OTTOBOPHOCTTA Ha BE3NOKHTENA BX. Tockos, UB. ['paXkaaHCKa OTTOBOPHOCT HA BH3JIOKHTENLL
o wi. 49 331 3a Bpemu, npuarHeHU oT m3mbiHuTeN, C.: Cubn, 2022,
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MIOMOII, KOATO € HeKauecTBeHa. ToBa CTaHOBHILE c€ TMOAKpEens U OT chicOHAaTa IpaKTHKa,
CTIOpE]] KOSITO BB3JIOKUTEJIAT I1I€ OTroBaps 3a BPEAHM U TOTaBa, KOTaTo HE € YCTAaHOBEHO KOU
KOHKPETHO U3MEX/y HETOBUTE CITyXKUTENH € TIPUUNHII T€3U BPEIN>".

B nokTprHara uma crop Jajgu OTTOBOPHOCTTA Ha JCTUHKBEHTA (B KOHKPETHHUS CIydaii
MEIUIUHCKHS CHEIMAJINCT) U Bb3JIOXKHUTENS (B KOHKPETHHS CIIy4ail JIeueOHOTO 3aBEJCHHE) €
conupapra®®, BbOpeku pasinuusTa B CTAHOBHMIIATA HA PA3JMYHHUTE aBTOPU B ChicOHara
NPAaKTUKa C€ 3acThlIBA CTAHOBUILETO, Y€ OTTOBOPHOCTTA € COJHUAApPHA, CHOTBETHO OT
npoliecyasiHa IieHa TOYKa UCKOBETE CPelly MPEKHUs U3BBbPIIUTEN — MEAUIUHCKH CIIEIIHATUCT
U BB3JIOXKUTENS — JedeOHO 3aBEJCHUE MOTaT Jja ce MPeAsBIBaT €AHOBPEMEHHO CpeIly J1BaTa
cyOeKTa.

Bropust naparpad pasmiexia BHIOBETE I'pa)IaHCKa OTTOBOPHOCT — JOTOBOPHA H
JETUKTHA, KaKTO M TAXHOTO pa3rpaHuyeHue. [1o oTHOIIeHNEe Ha TpaHULIUTE HA OTTOBOPHOCTTA
ypenfara Ha JeJIMKTHATa OTTOBOPHOCT € mo-ctpora’’. Ilpu Hes momiekar Ha 00e3IeTsIBaHe
BCUYKHU BpEIH, KOUTO Cca IpsKa U HEMOCPEACTBEHA MTOCIeauIa Ha yBpexaaneTo (wi. 51, an. 1
33/1), nokaro 006eMbT Ha JOTOBOpHATa OTTOBOPHOCT MOXE CE€ CTENeHyBa ChOOPa3HO BHHATA.
[Tpu HapymieHue Ha JOTOBOPHO 3ab/KEHHE 00€3IIeTeHUETO 00XBalla MpeThpIsiHaTa 3aryoa
U TpoIycHarara I0j3a, JOKOJIKOTO Te ca MpsKa M HEMOCPEICTBEHA IMOCIEANla OT
HEM3IBJIHEHUETO U ca MOIVIM Jia ObJaT MpeABUACHH IIPU NOPaKIaHe Ha 3aIbJIKEHUETO.

Hanuue e u apyra pasnuka, cBbp3ana ¢ Bpenute. [Ipu geIuKTHaTa OTTOBOPHOCT BPEAMTE,
KOUTO TOJJIeKaT Ha oOe3lIeTsBaHe, BUHATH CJIeBa Ja ca HACTBIWIN PEANHO, JOKaTo Mpu
JIOTOBOPHATa OTIOBOPHOCT HMMa H3KIIOUEHHUs OT TOBa MpaBWJIO (HAmp. NMPH YTOBOPEHU
HEYCTOMKH WJIU 3a/1aThK).

[To oTHOmIEHME Ha BHIOBETE BpEIHW, MOAJEKAIIM Ha 00OE3IIeTABaHE, ChIIECTBYBAIIE
CBHIIECTBEHA pa3JinKa MEX/y J1BaTa BHJIa OTTOBOPHOCT A0 mpuemanero Ha TP Ne 4/2012 r. Ha
OCKTK na BKC, nocranoseno Ha 29.01.2013 roauna. Ilpeau mnocTaHOBSBaHETO My
cbaeOHaTa MpaKkTUKa MpHUeMallle, Y€ HE Ce IBJDKH 00e3IETeHHE 32 HEMMYIIECTBEHH BPEIH,
HACTBIWJIM B PE3ylNTal Ha HEM3NbIHEHHWE Ha 33JbJDKCHHE, NMPOU3TUYALI0 OT JoroBop. B

TBJIKYBATCIIHOTO PCUHICHUC CC IMPUCMA, Y€ HCUIIIBJIHCHHUCTO HA 3aABbJIDKCHUC, Bb3HUKHAJIO 10

Z TIMBC Ne 7/30.12.1959 1., T. 7: ,,JIbp>KaBHUTE NPEANPUATHSA, YUPEXKAECHUITA U OPTAHU3ALKMHUTE OTTOBAPST 11O
1. 49 33/1 3a Bpenure, MPUIMHEHN OT TEXHHW PAOOTHUIM W CITY>KUTENHN IPH WIIH 10 TTOBOJ Ha BH3JIOXKEHATa UM
pabora u ToraBa, KOraTo He € YCTAHOBEHO KO KOHKPETHO M3MEXLy TSIX € IPUUMHII TE3H BPEAn .

26 Tesara, ue JIMIICBA CONMIAPHOCT MEXTy H3BBPIIMTENS Ha JAESHUETO U BB3JIOXKUTENS ce noakpens ot Taces, C.
JHenuxrtHata otroBopHocT, C.: HoBa 3Be3za, 2016, c. 169, kakto u ot Tockos, UB. ['paxnancka 0OTTOBOPHOCT Ha
BB3NOKUTENA 110 Wwi. 49 33/ 3a Bpean, NpUUMHEHU OT M3IBIHUTEN, 168-169. OOparHarta Te3a ce 3acTbIBa OT
AnTOHOB, JI. Ilut. cpu., 182-183, kakto u or Doaesa, II, O. TomoBa-KynapoBa. I'paxxnaHckata u
aJMHHUCTpPaTHBHA OTTOBOPHOCT B 371paBeonasBanero. C.: UK ,, Tpyxa u npaso®, 2012, c. 168.

27 Koxyxapos, Au. Llur. cbu., c. 322.
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cuJ1aTa Ha JOTOBOP, MOXE J1a MMa KaTo MOCJIEeIMIA U HACThIIBAHETO Ha HEUMYILIECTBEHH BPEIH,
KOUTO cJieiBa Aa Obaar 00e3IeTeHH.

Jlpyra cpliecTBEHa pa3jiiKa MEXAY JEIMKTHAaTa U JIOrOBOpHAaTa OTTOBOPHOCT C€
OTHAacs 70 BBb3MOXKHOCTTA 3a HaMaJsiBaHE HAa OTTOBOPHOCTTa WJIM 32 OCBOOOXKJIaBaHE OT
oTroBopHocT. Ilpu nenukra OTrOBOPHOCTTA Ha JTBKHUKA MOXe Ja ObJe HaMajeHa Ha
ocHoBaHue 4. 51 33/] npu chnpUuYMHABAHE OT CTpaHa Ha Kpeaurtopa. TakuBa HampuMmep ca
Clly4yauTe, B KOUTO MAIIMEHTHT HE € ChOOIIMII 32 HATMYUETO Ha MPUAPYKaBaIIH 3a00JIBaHUS,
aJIepruy WIKM IPOABIDKUTEIHH OIUIAKBAHUS, KAKTO U IIPU HETIOJIaraHe Ha JIbJKUMaTa Iprxa 3a
JledeHre Ha aajaeHo 3abosssane’®. Ilpu 10roBopHa OTTOBOPHOCT CE JOMYCKa HAMaJsBaHE
0CBOOOXKJ]aBaHE OT OTTOBOPHOCT, aKO HEHM3IBJIHEHHUETO C€ IBJDKM M Ha OOCTOSTENCTBA, 3a
KOWUTO JJIBKHUKBT HE € OTTOBOPEH. TakbB € NPUMEPBT MPU NOCTABSIHE HAa TPBIAHU UMIUIAHTH,
32 KOUTO BIIOCJEACTBHE € YCTAHOBEHO, Y€ MOXKE J1a MMAaT CEPHO3HU HEKEIAHU PEaKlMH 3a
opraHuzMa ¥ Ja MPUYUHAT BHUJA 3JIOKAYECTBEHO 3a00isgBaHE, KOETO Hajara TSIXHOTO
npemMaxBaHe M MOCTaBsHE Ha HOBUZ .

Pa3nuuus celiecTByBaT M 10 OTHOIIEHHWE HA YTOBOPKUTE, CBBP3aHM C JIbIDKHMAaTa
rprXa OT CTpaHa Ha JIBKHHUKA. 3aKOHBT IO3BOJSBA B JIOTOBOpa MEXIY CTPAaHUTE Ja ce
yroBaps, u€ rpukara, KosiTO JIbKHUKBT IIE MOJIOKHU IIPU U3IIBIHEHUE HA 33bJDKCHUETO MY,
e ObJie Mo-Majka OT JbJDKUMATa Tprbka Ha qo0pus cronanuH. Toit Moxe 10pu J1a yroBOpU
NPEABAPUTETHO M3KIIOYBAHE HA OTTOBOPHOCT B CIIydail Ha HEOpEXHO M3IbJIHEHHE (wi. 94
33/1). Ilpu nenukTHaTa OTTOBOPHOCT TaKMBa YIOBOPKM HE ca JONYCTHMHU. BbopocsT 3a
JONyCTUMOCTTA HA YTOBOPKUTE 3a MPEIBAPUTEIHO U3KIIIOUBAHE Ha OTTOBOPHOCT B ClIydail Ha
HEOpEe)KHO OKa3BaHE HAa MEUIIMHCKA IIOMOIII Ha MAalMEHT Oellle pa3mieaaH B IJiaBa BTOpa.

Jlpyra pasnuka MeXAy ABaTa BHJA OTTOBOPHOCT NPOM3THYA OT TOBA, Y€ JEIMKTHA
OTIOBOPHOCT MOXKE€ Ja Bb3HUKHE 3apaJy AEHCTBUS HA TPETH JIMIIA CAMO B IPEIBUJICHUTE OT
3aKoHa ciydau. TakaBa € HapUMep OTTOBOPHOCTTA 3a JEHUCTBUATA HA JAELA WM 3alPEeTEHU
(un. 47, an. 2 uun. 48, an. 1 u 2 33]1), 3a AelicTBUATA HA JIUIA, HA KOUTO € Bh3JIOXKEHA paboTa

(un. 49 33]1), kakTO U B cily4yau, IPEIBUACHHU B CHEIMATIHHU 3aKOHU. TakuBa IIe ca CIy4yauTe,

28 Taka u P. mo rp. m. Ne 175/2017 . ma OxpbxHus cbI — Pyce; cBbp3anu gena: B. rp. 1. Ne 236/2018 r. ma
AnenaruBaust ¢ — Bemuko TwpHOBO: ,,Kamo He ca nonoscunu epudca 3a OUACHOCMUKA U JledeHue Ha
3a001A6aHUAA HA CE051 6aWa U CbNpye, UYUMe Ca CoNPUYUHUIU 8PEOOHOCHUS 30 mAX pe3yamam 0o 50 % .

2 TaxbB € ciy4asr ¢ rpbaaute nMiuianTi Ha Anepran (Natrelle BIOCELL Textured Breast Implants and Tissue
Expanders), 3a konTo ce ycraHoBu, 4e Morar jaa npuauHsaT Buj JmuMmdom. [Toseue napopmarms Moxe n1a Obae
HamepeHa TyK: https://www.fda.gov/medical-devices/safety-communications/fda-requests-allergan-voluntarily-

recall-natrelle-biocell-textured-breast-implants-and-tissue, mociaenHo gocreiHa Ha 7.12.2023 .
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IpU KOWTO JIeUeOHOTO 3aBEJCHUE OTroBapsl 3a MPOTHBOIPABHUTE BUHOBHU JCHCTBUS WU
0e3aeiicTBYS Ha MEUIIMHCKHU CIICIIHATIUCT, Ha KOMTO € BB3IoKmiIo padora. OCBeH MO cujara
Ha wi. 49 33]1, o0exTHBHA (CTPUKTHA, 0E3BUHOBHA) OTTOBOPHOCT OT JIe4YeOHU 3aBEICHUS MOXKE
na ce Hocu Ha ocHoBaHue uwi. 50 33J[ (Bpeau oT BemM) B CiIydyauTe, KOraro HampuMep
NAIMEHTHT € MOCTPajall B pe3yiaTar Ha paboTa ¢ JedeKTHa arnaparypa.

Jlokarto mpu AOroBopHaTa OTIOBOPHOCT HE € IpPEIBMJIEHA COJIMAApHAa OTIOBOPHOCT
(OCBeH IpHU THProBCKU J10TOBOpH Ha ocHoBaHue wi. 304 T3), npu HeTUKTHATa OTTOBOPHOCT €
ypeAcHa COINAApHOCTTA IPY NPUYNHIBAHE HA BPEAU OT HEKOJILIMHA Ha OCHOBaHue wi. 53 33/1.
ConupapHoCT 1€ € HaluIE HanpuMep, Koraro ca NPUYMHEHM BPEIU Ha MALUEHT IpU
M3BBPILIBAHE HA ONlEpalysl, B KOSITO Ca B3€JIM y4aCTHE HAKOJIKO MEIUIIMHCKHU CIIELUATUCTH KaTo
EKUIIL.

Jlpyra pa3iuka ¢ BaKHO IMPAaKTHYECKO 3HAUYCHHE € CBbpP3aHa ¢ HadyaJoTo Ha 3abaBaTa Ha
JU'BKHUKA. 3a 7a e Hanmuie 3a0aBa Ha JUIBXHHKA, B3€MaHETO TpsOBa Ja € H3UCKYeMO.
3abIDKEHUETO CTaBa M3MCKYEMO, KOraTO HACTBIIM HETOBUAT MajeX. AKO JJIBXKHUKBT HE
V3IBJIHM Ha Majgexa, Tod msmana B 3a06aBa’’. TlagexbT Ha B3eMaHETO, BH3HUKHAIO Ha
OCHOBaHUE CKJIIOUEH JIOTOBOP MEKIY CTPAHWUTE, HACTBIIBA C OTIPABAHE HA IOKaHa OT
KpeIuTopa KbM JATbKHUKA. TakaBa mokaHa He € HE0OXOJMMa, KOTaTo CTPAHUTE ca ONPEIeIIUIN
KOHKPETEH CpOK 3a M3IBJIHEHUE — CTPAaHUTE MOrar Ja ONpENesAT KOHKpeTHa Jara Ha
U3IIBJIHEHHE; MOTaT /1a yTOBOPSAT OIPENENIEH CPOK, B PAMKUTE Ha KOMTO a C€ U3IIBJIHM; MOTaT
Jla OIpEeNeNAT CPOKa C HACTBIIBAHETO Ha ObJEImo cUrypHo cbOutue u ap. Ilokana He e
Heo0XoMa 1 KOTaTo 3aIbIDKEHUETO € Bh3HUKHAIIO OT HEMO3BOJICHO yBpexkaane (wi. 84, an. 3
33/1). B T0o3u cnywail JenTMHKBEHTHT IBJDKH 0Oe3lIeTeHHe BeAHara W 0e3 Ja € OTIpaBeHa
IIOKaHa J10 HETO.

JlaBHOCTTa CBIIO TEU€ OT Pa3jIMU€H MOMEHT: IIPH JEIMKTUTE TOW CE ONpenens OT
MOMEHTa Ha YCTAHOBSIBAHETO Ha Jieela, a IPU JOrOBOpHATa OTTOBOPHOCT — OT MOMEHTa, B
KOWTO B3€MaHETO € CTAHAJI0 U3UCKYEMO (BB3MOXKHO € 3aKOHBT /1a MPEABHKIA APYT MOMEHT —
HarpuMep OT MOCHEAHUS JIeH, 32 KOMTO ce HaYuCIsiBa HEyCToMKara, chrviacHo wi. 114, an. 4
33/1). JlaBHOCTHUTE CPOKOBE CBHILO Ca PA3IMYHU — IPU JIEIUKTHATa OTTOBOPHOCT CPOKBT €
METrOUIIIEH, a IPU JOTOBOPHATA € PA3JIMYEH CIOPE] BUIAa HAa HEU3IBIHEHOTO 3aJbIKEHUE
(wr. 110, . 111 u un. 114 33]1).

Heobxonmumo e ma ce mocoud enHa crneudpuka Ha JAEIMKTUTE NMPU OKa3BaHE Ha

MCOUIIMHCKA ITOMOIII. I[aBHOCTTa NPUHIUITHO 3aro4uBa Ja TCYC OT OTKPHUBAHC Ha ACCLA (‘IJ’I.

30 Bk, manp. Kanaiigkues, A. Lur. cbu., c. 221, kakTo 1 AmmocTosnos, Us. 1lur. cbu., c. 144,
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114, an. 3 33/1). B mHorO0 ciiydau npu oka3BaHe Ha MEIUIIMHCKA MOMOIL JaJeHU yCIOKHEHUS
OT OKa3aHaTa MEIUIMHCKA IIOMOILI C€ MposABSIBAT M3BECTHO BpEME CIIEJ OKa3BaHE Ha
HEKaueCTBEHAa MEJUIIMHCKA ITOMOIIl — HAalIpUMEp 10 BpEME Ha paKJaHe Ha JAETe € IPUYMHEHO
yYBpEXKIaHe, KOETO €]Ba B I10-KbCEH MOMEHT BOJIM JI0 T0sIBaTa Ha EMWJIEIICUS U TE€XKKa CTEIEH
Ha HEBPOJIOTUYHO 3a001sBane. B T03u cityydail ieensbT e ce cMsITa 32 OTKPUT OT JCHsI, B KOUTO
YBPEKIAHETO CE € MPOSIBUIIO, ThI KAaTO MPEAN TOBA MALIMEHTHT HE € 3HAEI 3a IPUYUHIBAHETO
Ha Ta3u BPEJA, PECIL. 3a MIPEJOCTABIHETO HA HEKAYECTBEHA MEIUIIMHCKA TIOMOTI.>!

B cpaebHuTe cCriopoBe MEXIy MAIMEHTH M MEIUIMHCKU CHEIMAINCTH WIN JIeUeOHH
3aBeJIEHUS BBIPOCHT 3a PANMUKUTE MEKIY JEIMKTHATA U JOTOBOPHATA OTTOBOPHOCT IIPU MJIU
[0 TIOBOJ OKa3BaHE HA MEAMIMHCKA MOMOIL[ OT MEIUIMHCKH CHEUHATMCTH U JIeueOHU
3aBEJICHUS € 3HAUYUM U OT IVIeJHa TOYKAa Ha MPAaBHIHOTO KBAIM(UIMpAHE HA TMPEIsSBEHUTE
uckoBe. Kpanmudunmpanero Ha HMCKa € 3aJbDKCHME Ha ChJa, a HENpaBWIIHATA IpaBHA
KBaJIM(UKAIKSA IPEICTABIABA HAPYLIEHUE HA MaTepHAHUs 3aKoH>2, OCBEH TOBA NPAaBU/IHATA
npaBHa KBaJM(UKAIMI HAa UCKa UMa 3HAYCHHE 3a M3TOTBSIHETO Ha JOKiIaja mo ui. 146, an. 1
I'TIK, BbpXy pa3npenenecHUeTo Ha J0Ka3aTeICTBEHATa TEXKECT MEXAy CTPAHUTE U yKa3aHUATA
Ha cbjaa. HembaHoTMTE M rpelmikuTe B AOKIaAa Ha cpaa nmo wi. 146, an. 1 I'TIK umar
CBIIECTBEHO 3HAYEHHUE 3a PABUIIHOCTTA HA IIbPBOMHCTAHIIMOHHOTO ChAEOHO penreHne™.

B npaktukara yecto Bb3HMKBAT KOJ€OaHUs 3a BUJ1a HA OTTOBOPHOCTTA, KOSITO Bb3HUKBA
IIPY OKa3BaHE Ha HEKAaue€CTBEHAa MEIMIMHCKa nomoll. HampaBeHOTO pasrpaHuueHuE MExay
JIBaTa BUJIa OTTOBOPHOCT 0OOCHOBABA M MPAKTUYECKOTO 3HAYCHUE HAa 00CHKIaHaTa TeMa.

B maparpad Ttpetm ca pasmienaHu CIEQHHMTE JBa BBIPOCA: JOMYCTHMO JIM €
Bb3HUKBAHETO Ha JAECJIMKTHA OTTOBOPHOCT IIPH CKJIIOUYEH IOTOBOP MEXy CTPAHUTE U BB3MOXKHO
T € TpH TPeNoCTaBIHE Ha HEKaYeCTBEHAa MEIUIIMHCKAa MOMOILI Aa ObJaT HW3IIbJIHEHH
(aKTHUECKUTE ChCTaBH €AHOBPEMEHHO Ha JIOTOBOPHATA M JICTUKTHATA OTTOBOPHOCT.

B ciydaif ye OTroBOpBHT Ha MBPBUS BBIIPOC € OTPULIATEINIEH, T.€. aKO HAJIMYMETO Ha
JIOTOBOP M300II0 M3KJII0YBAa BBb3MOKHOCTTA 33 BB3HHUKBAHE Ha JEIMKTHA OTTOBOPHOCT,
OYEBHJHO 1€ Ce OTpUYa M BB3MOXKHOCTTA C €IHO M CBIIO JACSHHWE Ha OBbJAT M3IMBIHEHU
(akTHUECKUTE CHCTABH HA JIBaTa BHUJA I'Pa)kIaHCKa OTTOBOPHOCT. AKO ce mpuemMe obade, ue

AOTOBOPHOTO NPABOOTHOUICHUEC HC € MPCUKAa MCKAY CBIIUTC CTPAaHU d Bb3HUKHE U ACJIMKTHA

3L TP ma OCTK ma BKC Ne 1/2015 r. no Teik. a. Ne 1/2014 r., 1. 4; Bx. cbmo u P. Ne 952/201 r. mo rp. 1. Ne
1773/2009 r. na BKC, III r. o.
32P. mo rp. 1. Ne 621/2010 r. ma BKC, IV r. 0.
33 TTak Tam.
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OTTOBOPHOCT, C€ IIOCTaBs BBIIPOCHT JaJIM KPEIUTOPBHT 1€ MMa Bh3MOXKHOCT J1a M30upa Mo Kou
pen na 3alluT HaKbPHEHOTO CH MPaBo.

B Obarapckara npaBHa JOKTPHHA MO-YECTO CE 3aCThHIIBA CTAHOBUILETO, Y€ HATUYHETO
Ha CKJIFOYEH JJOTOBOP MEXy CTPAHUTE HE U3KJII0UYBA Bb3HUKBAHETO HA JIETMKTHA OTTOBOPHOCT
Mexy chiute crpann?, Jlrooomup T1onoB ce MPOTUBONMOCTABS Ha Te3ara, Y€ HAJMYUETO Ha
CKJIIOUEH JIOTOBOp HE M3KJIIOYBA BB3MO)KHOCTTA J1a Bb3HUKHE JIEJIMKTHA OTTOBOPHOCT MEXY
cpute crpanu. Cropes Hero OOIIOTO MPAaBWIIO Ja HE C€ BpEeIu IPYyTrUMy Ce 3aMecTBa OT
CIIEIMATHUTE TIPABHMJIa Ha KOHKPETHHS JO0TOBOP, CKIOUEH Mex 1y ctpanute™. C ories Ha ToBa
TOW HE J0IYCKa U Bb3MOXKHOCTTA C €IHO JISSTHHUE J1a Ce M3ITBIHABAT (PaKTHUECKUTE ChCTaBHU U
Ha JIBE€TE OTTOBOPHOCTH.

Pa3zpa®oTBanuTe B JOKTpUHATA TIOCTAHOBKH, OTHACSIIHU CE 10 CHOTHOILICHHETO MEXITY
JIOTOBOPHAa M JAEIMKTHA OTTOBOPHOCT HAJarar €JHO TEPMHUHOJIOIMYHO yTOuHeHue. beme
IIOCOYEHO, Y€ CIOpE] HAKOM aBTOPU € BB3MOXKHO €IHO M CBINO JESHUE [1a OCBHIIECTBsBA
(akTUUECKHs ChCTAB KAaKTO Ha JOTOBOpPHATA, TaKa M HA JIEJIMKTHATAa OTrOBOpHOCT. 3a na
O3Ha4aT TOBa SIBJICHWE, HAKOM aBTOpH, cpea kouto B. bepon m An. Koxyxapos, obaue

U3IOI3BaT TEPMHUHA ,,KyMyJalUs“ WiIH ,KyMyiaupaHe'>’.
b 9

Cnopen TIX B Te3HM Cilaydyau
YBpEIEHUSAT MOXKe Ja u30epe OCHOBAaHHETO, Ha KOETO Ja MpeTeHaupa obesmereHue. AKo
YBpEACHUAT ObJie 00€3IIEeTEH M0 eAUHUS pell, TOH HAMa Ja MOXe J1a ThpCH 00e3IIETeHUE 0
JpyTHUs, HO aKO ChIBT OTXBBLPIU MPETEHIIMATA Ha €IHOTO OCHOBaHUE, I1ie ce (opMuUpa CHiIa Ha
IPECHIEHO HEIO CaMO 10 OTHOLIEHHE HA TOBAa OCHOBaHUe S,

Jlopu 1a He ce oTpHyYa Bb3MOXKHOCTTA €HO JISSHUE J1a OCBIINECTBSIBA (DAKTHUECKHUS
ChCTaB KaKTO Ha JIOTOBOpPHATA, TaKa U Ha JICJTMKTHATa OTTOBOPHOCT, TPsiOBa /a ce OTOENeKH,
4e TePMUHBT ,,KyMyJallus“ He € MOAXOII. AKO JOIyCHEM, Y€ YBPEACHUAT MOXKE J1a u30epe
0 pe/ia Ha KoM BHJI TpaKIaHCKa OTTOBOPHOCT Jia MPeTeHANpa 00e3Bpea, ChC CUTYPHOCT TON

HC MOXC Oa IOoJIy4u OGC3H.[€T€HI/I€ N Ha IBCTC OCHOBaHMA. O6€3H_I€T€HI/ISITa HC Morar ga c€

KyMYJIHPAT, 3a1l0TO YBPEACHUAT HE MOXe J1a ObJie 00C3IIETEeH Ba MbTU 33 BPEAH, HACTHITHIU

34 Bepon, B. ChOTHOIIEHHETO MEXLY IOTOBOPHATA U JienukTHaTa otroBopHocT. C.: 1929., Toues, B. JloroBopua
U JeTMKTHA OTTOBOPHOCT — cpaBHeHHE U KoHKypeHIms. C.: 1979. Konos, Tp. OcHoBaHus Ha rpakJaHcKara
otrroBopHocT. — B: IMomOpanu crumbenus. C.: Cuena, 2010. Koxyxapos, Ax. Obnurammonso mpaBo. OO0IIo
ydeHue 3a oonuranronHoto otaomenue. C.: FOpucmpec, 2002. Takos, Kp. Anann3 Ha u3sMeHeHusTa Ha 3aKOHA
3a 3aABIDKeHUsITa U oroopure ot 1B, Op. 12 ot 1993 r., 46-47. — B: I'paxxnancko npaso. IIpaBHn HayyHH
n3caensanus. Cret. mpod. 1. 10. H. B. Mpruxkos, C.: Cudu. 2018.

35 Tlonos, JI. KOHKypeHIMsS Ha JOTOBOPHATA M JIENMKTHA OTTOBOPHOCT CIOPEJ TPAXKIAHCKOTO MPaBo, CIL.
,I1paBHa Mucha, O6p. 3/1960, 41-51.

36 Bx. Bepon, B. Llurt. cbu., 141-142, kakto u 'ones, B. L{ur. cbu., 89-92.

37 Bxk. cpmo u Koxkyxapos, A. Llut. cbu., c. 323.

3% 'ones, B. Llur. cbu., c. 75
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B pe3ylTaT OT €AHO M ChIno naesHue. Kakto mpaBunmHo otOenszBa B. Jlackanos, Haii-
CBIIECTBEHUAT MPoOJIEeM MO OTHOIIECHHE Ha MOCTaBeHaTa MpobjeMaTHKa 3a ChOTHOLICHUETO
MEX]y JOTOBOPHA U JIEIMKTHA OTTOBOPHOCT € ,,JJOKOJKO BB3HUKHAJIUTE CYOCKTHBHHU IpaBa
Morar Ja ChIIECTBYBaT MapajelHO M YBPEACHUAT Ja MMa MpPaBo HAa M300p Koe OT TiIX JAa
ynpaxHu‘‘. Toll mprema, ue e no-npaBuiIHO J1a C€ TOBOPH 3a ,,KOHKYPEHIIMS* MEXKy 1BaTa BUJIa
OTIOBOPHOCT, ,,MaKap B JIATEPATypara Jia ce MPEANoInTa TEPMUHBT ,,Kymystanus >

W3noxkeHUTEe TO-TOpe TE3W Ha aBTOPH, INPEACTABIABALIM ObJrapckara IpaBHA
JOKTPUHA, Ca OTHOCHUMM M KBbM I'DAKJIaHCKAaTa OTTOBOPHOCT, KOSITO Bb3HUKBA B pPE3yJITaTr Ha
OKa3aHa HEKAYeCTBEHA MEIUIMHCKA nomoln. HapymaBaHeTo Ha JOroBop 3a OKa3BaHE Ha
MEAMIMHCKA IOMOII MOXKeE Jja 000CHOBE Bb3HUKBAHE KAKTO Ha JOTOBOPHA, TaKa U HA AECJIUKTHA
OTTOBOPHOCT. 1IpaBOOTHOLIEHHETO, KOETO BB3HUKBA IIPU OKa3BaHE HA MEIULIMHCKA IOMOIL
MEXy HalMeHT OT e/{Ha CTPaHA U METUIIMHCKU CIIELUATHUCT UK JIe4eOHO 3aBeIeHUEe MOXKeE 1
BB3HMKHE KAKTO II0 CHJIaTa Ha CKJIOYEH JOrOBOpP, TaKa U B PE3YJTAT HA OCBHLIECTBABAHE HA
APYTH I0pUIudecku GpakTi. B paMkuTe Ha TOBA MPABOOTHOLICHUE CE peaIn3upa CyOeKTUBHOTO
[IpaBO Ha KaueCcTBEHa MeQUIMHCKa nomoul. HapymaBanero My Boau [0 3acsaraHe Ha
aOCOIOTHM MpaBa, KAKBUTO Ca MIPABOTO Ha 37paBe U )KUBOT HA MALUEHTA.

Hanuuyuero Ha mpaBOOTHOLICHUE MEXKIY CTPAHUTE, B TOBA YUCIO U BB3HUKHAJIO IO
CUJIaTa Ha CKJIIOYEH JIOIOBOD, HE € MpEeUYKa MEXAY CBIUUTE CTPAHU 1A Bb3HUKHE U JCIUKTHA
OTTOBOPHOCT. MeauIMHCKaTa MOMOILL € KOMIUIEKCHA JEHHOCT, ChCTOSIIA C€ OT PA3IUYHU
JMAarHOCTUYHO-JIe4eOHN JIEMHOCTH, HACOYCHH KBbM ChXpaHSBaHE Ha 3/JpaBETO M JKUBOTA HA
qyoBeKka. Ta3u HeilHa CHUTHOCT BOJAM JI0 TOBA, Y€ OMPE/IEICHU ICHCTBHS WK Oe3eiicTBus Ha
CyOeKTuTe, KOUTO 51 OKa3BaT, MOXKE Ja M3JA3aT M3BbH NIpPEAMETa Ha CKIIOYEHUS MEXIY
CTpPaHUTE AOTOBOP U J1a BOAAT 1O Bb3HUKBAHE HA JEIMKTHA OTTOBOPHOCT. [loms I'onesa cpio
IIObPIKA TE€3aTa, Y€ MaKap MEXIy JIeKaps U MAlUeHTa Ce CKIIF0YBA JI0rOBOD 34 JICYEHUE, HO
TOBA HE € IPEYKa 1a Bb3HUKHE JICJIMKTHA OTTOBOPHOCT B CJIy4ail Ha IPUYMHEHA BpeAa IIPU WU
10 TIOBOJ| OKa3BaHE HAa MEIULIMHCKA IOMOII. TS IIOCOYBa, Y€ OTTOBOPHOCTTA HA JIEKaps IIPHU
YBPEXKIAaHE Ha NALUEHT € JEJIUKTHA, 3al0TO, MaKap J1a UMa CKJIIOYEH JOTOBOP MEXIY HETO U
MalyeHTa, MbPBUAT HE € MOoed 3aIb/DKCHHE Ja He INPHUYMHSABA Bpend, a Ja Moaodpu

3PaBOCIOBHOTO CHCTOsSIHME Ha OonHMs. Korato e yBpemeHO 3ApaBeTO Ha MAalUEHTa, Ce

39 lackasios, B. IMyliecTBeHa OTTOBOPHOCT Ha YIIPABUTENS 3a BPEHU, IPUUMHEHH Ha apyxecTBoto. C.: Cuena,
2019, 157-158.
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HapyIIaBa o0IaTa moBels a He Ce BPeIu APYyTUMY, KOETO BOAU 10 Bb3HUKBAaHE HA JACITUKTHA
OTrOBOpPHOCT.*

Tasu Te3a obaue e TBBpAEC ONpPOCTEHA M HE OTYUTA OCOOCHOCTHTE Ha
MPABOOTHOIICHUSATA, BBH3HUKBAIIA MEXKAY MEAUIUHCKUTE CIHEIUAINCTA W TAIUCHTHTE.
VYBpexIaHEeTO Ha 37JpaBeTO Ha MAlMeHTa MOKe Jja Ob/ie MPUUYNHEHO KAKTO OT HEU3IIbJIHCHHE Ha
JIOTOBOPHH 3aJbJDKCHHS, Taka M OT HapyllaBaHe Ha 3a0paHaTa Ja c€ BpeIu JPYTUMY.
Hanuunero Ha mpuuuHEHO (U3NUECKO YBPEKIAHE HA MAIMEHTa HE MOXE Jia € €JUHCTBEHOTO
OCHOBAHHME JIa C€ CUMTA, Y€ OTTOBOPHOCTTA HA MEJUIIMHCKUTE CIICHUAINCTH € JAenuKkTHa. [Tpu
HapyIlIaBaHe Ha CYOEKTHBHOTO MPABO Ha KaYeCTBEHA MEIUITMHCKA ITOMOII] BUHATH 1€ € HAJTUIIE
HsKakBa (popma Ha GU3NUECKO YBPEKAaHE, HO TOBA ChbBCEM HE € OCHOBAHHE J]a C€ TBbPAH, Ue
BBbB BCUYKH CITydau 1€ Bb3HUKHE JEIIUKTHA OTTOBOPHOCT.

CrosH CraBpy ChILIO NpHEMa, Y€ HATUYUETO HA JOTOBOPHO OTHOILEHHE MEXAY IBE
JMIAa HE M3KJII0YBA BH3MOXKHOCTTA €IHOTO OT TAX Ja NMPUYMHH HEMO3BOJICHO YBpEKIaHE Ha
apyroto. Crnope HEro OCHOBAHHMETO 32 BB3NPHEMAHETO HA JCTUKTHHUS XapakTep Ha
rpakJaHcKaTa OTTOBOPHOCT Ha JIEKapsl ce KOPEHH B TOBa, Y€ C HEMPABOMEPHOTO JIESHHUE Ce
3acerar ,,eTHU OT Haii-Ba)XHUTE Oara, 3aiuTeHn oT KOHCTUTYIHATA 1 3aKOHA KaTo a0COMOTHU
rpaBa — JKUBOT, 3/IpaBe, cB00Oa Ha npuABMxKBaHe . Criopes Hero mpaBuiaTa Ha JeIMKTHATa
OTTOBOPHOCT OCHTYpPsIBAT TO-IIbJIHA 3aiqura Ha Te3u Onara.*! JlelficTBuTenHO chacOHara
MPAKTHKa B OTPOMHA YaCT OT CBOUTE PelIeHHs KBaTU(UIIMPpa UCKOBETE HA YBPEICHH MMALIUEHTH
WM TEXHUTE HACJICTHUIM Ha JIETMKTHO OCHOBAaHWE, HO HE JIMIICBAT MPUMEPH U B OOpaTHUS
cMHCBHI. BuabT Ha 3acernatoto 61aro obade He Moxke Ja ObJe M3LSIO0 BaJIHMJCH apryMEHT,
000CHOBaBaIl] Bb3HUKBAHETO HA €IMH WX JPYT BUJ OTTOBOPHOCT. MUCIMMU ca XUITOTE3U Ha
3acaraHe Ha 3ApaBeTO Ha MAIMEHTa B PE3y/ITaT Ha HEU3MbIHEHHE Ha JOTOBOpP — HampHUMEp
YBpEKIaHE HA YCTHATA KyXHHA U 350UTE IPU HEU3ITBIHCHNE Ha IOTOBOP 32 JIEHTATHA yCIIyTa.

W3n0keHOTO IIOTYK JaBa OCHOBaHME Ja ce MpueMe, 4Ye MpH OKa3BaHETO Ha
HEKa4eCTBEHAa MEIUIIMHCKA MOMOII MOXE Ja Bb3HHUKHE KAaKTO JOTOBOPHA, Taka M JCITUKTHA
OTrOBOPHOCT. B moBe4eTo ciiydanm OCHOBAaHHUE 3a Bb3HMKBAHE Ha MPABOOTHOLICHUETO MEXKIY
MaIMeHTa U METUIIMHCKUTE CIICIUATUCTH WK JICUeOHOTO 3aBEJCHHE € JOrOBOpP 3a OKa3BaHE
Ha MeAMIMHCKa nmomoii. ToBa o6crosATencTBo 00aue He U3KITIOUBA Bb3HUKBAHETO HA JACITUKTHA

OTTrOBOPHOCT IPpHU OKa3BaHC Ha HCKAYCCTBCHA MCIMWIIMHCKA IMOMOIII. He moxxe obaue Ja C€

“Toaesa, I1., O. Tomosa-Kyuaposa. 'paxkanckara 1 aJ[MUHACTPATUBHATA OTTOBOPHOCT B 3/IPABEONA3BAHETO.
C.: Tpyn u mpaso, 2012, 90-91.

4! Craspy, Cr. JlekapckaTa Ipelnka rpax/aHcka OTTOBOPHOCT Ha Jiekapsi B mpaktukara Ha BKC, [paxnancka
koserust, 22-27.
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IIpUEMe Te3ara, Y€ OKa3BAaHETO Ha HEKAueCTBEHA MEIMUIIMHCKA IIOMOII MOXE Ja IOBEIE 10
[1apaJieJIHOTO Bb3HUKBAHE KaKTO HA JIOTOBOPHA, TaKa U HA JACJIIMKTHA OTTOBOPHOCT. ToBa e Taxa,
3alI0TO BB3HMKBAHETO HA €IWHHUS WIM Ha JPYTUsl BHJ OTTOBOPHOCT € OOEKTUBHO
npenonpeaeneHo kakro nocoysa U Tp. KoHoB, 1 He MOXke yBpeneHHAT Ja u30upa Janu aa
ThpPCHU 00€3Bpea Ha €JHOTO MM Ha APYTOTO OCHOBAHUE.

B maparpad derBbpTM ca u3BeneHUM OOCKTHBHHM KPUTEPUH, Ype3 KOUTO Ja ce
pasrpaHMyar CIy4auTe, B KOUTO C€ OCHUIECTBABA (DAKTUUECKHT ChCTaB HA JOTOBOPHATA MIIH
Ha JICJIMKTHATa OTTOBOPHOCT.

Bunose oTroBopHoctr cmnopea puaHYecKdus  (GaKT, KOHTO Mopakaa
NPaBOOTHOLIEHHETO:

B rmmaBa mBppBa OT AMCEPTALMOHHMA TPYX € IOCOYEHO, Y€ Hal-4ecTo
MIPABOOTHOIICHUETO MEXIY NalMEeHTHUTE W METUIMHCKUTE CIEUUAINCTH U JIe4eOHHUTE
3aBEICHUS BB3HMKBA 10 CHJIaTa HA CKJIFOYEH JIOIOBOP 3a OKa3BaHE HA MEIMULIMHCKA ITOMOLIL.
BB3MoxHM ca 06ade v IpyTru XUIOTEe3U — HAIpUMEp IPU OKa3BaHe Ha MEAUIIMHCKA TOMOII ITPU
JIMIICA HA ChIVIACHE HA MAlMEHTa WIK IIPOTUB HEerosara Bojid. B Te3u citydau, ciieq Karto Hsama
CKJIFOYEH JIOTOBOP MEXKIY CTPaHUTE, OTTOBOPHOCTTA HA MEJULUHCKHSA CIECLUAJIMCT WU HA
7eyeOHOTO 3aBEJICHUE 11I¢ Bb3HUKHE Ha JIENIMKTHO (M3BBbHIOTOBOPHO) OCHOBAHHE.

TakuBa e ca u ciry4auTe, B KOUTO € OKa3aHa MEIULMHCKA [IOMOILl BBIIPEKHU U3PUYHHUS
OTKa3 Ha MalueHTa win 0e3 TOW Ja e m3pasui cbracue. VM B 1qBara ciydasi chIviacue 3a
OKa3BaHE Ha MEIMIMHCKA IIOMOIL HE € HaJMIE, PECI. JMICBA JIOrOBOp, IOpagud KOETO
OTrOBOPHOCTTA LIE € JEIUKTHA. *?

JlenukTHa 1e ObJE OTrOBOPHOCTTA Ha JIeKaps WM JIEYEOHOTO 3aBEJCHHE U B
CllydyauTe, B KOMTO T€ ca OWIM JTBKHH J1a OKaKaT MEIHMIIMHCKA TIOMOILI, HO TakaBa € Oumia
OTKa3aHa U3PUYHO MJIM Ype3 KOHKIYAEHTHHU AeicTBus.*’ B Tasu Xumoresa JIMICBA ChIIACHETO
Ha MEIMIMHCKHS CIELHAINCT 1A OKa)Xe MEIULMHCKA IOMOIL, PECI. HE € HaJMLEe AOrOBOp
MEXIy cTpaHuTe. Koraro MeIMIMHCKUTE CIEHUAIMCTH U JIedeOHUTE 3aBE/ICHUS Ca JUThKHH 12
OKa)kaT MEIMLIMHCKA ITOMOLI (Harp. IPU CIIEIIHU ChbCTOSIHYS ) U HE OKayKaT TaKaBa, 111€ € HAJIULE
3a0aBsiHE B OKa3BaHETO HA MEIMIMHCKA IIOMOI, T.€. MEIWIMHCKATa IIOMOII IIe €

HECBOECBPEMEHHA.

42 B. manp. P. mo rp. 1. Ne 3326/2017 r. na Paiionnns cbx — BapHa.
43 P. o rp. 1. Ne 5243/2015 r. na Paiionnus cvi — Byprac; cBbp3anu aena: B. p. 1. Ne 1584/2016 r. na OkpbxHUS
cba — byprac.
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JlenukTHa e ObJie OTTOBOPHOCTTA HA JIGKApUTE WM JICYEOHHTE 3aBEICHHUS U B
ClydauTe, Koraro Omu3kure** Ha MOYMHAN MAlMEHT NpETEHIUpar OOe3LIETEHUE 3a BPEIH,
NPETHPIICHH B PE3yJITaT Ha HEroBaTa CMbPT, JTIOKOJIIKOTO MEXKAY TAX U JIEKAPUTE HITH JI€4eOHOTO
3aBeJICHUE HE € HaJIUIIe JOTOBOPHO MPAaBOOTHOIIEHKE. B T03u cnyyaii e 6e3 3HaYeHne KaKBo €
OUJI0 TIPAaBOOTHOIIEHUETO MEXKTY IMOYMHAIHUS MAlMeHT U JIeKaps WIN JIeYeOHOTO 3aBe/iCHHE,
3alI0TO HACJICAHULUTE TPETeHIUpAT OOe3IIeTEHHE 3a BPEIUTe, KOMTO ca NpPEeThpHeNd OT
CMBPTTa Ha ONM3KHUS CH, a HE 3a BPEAHMTE, KOUTO MAMEHTHT € NPETHPIUI BbB BPB3Ka C
OKa3aHaTa My MEAMIIMHCKA ITOMOII. Bbh3HMKBa 006ave BHIIPOC Aaji HACIECTHULIUTE HACIIEsBAT
BB3HUKHAJIOTO B TI0JI3a HA MAIlMEHTa MPaBo Ja Thpcu 00e3lIeTeHue 3a BpeauTe, HaCThIININ B
pe3yaTar Ha OKa3aHa HEKayecTBEHa MeauuuHcka mnomoul. CreaBa Ja ce IpUeMe, ue
HaCJIeIHUIUTE HACJeBaT Bb3HUKHAJIOTO B [10J132 Ha MMALMEHTA MPABO 12 ThPCU 00€3IIeTCHUE
3a IpeThpIeHN UMyIIecTBeHH Bpenu. [IpaBoTo Ha o0e3ieTeHre 3a HEeMMYILECTBEHH BPEIH ce
HaCJIe[Ba, CaMO aKO NPMKMBE MOCTpaladusaT € MpeAsBIUII TakaBa NpeTeHuus. Ta3u Te3a ce
NOTBBpPKJaBa U B npaktukara Ha BKC.

PasrpanuyaBaHe Ha JOrOBOpPHAa W /ICJIMKTHA OTTOBOPHOCT CIIOPe/ TEOPHATA 32
HHTepeca

Enna or Hali-pa3snpoCTpaHEHUTE TEOPUHM 3a pa3rpaHUYaBaHE Ha JIEIMKTHATA OT

JIOTOBOpHATa OTTOBOPHOCT € TasW 3a IO3UTUBHUS M HeratuBHUs uHTepec.*’ Cropen Tasu

“46 1ol ce

TEOpHUsl, KOraro MHTEPECHT Ha KPEAMTOpa ,,M3UCKBA 3alla3BaHE Ha CTAaTYKBOTO
CTpEMH J1a 3aIUTH CBOS HETAaTUBEH MHTEPEC, a KOraTo ThPCH ,,[IPOMSIHA HA 3a00MKaIAIaTa
NEWCTBUTETHOCT Y, KPEAUTOPHT THPCHU 3aIMTAa HA CBOS MMO3UTHBEH MHTEpec. HeraruBHUAT
MHTEpEeC ce HapyllaBa, KOraro € HacThIIWIAa HEXeJaHa MpoMsSHa B IpaBHarta cdepa Ha
Kpeautopa. Herosara mein € 1a ce Bb3CTaHOBU IPEIUIIHOTO MOJOXKEHUE, KOETO MOXKE J1a Ce
IIOCTUTHE C aHTaXUpaHe Ha JAEIMKTHaTa OTroBOpHOCT. Korato € HapylleH MO3UTUBHUSAT

MHTEpEC, KPEeIUTOPBT HE € IOCTUTHAN >KeJaHaTa OT Hero NpoMsHa Ha OOEKTHBHATA

JNEUCTBUTEIIHOCT. B Te3u ciyyaum TOM ce CTpeMM Ja KOMIIEHCHpa HEMHOTO OTCBHCTBUE 4pe3

4P, or21.06.2018 . na OCHI' TK na BKC, mocranoBeso 1o Toik. 1. Ne 1/2016 1.: ,,MarepHaiHo JIerHTHMAPAHU
Jla ory4ar o0e3IeTeHe 3a HeMMYIIECTBEHH BPEAX OT MPUYMHEHA CMBPT Ha TEXCH OJIM3BK ca JIMLATa, HOCOYECH!
B Ilocranosnenue Ne 4 ot 25.V.1961 . u [locranosnenne Ne 5 ot 24.X1.1969 . na [Tnenyma Ha BbpxoBHHUS CB,
1 TI0 U3KJII0YEHHE BCSAKO APYTO JIMIE, KOETO € Ch3Jallo TpaiHa U ABIOOKA eMOIMOHAIHA BPb3Ka C MOYHHAIIUS U
TBHPIH OT HETOBATa CMBPT MPOIBIDKUTEIHN OOJIKH U CTpaZaHusl, KOUTO B KOHKPETHHS CITy4aid € CIIpaBeuInBo Ja
Obnar obesmerenn. O0e3MIeTeHNEe Ce TPHUCHKAA NMPH JI0Ka3aHH O0coOeHO OnM3ka Bpb3Ka C MOYMHAIMA H
JIEUCTBUTENHO NPETHPIICHU OT CMBPTTa MY Bpenu.

4 Konos, Tp. [lur. cbu., 44-45.
46 TTax Tam.
47 MMax Tam.
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aHT@KUPAHE Ha JOTOBOPHA OTroBOPHOCT.*® Tasu Te3a ce 3acTbliBA M B HAKOM ChICOHH
pemenus.

[IpenyioxkeHuTe KPUTEPUH HEBHHATH MOTaT Ja ObAaT MPUIOKEHH B CITy4anTe, B KOUTO
ca Bb3HUKHAJIU BPEIU IIPY WIIH 110 II0BOJ OKa3BAHE HA HEKaYeCTBEHA MEAUIMHCKA oMoll. [1pu
HECBOECBPEMEHHO JICUCHHUE HA ITHEBMOHUS HAIIPUMEP TEOPETHUYHO MOXKE J1a MMa HapyllaBaHE
KakTO Ha IO3UTHBHUS MHTEpEC Ha MalMeHTa (II0JlyyaBaHE HAaBpEME Ha CBHOTBETHATa 3a
CBHCTOSIHUETO Ha ITALIMEHTa MEAULMHCKA IPUXKaA, B pE3yJITAT HA KOSATO 1A CE€ MOCTUTHE ThpCceHaTa
OT MaIMeHTa MPOMSIHA, T.€. To00psIBaHE Ha 3APaBOCIOBHOTO ChCTOSIHUE), TAKA U JIa CE 3aCETHE
HEraTUBHUAT My MHTEpEC (Z1a ce BJIOLIM ChbCTOSHUETO MY). [Ipu HapyIleHus B anropuTMUTE U
IpaBUJjIaTa 3a MPOBEXKIaHE MU pa3drTaHe Ha 00pa3HO M3CIIe/IBaHE CE HAKbPHSIBA ITO3UTHBHUST
MHTEpPEC HA NALUEHTa, ThU KAaro TOM He II0Jy4yaBa pe3ysITar OT PEHTTCHOBaTa CHUMKA,
CHOTBETCTBAIll Ha OOCKTHBHATa ACWCTBUTEITHOCT, KOMTO Ja M3NBIHH cBoATa (QyHKIMsI. B
CBILIOTO BpEME € HapyLIeH U HEraTUBHUAT My MHTEpEC, 3all0TO TOBA BOAM 10 IOCTABSIHE HA
HENpaBW/IHA JAMArHo3a M HeKadecTBEHO JjeueHue. OT JaJeHuTe NpUMEpPH € BHJIHO, Ye
MIO3UTUBHUAT U HETATUBHUAT MHTEPEC TPYyAHO MOTrar [a €€ MU3IO0I3BaT Karo KpPUTEpUHU 3a
pasrpaHu4aBaHe Ha JBaTa BUJA I'PaXKJaHCKa OTTOBOPHOCT. IIpenocraBsHeTo Ha HEKAYEeCTBEHA
MEIMITMHCKA TIOMOIII Ha JIJIeH MAIlMeHT MOXKe J1a 000CHOBE 3acATaHeTO M Ha JIBaTa MHTEpeca
€IHOBPEMEHHO, KOETO BOJAU A0 HEBB3MOXKHOCT J1a C€ Pa3rpaHM4YM B KOM Clly4au Bb3HUKBA
JIEIMKTHA U B KOU — JJOTOBOPHA OTTOBOPHOCT.

Pa3rpaﬂnanaHe Ha JoropopHara M JdeJUKTHATA OTrOBOPHOCT CHopea
CHABbPKAHUETO HA MPpEeAMETAa HA J0roBopa

B cinydanre, B KOMTO € OKa3aHa HEKaueCTBEHAa MEIMIMHCKA IIOMOII U OT Hesd ca
IIPOM3TEKJIM BpeAM 3a MALUEHTa, 3a Pa3srpaHUYCHHMETO MEXAY JBara BUIA Tpa)kIaHCKa
OTTOBOPHOCT KaTro IOCJIEIUIa OT TOBA IPAaBOHAPYLICHUE MOXKE Ja CIIYXKU MPEIMEThT Ha
noroBopa. HeoOxoaumMo e 51a ce IpeleHy Jany € HAIWIE ChBIAJCHUE MEXIy MpenMeTa Ha
7oroBopa M (pakTMUecKH MpecTHpaHoTo i He. Koraro He e Hamuie ChBIAJACHUE,
OTrOBOPHOCTTa mie ObJe JOroBopHa. Taka Hampumep NpW HM3BBPIIBAHE HA ONEpauus 3a
yrojeMsBaHe Ha OIOCT HEMOCTUTAHETO Ha YTOBOPEHUSI MEXKAY CTpaHUTE BbHIIECH BUJ ((hopma,

00eM) € OCHOBaHHUE 32 Bb3HUKBaHE HA JOTOBOPHA OTTOBOPHOCT. IIpu mocTaBsiHe Ha UMILIAHTH

48 Taka u Kanaiinues, A. LluT. cbu., c. 339. ma u apyru cranosuma — C. CredaHoB HampuMep HOIIBPKA, e
JIOTOBOPHA OTTOBOPHOCT BB3HHKBA CaMO aKO HEW3ITBJIHEHOTO OOJIMTAIIMOHHO 3aIbIDKEHHE MOXKe na Oble
3alIUTEHO U upe3 ypereHus B wi. 79 331 crioco0 3a peatHo U3ITBIIHEHHE, a KOTAaTO YBPEACHOTO JIUIE HE pa3mojara
C HCK 3a peajHo M3ITBJIHEHNE, OTTOBOPHOCTTA € AenukTHa. Bx. Credanos, C. I'paxknaHcka OTTOBOPHOCT NpH
paszBaneH norosop. Teproscko mpaso, 2000, k. 4, c. 49.

4P. no rp. 1. Ne 67/2016 r. na Coduiickust OKpBIKEH ChT; CBbp3anm aena: rp. 1. Ne 294/2013 r. na Paitonnns cba
— Nxtuman, rp. 1. Ne 4869/2016 r. na BKC.
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B YCTHATa KyXHHa HEIOOPHAT BHHIICH BU/I MJIM HEU3IIBJIHEHUETO HA TSXHOTO MpeIHA3HAYCHHE
(ma 3amecTsT M3ryOeHH 360U, A YJASCHSAT IBBKATETHUTE CH CHOCOOHOCTH, J1a KOPUTHpAT
HECHBBPILIEHCTBA) CHIIO I1Ie € OCHOBAaHHE 32 Bb3HUKBAaHE Ha JIOTOBOpHA 0TroBopHOCT. Koraro
obaye MpH M3MBIHEHHWE HA JOTOBOpAa € HAJHUIE CBHOTBETCTBHE MEXIY YTOBOPEHOTO W
MPEeCTUPAHOTO (ITOCTUTHAT € PE3yATaThT), HO ca JOMYCHATH NMPOTHUBOIPABHU JEHCTBUS WIH
Oe3neiicTBUsA, JOBENM JO 3acsiraHe Ha TeJeCHaTa HEMPHUKOCHOBEHOCT Ha IalUeHTa,
OTTOBOPHOCTTA € JISTUKTHA. AKO HallpuMep MpH NOCTaBsSHE Ha IPhJAHU UMIUIAHTH € TOCTUTHAT
YTOBOPEHUST BBHIIEH BHUJ KaTo (¢opmMa M 00eM, HO 1O BpeME Ha ONepaiusTa € JOIyCHATO
uHpEeKTHpaHe Ha OpraHu3Ma ¢ BbTpeOOMHMYHA HH(QEKUWs, Ie Bb3HUKHE JCITUKTHA
OTTOBOPHOCT B TEXECT Ha MEIUIIMHCKHUS CIICHHUAIUCT WK JeyeOHOTO 3aBesieHue. AKO Ipu
MOCTaBSHE HAa MMIUIAHTH B yCTHAaTa KyXWHa C€ MOCTHTHE JKEIaHUSAT €CTeTHYEH BUJI M Ce
U3ITBJIHU TAXHOTO MpEJHAa3HAYEeHUE, HO TI0 BpEME Ha JICUEHHETO € 3aCerHar JIMIEB HEPB WU
HETPABUIIHO € OUJI U3BaJIeH 360, OTTOBOPHOCTTA IIIE € ACTUKTHA.

CrnenoBaTeTHO JEMUKTHA OTTOBOPHOCT IlI€ BB3HMKHE, KOTaro Cca HACTBIMIU BPEIH,
KOWTO HE Ca B 3aKOHOMEpHA Bpb3Ka C JOTOBOPHOTO M3ITBJIIHEHHE, U TE€3U BPEIU Ca B Pe3yJNTar
Ha MPOTUBOIIPABHOTO MOBEJICHHUE Ha JICella.

Pa3srpanuyaBaHe Ha JOTOBOPHA M eJHKTHA OTTOBOPHOCT CHOPE/ ChIbPKAHHETO
HA HH(OPMHUPAHOTO ChIVIACHE

CpabpxkaHueTo Ha HMHOOPMHUPAHOTO ChIVIACHE, MPEIXOXKIAII0 H3BBPIIBAHETO HA
JajeHa JeHHOCT, ChIIO MOXKEe Ja ObJe KpUTEpUil 3a pasrpaHMyaBaHe Ha JBara BUAA
OTroBOpHOCT. MH(pOpMUPAHOTO ChIVIacHe ONpeAess 4acT OT ChAbPIKAHUETO Ha JO0TOBOPA,
3aI0TO Ype3 Hero MalUeHThT OIpeneNs TpaHUIMTe Ha Hameca B TeJeCHaTa My
HETMPUKOCHOBEHOCT. B cityuail e Te3u rpaHuIM He ObAAT CHAa3eHU U MAIUEHTHT NMPEThPIU
BpeIH OT Ta3H NPOTHUBONIPaBHA HaMeca B HEroBara rpaBHara cepa (0CBeH B IPEIBUICHUTE OT
3aKOHA CJIy4au), I¢ Bb3HUKHE JICIMKTHA OTTOBOPHOCT. J[€TMKTHA OTTOBOPHOCT 1€ Bb3HUKHE
U B CIIy4aHTe, B KOUTO U3PAa3eHOTO ChIIacue HE € OMI0 MHPOPMUPAHO, 3AII0TO HMAIUEHTHT €
MOJTYYHJI HEBAPHA MH(POPMALUS B Pe3ysITaT OT MPEAOCTaBsIHE HAa HEKAUeCTBEHA MEIUITMHCKA
nomo1. B To3u ciryuaii To# ce e chritacuil Ja 6bAaT U3BbPIICHN MEAULMHCKH AEHHOCTH, KOUTO
HE CHOTBETCTBAT HAa CHCTOSHUETO MY.

WupopMHUpaHOTO ChIVIacHe UTpae €JHOBPEMEHHO pOJsl KaKTO Ha pa3rpaHHYUTEIICH
KPUTEPHii 32 Bb3HUKBAHE HA €JHA OT OTTOBOPHOCTHUTE, TaKa U HA CAMOCTOATEIIHO OCHOBaHHE
3a BB3HHMKBAaHE Ha Ipa)kIaHCKa OTTOBOPHOCT. BBB Bpb3ka ¢ TOBa cliefiBa Jla c€ HAIpaBU
pasrpaHMYeHHE MEXJy OKa3BaHETO Ha MEJUIIMHCKA MOMOI IpHW JIMIICA Ha MH()OPMHUPAHO

chriacue (KoeTo Bede Oelle pas3riieJaHo) U OKa3BaHETO i IPH U3pa3eHO ChINIache, KOeTo obaue
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CTpajia OT HAKAKBB MTOPOK, KOWTO HE BOJM /IO HETOBATa HENEHCTBUTEIHOCT (KOraTo MallueHThT
He ¢ uH(pOopMupaH 3a onpenenacHu (HakTu U OOCTOATEICTBA OT 3HAYEHUE 32 MHPOPMUPAHHUS
n300p). B Hsakon nepxaBu (Hamp. CAILl) 3a 1a Bb3HUKHE JEIUKTHA OTTOBOPHOCT, MAIIUEHTHT,
KOWTO TBBPIH, Y€ € HApyLICHO MPaBOTO My Ha MH(OpMUpaH H300p, € [UIBXKEH /1a YyCTaHOBU
HAJIMYMETO HAa CIIEJHUTE MPEANOCTAaBKHU: ). 4e jeKkapAT € HapylM 3aJbJDKEHHETO CH Ja
npeocTaBu MHGOpMAIMA 32 HATMYMETO Ha KOHKPETEH PHUCK; 2). Ye TO3U PUCK € Bh3HUKHAII
(ochiiecTBUII ce €); 3). Ue aKko NMAalMEHTHT € 3HAeN 3a TO3H PUCK, € IS 1A IPEAIIPUEME IPYTrO
MOBEJICHHE W € HAMAJIO J1a HampaBu TO3M M300p U 4). ye He ca OWIM HalMIe HAKOU OT
M3KJIIOUEHHUATa OT M3MCKBaHETO 3a MHpopmupane.’’ B apyru abpkaBu (Hanp. ABCTpuS,
Xomnanaus, YHrapus) ce mpujara OpUHLUIBT 3@ paslpeAcisHE Ha PUCKAa OT HACTBIWINTE
HEKEJTaHU TOCIENUIH OT jiedeHnero.”! Hakparko, criopei Tasu KOHIIEMIHMs OKA3BAHETO Ha
MEIUIIMHCKA TOMOII € CBBbP3aHO C OOEKTUBHU PUCKOBE OT BB3HUKBAHE HA OMpEACIICHU
ycliokHEHUs. TakuBa pUCKOBE MOXKE /1a HACTBIIT WM 3al0TO Ca IPUCHIIM 3a ChOTBETHUS
JIMAarHOCTUYEH WM JiedeOeH METO/A, WM B pe3yiaTaT Ha HEMpPAaBOMEPHU JCHCTBHS WU
Oe3neiicTBUS Ha MEIUIMHCKUTE CHEUMAIMCTH. B mociemHus cioy4yail 1mie Bb3HHUKHE
IOpUAMUYECKA OTTOBOPHOCT 32 MEIMLMHCKUTE CHELMAIUCTH Karo IpaBHA IOCIEIULA OT
HENPAaBOMEPHOTO UM MOBEJECHHE, JOBEJIO O HACTHIIBAHE HA BPEIUTE 3a MALUEHTA.

Korato ycnoxHeHHsATa HACTBIAT KaTO PE3YyJITaT OT IPOTHYAHE HA HAKAKbB IPUPOACH
MIPOIIEC WU APYTO ChbOUTHE, HEIBJDKAIO CE€ HA YOBEIIKO IMOBEIEHHUE, CIIeBa /1a CE ONpeIeNn
KOM HOCH PUCKBT OT HACTHIIBAHETO UM. YCIO)KHEHHUATA MOXKE J]a C€ U3pa3siT B KPbBOU3IMBU
WM WHQEKIUN Cle Omepalys; B CUJIHH OOJKM CJIe[ MaHUIYJAIUs; B TEKKa ajlepruyHa
peaxiys cies MpueM Ha MEIMKaMEHT, B pa3KbCBaHe Ha OpraH, 3a0aBEHO 3apacTBaHE Ha paHH
u rip. OCHOBHa POJIs B TE3U CIIy4au 3a MpujlaraHe Ha MPUHIIHMIA 32 pUCKa MMa UH()OPMHUPAHOTO
ChIJIaCHE.

KoraTo nanueHTsT ce € ChIvIacuil ¢ OIIPENEICHO JIEUEHNE, MaHUIYJIAllKs, IPOLEaypa,
orepanus, cliel KaTto € MOIy4yHusl HeoOxonumara WHGOpMaLus, pUCKBT OT Bb3HMKBAHETO HA
KOHKPETHH YCIIOKHEHHUS, MPUCHINU 3a TMPEANPUETUTE ITUArHOCTUYHO-JICUeOHU NEHHOCTH,
IpeMuHaBa BbpXy Hero. ToBa € Taka, 3al10TO MAUeHTHT € OWJI YBEJOMEH 32 Bb3MOKHOCTTA 1
HACTBIAT ONpE/IEICHN HEONAaronpusITHU MOCIEIUIN U C€ € ChIVIACHI C TSXHOTO HACThIIBaHE

0 cuJjlaTa Ha MPUHIIMIIA ,,KOMYTO MOJI3UTE, HEMY U Bpeaute . OOpaTHOTO, KOraTo MalMeHThT

50 Vansweevelt, Thierry & Glover-Thomas, Nicola (eds.). LiuT. cbu., p. 105. Crmo u: Sheley, E. Rethinking
injury: The case of informed consent, BYU Law Review, Vol. 2015, Issue 1.

5! Craspy, Cr. Jlekapckara rpenika. ['paxkiancka OTTOBOPHOCT Ha Jiekaps B npaktukara Ha BKC, Ipaknancka
KoJerus, c. 24.
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He ¢ OWJ yBeIOMEH 3a Te3W OOCTOATENICTBA, PUCKBT HE CE € MPEXBBPIWI BbPXYy HETO U
OTTOBOPHOCT 3a HACTBIIBAHETO MY I CE€ HOCH OT MEAMIIMHCKHUTE CICUIUATUCTH, MaKap
Bpe/aTa Ja He € HaCThIIWJIa B PEe3y/ITaT Ha APyro HapylIeHUe Ha MpaBUiiaTa 3a MpeloCTaBsHE
Ha Ka4eCTBEHA MEIUIIMHCKA MOMOoIl. B To3u ciydail METUITMHCKUSAT CIEIUATNCT OTTOBaps,
3aI[0TO € MPEeArpuesl MEAUIIMHCKA UHTEPBEeHIMS, 0e3 Ja nHpOpMHpa HAITBIHO MalMeHTa 3a
BB3MOXKHUTE PHUCKOBE OT OKa3aHaTa MEAMIIMHCKA IOMOII, CHOTBETHO IMAIUEHTHT € B3EI
peuenue, 6e3 o0ade qa ru € npueit.>?

N3noxkeHOTO aBa OCHOBAHUE J1a CE MPEIOKAT CIASTHUTE KPUTEPUH 32 pa3TpaHuaBaHE
Ha JIOTOBOPHATA U JIEIMKTHATa OTTOBOPHOCT C OTJIe] Ha HH(OPMHUPAHOTO ChITIACHUE.

[Ipn oka3BaHe Ha MENWIIMHCKA IMOMOII NpPU JUIICA HAa TPEJOCTaBEHO ChINIACHE 3a
W3BBPIIBAHE HA JUATHOCTHUYHO-JICUEOHH NEHHOCTH OTTOBOPHOCTTA e Obae menukTHa. [Ipu
M3pa3eHO ChIVIaCHe 3a OKa3BaHE HAa MEIUIIMHCKA MTOMOII € HEOOXOIMMO J1a Ce U3CIIe/IBa KAKbB
e 00XBaThT M 00EMBT HA IUATHOCTHYHO-JIEUEOHHUTE MEMHOCTH, ¢ KOHMTO IIAIIUEHTHT CE €
CHIVIACWJI, KAKTO M KaKBH Ca PUCKOBETE OT MpEIoKeHaTa MEIUIIMHCKA MOMOII, KOWTO ca
pa3sCHEHU Ha MaIMeHTa. B ciydail ue BpeauTe ca MpeThpPIeHH B Pe3yiITaT OT OKa3BaHE Ha
MEAMIIMHCKA TIOMOII W3BBH 00XBara Wi o0Oema, MOCOYCHH B MH(POPMHUPAHOTO ChIVIACHE,
OTTOBOPHOCTTa Ime ObJe AenukTHa. JlenmukTHa 1ie Obe M OTTOBOPHOCTTA B Ciy4yail Ha
HACTHIIBAHE HA YCIOXKHEHHS OT MPOBEICHUTE TUArHOCTUYHO-IeYeOHN JEHHOCTH, KOUTO HE Ce
IBIKAT Ha OKa3BaHE HAa HEKAYeCTBEHAa MEIUIIMHCKA IMOMOI B OCTaHAJIWTEe il Tpu ¢GopMu
(HecBOoeBpeMeHHa, HeIOoCTaTbyHa W Hebe3omacHa), HO 3a KOUTO MAalUEHTHT HE € Oui
UHPOPMHUPaH.

B o0o0menne crmeaBa Aa ce MOCOYM, Y€ TPU TMPEAOCTaBIHE HAa HEKadeCTBEHA
MEIMIIMHCKA TTOMOIIT, H3Pa3sBallla c€ B HIKOS OT YETHUPUTE i (OPMH, HITU TIPU OTKIOHEHHUE OT
YTOBOPKUTE MEXKIY CTPAaHUTE IO JIOTOBOpa 3a MEAMIIMHCKA MOMOII, Bb3HUKBA TPaKIaHCKa
OTTOBOPHOCT KaTro OTpHIIATeIHA IMOCJIEeIWIla 3a CTpaHaTa B IMPABOOTHOIICHHETO, KOSITO €
3acerHanga CyOCKTHBHOTO MPaBO HA TAIMEHTA Ja TOJYYd Ka4eCTBEHA MEIMIIMHCKA TTOMOII.
Ta3zu oTroBOpHOCT MOXKeE J1a ObJIe KAaKTO IOTOBOPHA, TaKa U JICTUKTHA — BUABT U Cce MpeIeHsIBA
BBbB BCEKHM KOHKPETEH CIIy4aid C OTJIe/ MPEIIOKEHUTE KPUTSPHUH.

§5. 3akarouenne

B 3akmoueHneTo ca HarpaBeHU 0000IIEHUS HA U3BOAUTE U KOHCTATAIIUUTE, 10 KOUTO
JOCTUTA HAIMPAaBEHOTO M3CJE/BaHEe, KaKTO M Ha mpemioxkenusra de lege ferenda, xouto ca

HaIllpaBCHU HA CbOTBCTHUTC MCCTA B JUCCPTALIMOHHUSA TPYA.

52 ToaeBa, I1. OTroBOpHOCTTA Ha JIEKaps 3a BPEIU, IPUUMHEHY HA alueHTw, ¢. 121,
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I. General characteristics of the dissertation work

§1. Significance of the study

The provision of medical care is an important and sensitive topic for every person, as it
guarantees and realises fundamental human rights such as the right to health and the right to
life. According to data provided by WHO, patient harm due to incidents related to healthcare
but not related to ongoing disease is in 14th place worldwide among the causes of morbidity
and mortality, together with tuberculosis and malaria. WHO estimates that adverse events are
approximately 42.7 million annually out of 421 million hospitalisations.

Contemporary medical science has demonstrated extraordinary progress in treating
socially significant diseases, using new technologies and introducing new diagnostic and
treatment methods. At the same time, patients are becoming more demanding and informed
about their rights. In its report, the Organization for Economic Cooperation and Development
(OECD) states that due to the activities of advocates and organisations, as well as the
implementation of information campaigns organised by lawyers and the media, patients are
better informed about their rights, including the right to receive quality medical care and to
receive compensation for harm during treatment.

Therefore, the quality of medical care should be considered not only as a concept used
in health systems management and health policies. It is necessary to analyse it as a concept
with legal significance, directly related with medical liability. Such a study also deserves effort
because, throughout the last twenty years, there has been a tendency worldwide towards a
gradual increase in the number of medical malpractice lawsuits, including in Bulgaria. In our
country, only from 2015 to 2021, there was a permanent increase in the average number of
lawsuits for compensation of patients for damages that occurred during medical care, compared
to 2007 to 2014.

Researching the issue of substandard medical care and its relationship with the civil
liability of the relevant entities is particularly important. This problem affects everyone and is
directly related realization of the right to health and life. The significance of the problem is also
associated with the adoption in recent years of many legal acts in health care, which directly
impact the rules for the work of medical specialists and medical establishments. The discussion
of those Acts in the context of the definition of substandard medical care contributes to
clarifying the problem of responsibility in this area.

Finally, the data collected through the analysis of 580 court cases on claims for
compensation of patients for damages caused during the provision of medical care show not

only a tendency to increase in their number but also an increase in the amount of compensation



awarded for non-pecuniary damages. This fact can seriously affect not only the financial
condition and stability of medical facilities but also the behaviour of medical professionals.
This requires the latter to recognise this phenomenon in their practice and to inform themselves
of the legal consequences of providing substandard medical care.

Clarifying several concepts related to providing substandard medical care, the methods
for recognising it as a legally relevant phenomenon, and its consequences will also support the
future development of case law, which ensures the protection of the violated fundamental
human rights to health and life.

§2. Subject and aims of the research

The study examines the concept of quality medical care as from the lenses of the
administrative and civil law. By defining it, the research gets to the essence of its opposite
image—substandard medical care, its relevance and content. We study substandard medical
care from its civil liability aspects.

The dissertation does not include questions about the administrative and criminal
liability of medical specialists and medical institutions in case of violation of patients' rights,
including the right to quality medical care. Criminal liability for causing death or bodily injury
while exercising the profession of a medical specialist remains outside the scope of work.

To clarify and highlight the researched concept, the thesis works on some comparisons
between substandard medical care and similar concepts and institutes. Outside the scope of
work are other facts that are grounds for medical liability—for example, violation of ethical
rules when providing medical assistance.

The research does not aim to cover all the legal consequences of providing substandard
medical care but mainly focuses on the most common consequence—civil liability. Other
possible legal consequences are subject to study in the corresponding places in the work, but
only for comparison or for the completeness of the presented theses and judgments.

Finally, it is essential to note that the work is mainly concerned with revealing the
essence of the concept of “substandard medical care” and the following civil liability. The
research also focuses on the subjective basis of civil liability - due care and its connection with
“substandard medical care”. Due to the broad scope of the problem of the civil liability of
medical specialists and medical facilities, the causal relationship and questions about damages
that may occur as a result of providing substandard medical care remain outside the scope of

the study.



The task set in the dissertation is to clarify the concept of “substandard medical care”
and its legal consequences, particularly the occurrence of civil liability. In this aspect, the
research aims to solve the following specific tasks:

- clarification of the concept of “quality medical care” as a subjective right of the
patient;

- clarification of basic concepts related to the legal relationship arising in connection
with the provision of medical assistance, including the specific subjects of the legal
relationship, the subject of the legal relationship and the legal facts that give rise to it;

- Analysis of the contract for medical assistance as a source of the legal relationship
between a patient, on the one hand, and a medical specialist and (or) medical establishement,
on the other;

- clarifying the essence of the individual forms of substandard medical care and offering
practical tools for their identification.

- comparison of the concept of “substandard medical care” with similar concepts
(defective goods, medical error);

- discussion of the nature of civil liability as a consequence of providing substandard
medical care;

- Analysis and systematisation of judicial practice in the field of civil liability for the
provision of substandard medical care;

- discussion of the presented problems in a comparative legal aspect, comparing their
decisions with those of the jurisprudence of other countries from the continental and Anglo-
Saxon legal systems.

The goal of the research is to propose conclusions logically derived from the legal
analysis, to be summarised in the conclusion in the form of proposals and recommendations:

- clarification and systematisation of separate concepts and their explanation as
phenomena affecting the legal sphere of patients, medical specialists, and medical institutions;

- identification of specific practical and theoretical problems related to the analysed
concepts and proposals for overcoming them,;

- Formulation of proposals for amendments to the regulatory framework that could
improve the quality of the provided medical services.

§3. Research methods

The research uses a legal-dogmatic and sectoral approach. It studies the essence of the
discussed concepts and phenomena by considering them part of the legal system. Quality

medical care is a subjective right, realised within a legal relationship between individual



subjects. Substandard medical care is examined through its manifestations and analysed in the
context of civil liability as its logical consequence.

The author examines the concepts from the point of view of their sectoral legal nature.
During the analysis, the thesis proves that the subjective right to quality medical care is possible
within the framework of the civil legal relationship. Although public relations regulating the
provision of medical assistance are subject to administrative law regulation, the work focuses
on the civil law essence of legal relations and their civil law consequences.

The research tasks are mostly solved using the normative method.

Thus, the author uses the concepts of normative acts and case law to research the
subject.

The comparative legal method is also used in the analysis since only a few studies in
Bulgarian legal doctrine on the issue can be found. This necessitates a review of the doctrine
of other countries from both legal systems and searching for appropriate answers to the
problems posed. In addition, the research studies the jurisprudence of several other countries,
comparing it with the jurisprudence in Bulgaria. Through this method, relevant conclusions are
reached, including an answer to whether and to what extent the doctrinal and practical solutions
to the considered problems are applicable in the Bulgarian legal system.

The research also uses the historical method, which tracks the development and
actuality of the problem over time. This reveals the concepts' significance and their gradual
development by science and practice.

The modelling method involves proposing new models to overcome the identified
problems to the maximum extent.

The prognostic method is based on constructing a forecast for the future state of the
considered problem, with a view to possible reforms and their reflection in the healthcare field.

In the process of researching the current state and prospects for the development of
ways to compensate patients, case law was collected and analysed on 580 cases initiated in the
period from 2007 to 2023 (pending and precluded with an effective judicial act). Various data
relevant to the subject of the study were also collected and presented for analysis.

§4. The scientific novelty of the study

The problem of the medical liability is complex. Historically, the content of this liability
has caused many discussions among medical specialists and legal doctrine. Even before the
Middle Ages, attempts have been made to define the basis of this responsibility as “medical
error”, “medical negligence”, and “medical malpractice”. Various definitions have also been

discussed in Bulgarian jurisprudence (e.g. the concept of “medical error”), and attention has



been paid to the content of the illegal act as an element of the factual composition of civil, and
in particular tort, liability.

The doctrine includes numerous studies of foreign scholars and representatives of the
Anglo-Saxon and Continental legal systems. Several specialists who have devoted their
scientific work to legal regulation in health care have investigated this issue in Bulgaria.

In 1946, Iv. Moskov discussed the legal nature of “medical liability”, including whether
it is of contractual or of civil origin. Later, in 1992, P. Donchev also paid attention to the
medical criminal, disciplinary, and administrative liability.

In 1990, P. Kornazhev examined medical liability as a way of redress for damages due
to medical care and discussed some of the problems of the definition of medical liabilty. The
author rightly dwells on the difficulty in determining due care owed by doctors - whether or
not to apply a given treatment method. The article in question is beneficial because it gives a
clear picture of the development of this problem in the early 1990s. However, this analysis and
the previous ones were made under the effect of repealed laws and in the presence of scarce
judicial practice.

Sv. Slavov published the monograph "Medical Mistakes and Medical Torts" in 1996,
which is dedicated to the liability of medical specialists and medical institutions when causing
harm to patients. It considers the medical error as an element of the tort. A substantial part of
the research focuses mainly on the criminal law aspects of the medical liability.

In the textbook Medical Law, Darina Zinovieva examines the issue of medical liability,
paying particular attention to civil liability and accepting that it is regulated by the so-called
“general regime of civil liability”. She examines the two types of liability—contractual and
tortious—and the various hypotheses under which indemnification can be sought for damages
caused during the provision of medical care.

St. Stavru also discusses the issue of the medical liability in the monograph “Medical
Error”, which analyses the practice of the Supreme Court of Justice in cases of medical liability.
The study also examines many critical theoretical questions related to the nature of medical
care and medical service, the legal relationship between doctor and patient, including the term
“medical tort”. The cited jurisprudence is limited to the issues resolved by the Supreme Court
within the framework of the legal disputes examined, and the issue of the quality of medical
care remains on the periphery of the study.

In several of her articles, Polya Goleva also clarifies many essential aspects of the
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The development of medical science leads to an increased number of people seeking
medical help; new technologies, medicinal products, and medical devices are made available,
and there is an improvement in access to medical care and hospital infrastructure. Therefore,
the number of injured patients due to the provision of substandard medical care rose. This trend
in the development of health care leads to a growing need for patients, on the one hand, and for
medical professionals, on the other, to find fair methods of redress while at the same time
improving patient safety. Given this, the clarification of the problem of the quality of medical
care, the definition of this concept and the analysis of the relationship between the provision
of substandard medical care and the occurrence of civil liability for medical specialists and
medical facilities are particularly relevant.

Understanding the quality of medical care outlines the rights of patients subject to
protection and the obligations of medical specialists and medical facilities in providing medical
care. This helps clarify several problems in the engagement of civil liability for harm caused
to patients.

Civil liability has been explored in depth in the doctrine. However, medical liability
shoud be clarified considering the specifics of the relationship between the patient, medical
professionals, and medical establishments. The legal relationship between those entities is more
remarkable since the patient is the party that needs to gain more knowledge about the subject
of the legal relationship (the provision of medical assistance) and is physically dependent on
medical professionals and medical facilities. The specifics of the provision of medical care
affect the specific subjects (patients on the one hand and medical specialists and medical
facilities on the other), the legal facts giving rise to the legal relationship and the consequences
of violating the subjective right to quality medical care.

Although there are important legal studies in the Bulgarian legal doctrine by the authors
mentioned above, the concept of “substandard medical care” and its relationship with civil
liability has not been sufficiently studied or has been the subject of research within other
specialties — healthcare management, public administration, and others. Therefore there is a
need for a detailed clarification of the concept of substandard medical care both from an
international legal and comparative legal point of view and as part of the positive national law
of the Republic of Bulgaria. In addition, the analysis of the judicial practice shows that the case
law of the Bulgarian courts is complex and contradictory due to the lack of clarity regarding
the essence of various concepts related to substandard medical care and its legal consequences.

§5. Practical significance of the study



Numerous legal acts regulate the provision of medical care. This scattered regulatory
framework often creates conditions for internal contradictions between the acts, ambiguities,
or gaps. The dissertation studies a large volume of sources of law regulating the studied issues,
paying attention to their shortcomings and their impact on law enforcement and, in particular,
on judicial practice. The study derives several definitions from this analytical activity and
explains various concepts with practical application.

The concepts of “quality medical care” and its antipode — substandard medical care
— are defined.

The definitions could help law enforcement and judicial authorities protect patients'
rights, specifically the right of every patient to receive quality medical care. Attention has been
drawn to substandard medical care as an unlawful legal fact, an important element of the
medical liability, which finds application in judicial activity when considering the cases of
patients against medical specialists and medical institutions.

Due to the need for different standards and guidelines for good medical practice in
individual medical specialties, the study proposes to overcome these gaps. It proposes
definitions of untimely and insufficient medical care as substandard medical care and criteria
for their establishment through the rules of formal logic, analysis of judicial practice, and views
in the doctrine.

The dissertation work contains a review of the medical liability case law in Bulgaria,
brings out some significant trends and also offers a critique of the judicial acts where necessary
and suggests solutions to some practical problems - for example, how to determine due care
of good medical professionals; what is the volume of information that the patient should receive
in order to express informed consent for treatment; what constitutes medical care provided in
violation of the requirement of patient safety and security; distribution of the risks in the event
of complications in the patient's treatment; the importance of medical protocols and algorithms
for diagnostic and treatment.

The dissertation also makes proposals “de lege ferenda” aimed at overcoming existing
problems in the provision of medical care — providing medical care to patients who are unable
to consent to treatment; disputes between parents or parents and children in connection with
the treatment of minors and juvenile patients; application of evidence-based medicine in
determining the methods of providing medical assistance to patients, preparation of medical
standards for individual specialities, etc.

The dissertation also includes three appendixes containing lists of Bulgarian and

foreign case law, which are important, both for legal practitioners and in legal theory.



§6. Volume and structure of the dissertation work

The dissertation is 257 pages long. A bibliography (12 pages) and three appendices are
attached to it: a list of judicial decisions of Bulgarian courts used in the dissertation, a list of
foreign court judgments used in the dissertation, and a list of ECtHR and CJEU judgments used
in the dissertation. There are 565 footnotes in the study, citing 65 doctrinal sources of Bulgarian
authors, 91 foreign authors, and 18 other sources (reports, analyses, dictionaries, etc.). After
analysing 580 court cases on medical liability, the dissertation cites 391 Bulgarian judgements,
64 judgments of foreign courts and 29 judicial acts of the ECtHR and CJEU.

The study consists of three chapters divided into separate paragraphs; some have their
substructure.

The first chapter reveals the content of quality medical care. It consists of three separate
paragraphs about the historical development of the problem in the world and Bulgaria, the
international legal regulation of the quality of medical care and the concept of quality of
medical care from the administrative and civil law perspective. Paragraph three examines the
essence of the subjective right to quality medical care and its existence within the framework
of the civil legal relationship with its separate elements — subjects, subject, object and legal
facts giving rise to the right.

The second chapter deals with substandard medical care and contains four separate
paragraphs. The first defines the concept of "substandard medical care". The second paragraph
comprises four sub-structures discussing the separate forms of substandard medical care. The
dissertation continues with the study of the problem of due care in medical care and its relation
to substandard medical care in the third paragraph. The fourth paragraph compares
"substandard medical care" and other similar phenomena - substandard contract performance,
defective goods and medical error.

The third chapter is devoted to the civil liability arising from the provided substandard
medical care. It consists of four paragraphs. The first paragraph discusses some general points
regarding civil liability due to substandard medical care. The following paragraphs discuss the
types of civil liability that arise as a legal consequence of substandard medical care and the
problem of the concurrence between the two types of liability, proposing criteria for their
distinction.

I1. Content of the dissertation

§1. Introduction

The introduction of the dissertation raises the problem of the provision of substandard

medical care as a ground for civil liability, its importance, relevance, and the need for in-depth



study. The objectives of the dissertation work, the set tasks, and the research methods are
presented. A brief overview of the content of the dissertation is provided.

Chapter one of the dissertation is entitled “Concept of Quality Medical Care” and
consists of three paragraphs with their respective sub-structure. Paragraph one provides a
historical overview of the problem of medical malpractice. The development of the problem
worldwide from ancient times to the present is followed, including in Bulgaria.

Historically, there have been two different approaches for redress of damages due to
medical malpractice. In both the Anglo-Saxon and Continental legal systems, causing harm
due to substandard medical care gives rise to civil (tort or contract) liability. Many researchers
define this order of compensation as "fault-based liability". The study examines the
development of the problem in the USA, Great Britain, and Germany. In other countries, such
as Nordic countries and New Zealand, the redress is not based on tort or contract liability but
on no-fault systems. Characteristic of this type of system is the fact that the right to
compensation for damages suffered by patients is not based on civil liability, as the question
of the fault of the specific medical specialists who participated in the diagnosis and treatment
of the patient is not examined.

The paragraph pays attention to the historical development of the problem in Bulgaria
and indicates many significant studies in the area under consideration.

The second paragraph of the first chapter discusses the international legal regulation of
the quality of medical care. Quality medical care is considered in the context of the right to
health, guaranteed by several international acts, including the WHO Constitution, adopted in
1946. It defines the right to the highest attainable standard of good health as a fundamental
right of every person. According to the WHO, this standard can be achieved by providing
quality medical care, which is perceived as medical care, increasing the likelihood of achieving
the desired results. The right to health is also recognised by the Universal Declaration of Human
Rights (1948), as in Art. 12 of the International Covenant on Economic, Social and Cultural
Rights (including General Comment No. 14). The right to health is also guaranteed by many
other international legal acts - art. 24 of the Convention on the Rights of the Child (1989), art.
5 of the International Convention on the Elimination of All Forms of Racial Discrimination
(1965), art. 11, Art. 12 and Art. 14 of the Convention on the Elimination of All Forms of
Discrimination Against Women (1979), art. 25 of the Convention on the Rights of Persons with
Disabilities (2006), Art. 3 of the Convention for the Protection of Human Rights and Human

Dignity in Connection with the Application of the Achievements of Biology and Medicine.
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The analysis of the international legal framework of the right to health shows that this
fundamental human right can only be realised by providing quality medical care. The
relationship between the quality of medical care and the responsibility of medical institutions
and medical specialists for harm caused to patients is found in several definitions of quality
medical care (quality of healthcare), placing safe medical care among the main elements of the
concept of quality.

The author also examines the international legal regulation of quality in health care in
the context of the practice of the ECtHR in connection with the protection of the right to health
and the right to life guaranteed in the ECHR. The study reviews several decisions defining
states' positive and negative obligations to protect the right to life (Article 2 of the ECHR) and
the right to private life (Article 8 of the ECHR). The analysis shows that when dealing with
cases related to the provision of substandard medical care resulting in harm to patients, the
ECtHR focuses on how states guarantee the right to quality and safe treatment within the
framework of their positive obligations to protect the right to life and the right to physical and
mental integrity of their citizens. The ECtHR directs its efforts to identify normative and
organisational deficits in individual health systems. The court's actions play an essential role
in building the concept of quality medical care and stimulating countries to improve their health
systems to guarantee better the patient's right to safety in medical care.

Paragraph three discusses the concept of quality medical care in positive law. First, it
examines the administrative and legal regulation of the issue, including concepts such as
accessibility, timeliness, sufficiency and quality. The analysis allows us to derive a definition
of quality medical care: timely and sufficient safe medical care provided with the consent of
the patient, by the established rules for providing medical care contained in the medical
standards and the rules of good medical practice, when created conditions for its accessibility.

After clarifying the definition, the research is focused on the right to quality medical
care as a subjective right of the patient, that entitles him/her to demand the provision of timely
and sufficient safe medical care following the established rules for its provision, contained in
medical standards and rules of good medical practice.

Since the subjective right to quality medical care is realised within a legal relationship,
the third part of paragraph three is devoted to the sources of the legal relationship, its subjects,
and its object. It considers the patient as a specific subject of the legal relationship related to
providing quality medical care. The other parties in the legal relationship are also subject to
study, such as medical specialists and medical facilities and their role in the obligation to

provide quality medical care. Medical specialists are natural persons with specific
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qualifications defined in the legislation. They should be members of a professional organisation
as a condition to practice and carry out a specific legally regulated activity in a medical
institution. Medical facilities are legal entities or natural persons that have a specific subject of
activity, personnel, and structure.

The study pays attention to the subject of the legal relationship — the provision of
medical care and its object — health. It also discusses if medical care and medical service are
synonymous. The analysis of various provisions of the current legislation allows us to conclude
that there is no significant difference between “medical care” and “medical service” concepts.
These terms do not refer to different types of activities. The conclusion is that medical
assistance is a complex service consisting of separate activities aimed at diagnosis, treatment,
rehabilitation or prevention of various disease and non-disease processes performed by medical
specialists in medical facilities.

The last part of paragraph three of Chapter One is devoted to the sources of the legal
relationship between the patient, medical professionals, and medical institutions. The primary
source of this legal relationship is the contract for medical care. The study drew attention to a
critical specific of this contract — limited freedom of agreement for medical specialists and
medical facilities, which sometimes do not have the right to refuse medical assistance (such as
in emergencies).

The contract for medical assistance is bilateral, and obligations arise for both the patient
on the one hand and for the medical specialist and (or) the medical facility on the other. The
latter must diagnose, prevent, treat, and rehabilitate activities according to the patient's
condition. The patient also assumes certain obligations, some specified in Art. 94 of the Health
Act or are derived from the essence of the legal relationship that has arisen: to observe the
medical institution's internal order and to fulfil the instructions and prescriptions of the medical
specialists.

The contract is remunerative - although according to Art. 52, para. 1 of the Constitution
of the Republic of Bulgaria, citizens have the right to health insurance, which guarantees them
free use of medical care under the conditions and order determined by law; this does not mean
that the contract for medical care is free of charge. Health-insured persons have the right to
receive a package of health activities defined in terms of type, scope and volume. For this
purpose, the NHIF concludes contracts with medical institutions for outpatient and hospital
care, to which it pays for the provided medical care, defined by type in Art. 45, para. 1
Healthcare Insurance Act. Under these administrative contracts, the NHIF pays the medical

facilities for the medical assistance provided to the patients upon fulfilment of certain
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conditions. Therefore, although the mentioned constitutional provision provides free medical
care, the concluded contract for medical care is not gratuitous.

The contract for the provision of medical assistance is consensual and informal. The
contract's validity does not require the performance of a specific factual action nor a written
form for the validity of the concluded contract. Consent is often achieved through conclusory
actions — the patient seeks medical help from a medical specialist or a medical facility and
receives it accordingly.

Indeed, the patient's treatment usually begins with his consent; however, the contract is
not the only source of the legal relationship between a patient, a medical professional, and a
medical facility. There are other sources of the legal relationship: The first hypothesis is related
to the provision of medical assistance to a patient whose life is in immediate danger while, at
the same time, he is unable to express written informed consent or, if he is incapacitated or
limited in his ability to act, not timely consent may be obtained from a parent, guardian or
guardian art. 89, Para. 2 of the Health Act).

The second hypothesis is related to medical compulsion — forced treatment in a
medical facility, mandatory treatment and quarantine.

§3. Chapter two

The second chapter, entitled “Substandard Medical Care—concept and Content”
consists of four paragraphs with their corresponding substructures.

The first paragraph discusses the concept of substandard medical care as part of medical
liability.

The conclusion is that the provision of substandard medical care is an illegal act,
resulting in a violation of the patient's subjective right to receive quality medical care, which
in terms of content should be accessible, timely, in sufficient volume, safe and compliant with
medical standards and rules for good medical practice and for the provision of which the parties
have agreed.

The second paragraph is devoted to the content of substandard medical care. First,
substandard medical care is provided untimely and beyond the time frame necessary for
undertaking diagnostic and therapeutic activities. Such medical care results in a delay in
diagnosis and a delay in the initiation of treatment measures (e.g., a delay in undertaking
surgical treatment of a patient with hemorrhage resulting in severe blood loss). Untimely
medical care is a form of substandard medical care, such as untimely diagnosis, appointment
of appropriate treatment, and conduct of appropriate treatment or a combination thereof. A

comparison was also made between untimely medical care and delays in contract performance.
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Next, the study draws attention to insufficient medical care, where there is a deviation
from the necessary volume of activities provided for diagnosis and treatment or a deviation in
their sequence (e.g., failure to perform a particular set of laboratory tests that are important for
the placement of correct diagnosis). Insufficient medical care represents illegal inaction, failure
to perform one or more due diagnostic and therapeutic activities, or illegal action - performing
diagnostic and therapeutic activities, but not in the necessary volume, with the necessary depth
and (or) in the necessary sequence, or a combination of the three types of insufficient medical
care indicated. There is also a comparison between the partial performance of a contract and
insufficient medical care.

The study also includes violating patient safety as part of the content of substandard
medical care. Activities that create danger for the patient (working with faulty equipment, lack
of hygiene among hospital staff, or lack of instruments) are also considered, and various
hypotheses in this direction are presented.

Attention was paid to an essential part of the content of substandard medical care —
medical care provided in violation of the patient's right to informed consent (when the patient
agreed to an intervention without being informed about the risks of this intervention; when the
patient is being treated without first being informed of the need for this treatment, or the patient
was not informed of his diagnosis and the need to follow specific prescriptions or
recommendations).

In the framework of the mentioned paragraph, substandard medical care is provided in
violation of specific agreements between the doctor and the patient, which define additional
requirements for the provision of medical care - for example, the use of a specific type of
anesthesia during surgery; use of laparoscopic methods instead of laparotomy in surgical
intervention; participation of additional specialists in the treatment.). The stipulations may be
related to specific characteristics of the medical care results that benefit the patient - achieving
the desired appearance and placing dental implants in the appropriate form and of the agreed
material.

Paragraph three deals with due care in the provision of medical care. It occupies an
essential place in the justification of civil liability in its two types — tort and contractual. The
central provision to which the doctrine refers when examining the issue of due care is Art. 63,
para. 2, Obligations and Contracts Act. It stipulates that the obligation must be fulfilled with
the care of a good steward unless the parties have agreed otherwise.

Although the provision is systematically placed in the part of the Obligation and

Contract Law relating to the performance of contractual obligations, most authors perceive it
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as a general model of behaviour applicable to both types of liability. Illegality should not be
equated with failure to exercise due care. However, they are interrelated insofar as they are
separate elements of the factual structure of the civil liability of medical specialists and medical
institutions.

Therefore, to incur liability for medical professionals and the medical facility, it is not
enough to establish substandard medical care as its provision is only one element of the
liability. Its occurrence and other elements (harm and causation) suggest a lack of due care.
That is why due care ensures quality medical care to the patient and is a necessary condition
for its performance. To determine whether the medical professional and the medical facility
exercised due care, their conduct must be compared to a particular pattern. Deviation from this
pattern will mean that due care has not been taken.

The study of Bulgarian judicial practice shows difficulties in law enforcement when
determining due medical care. To define the figure of the “good medical specialist”, the study
discusses the views in the Bulgarian legal doctrine and the comparative legal findings. The
conclusion is that the proposals in the legal theory do not solve the problems posed, and the
solutions of some of the studied jurisprudence (e.g. in England) are unacceptable because they
attach too much importance to expert opinions and limit the role of the court in carrying out
the logical activity in law enforcement. German jurisprudence also emphasises experts'
opinions while underestimating the court's role in evaluating the expertise. Objective criteria
are used — for example, scientific data supporting a professional opinion or behaviour. In the
USA, there are objective criteria for evaluating the expert opinions and the proposed methods
of diagnosis and treatment, which the medical specialist should have applied.

The dissertation supports the German approach because of the objective criteria used
by the German courts. Moreover, this approach finds support in positive Bulgarian law. In Art.
79, para. 1 Healthcare Act states that medical assistance is provided by the methods approved
by science and practice. Therefore, the yardstick by which due care is judged is not the figure
of the standard or average medical professional, nor of the professional who has acted as some
or all of his colleagues would have acted. The proper actions or omissions of a "good medical
specialist" cannot be entirely ascertained either by a review of the medical literature or by the
opinions of experts, as the doctrine has thus far stated.

The proper behaviour of a “good medical specialist” should be assessed according to
the current methods of providing medical assistance approved by science and practice. They
are established by applying the principles of evidence-based medicine and are contained in

sources of medical scientific information that are graded according to their persuasiveness.
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Different sources have different degrees of persuasiveness, resp. The recommendations and
conclusions contained in them are of varying degrees of applicability. This approach makes it
possible to define the figure of a good medical specialist - the specialist who applies the current
scientific and practical methods in providing medical care, confirmed by applying the
principles of evidence-based medicine.

This definition resolves several problems in judicial practice and overcomes the
shortcomings of the existing doctrinal opinions. The scale of due care cannot be determined by
the recommendations in the scientific literature or by expert conclusions alone. It should also
be emphasised that there may be more than one current method of conduct in some instances.
Due care requires medical professionals and medical facilities to choose the safer of the two
methods, which carries fewer risks of side effects.

In addition to being safer, the chosen method should cause less pain to the patient and
be associated with a faster recovery. Therefore, when there is an opportunity to apply a non-
operative and an operative method for diagnosis and treatment, due care requires choosing the
non-operative method.

Moreover, with several established methods of diagnosis and treatment, the “good
medical specialist” should apply that method for which there is more evidence for efficacy and
safety contained in sources of scientific information of high credibility. At the same time, the
good medical specialist applies the relevant, up-to-date methods confirmed by science and
practice after the express informed consent of the patient, except in the exceptions provided by
law.

In the last paragraph of chapter two, a distinction is made between substandard medical
care and substandard contract performance. In addition, there is a comparison between
substandard medical care and defective products in the context of treatment with medicinal
products and medical devices. Attention is drawn to “medical error” and its distinction from
“substandard medical care”. The conclusion is that “medical error” creates contradictions in
theory and practice. It is unclear and does not clarify the content of the medical care that should
be provided to the patient, nor the due medical care. On the other hand, the use and clarification
of the concept of “substandard medical care” enables a much more explicit and more precise
definition of the patient's subjective rights and the obligations of medical specialists and
medical institutions when providing medical care, and hence - and of the legal consequences
that arise as a result of damage to patients during the provision of medical assistance.

§4. Chapter Three
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Chapter three, entitled “Civil Liability of Medical Specialists and Medical Facilities in
the Provision of Substandard Medical Care”, consists of four paragraphs with their sub-
structure.

The first paragraph briefly presents the theoretical views on civil liability and its
functions. The study of the issue of medical liability requires determination of the subjects of
responsibility given the fact that the legal relationship develops between a patient, on the one
hand, and medical specialists and a medical facility, on the other another. When medical
liability arises the subject of liability will be the party to that contract. Therefore, it is necessary
to clarify in which cases the other party to the contract is a specific medical specialist and in
which cases - the medical facility.

According to Art. 2, para. 1 Healthcare Establishments Act medical facilities are
organizationally separate structures on a functional principle, in which doctors or dentists alone
or with the help of other medical and non-medical specialists provide medical care. They
provide it within the relevant medical facility, which has its own organisational structure,
equipment, organisation of activities and staff. Therefore, in most cases, when providing
medical care, the contractual legal relationship arises between the patient and the medical
facility and not between the patient and the medical specialists working in the medical facility.
This stems from the essence of medical care as a complex activity involving different
specialists, equipment and infrastructure. To an even greater extent, this applies to hospital care
facilities, where medical care is provided by various medical professionals (doctors, interns,
nurses, and other medical staff) who work in shifts and have different functions. The patient
cannot indicate which doctor should be his attending physician or choose which personnel to
provide medical care, except in the cases provided by law. The rule is that the medical staff is
determined ex officio according to the current schedules of the medical facility for hospital
care (Article 29, Item 5 of the Ordinance on the Implementation of the Right of Access to
Medical Care).

The insured patients also conclude contracts with the medical facilities rather than with
specific medical specialists working in them. This is because NHIF commissions providers to
provide medical care to insured patients under certain conditions. According to Art. 58 of the
Health Insurance Act, healthcare providers are medical facilities or their associations, except
for medical facilities under Art. 8, para. 1, item 5 of the Health Insurance Act, and national
centres on public health issues under the Health Act.

It is also possible for the patient to conclude a contract with the relevant medical

specialist—for example, in cases where the specialist provides medical care outside a medical
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facility or when the medical facility is an individual practice for primary medical care
established by a natural person in the form of an outpatient clinic for primary outpatient medical
or dental care.

In the event of tortious liability, the subject of liability can be the medical specialist,
who specifically violated the right to quality medical care, and the medical facility—the
contractor of the work based of the 49 of the Obligation and Contract Act. The dissertation is
limited to indicating some features of the responsibility under Art. 49 of the Obligation and
Contract Law refers to the issue under consideration.

Vicarious liability based on Art. 49 of the Obligation and Contract Act occurs in cases
when medical specialist works for the entity based on an employment contract or a contract to
provide specific medical services to patients.

In this paragraph, some specific hypotheses of assignment of work are also investigated,
for example, when providing consultative medical assistance by a republican consultant or by
a specialist from another medical institution on the occasion of the treatment of a given patient.

Another feature that has been discussed in connection with the responsibility of the
medical institution - the contracting authority is related to the fact that medical assistance is a
complex activity that consists of different types of diagnostic and therapeutic activities. They,
in turn, are rarely performed by just one specialist. At the same time, the patient does not have
special knowledge to determine which specific diagnostic and treatment activities damaged
him or cannot indicate which specific employees carried out these actions, respectively, have
been inactive. In these cases, the responsibility of the contracting authority - a medical
institution should be borne, even when it is not possible to establish who the specific provider
of the substandard diagnostic and treatment activity is. This opinion is also supported by the
judicial practice, according to which the contracting authority will be liable for damages even
when it is not established who specifically among its employees caused these damages.

In the doctrine, there is a dispute as to whether the responsibility of the delinquent (in
the specific case, the medical specialist) and the contracting party (in the specific case, the
medical facility) is joint and several. Despite the differences in the opinions of the different
authors, in judicial practice, the opinion is advocated that the responsibility is joint and several,
respectively, from a procedural point of view, the claims against the direct perpetrator - a
medical specialist and the contracting party - a medical institution can be brought against both
entities at the same time.

The second paragraph examines the types of medical liability — contractual and tort

— and their distinction. Regarding the limits of liability, the regulation of tort liability is
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stricter. In this case, all damages that are a direct and immediate consequence of the damage
are subject to compensation (Article 51, Paragraph 1 of the Contract and Obligations Act). At
the same time, the amount of contractual liability can be scaled according to the type of
negligence. In the event of a breach of a contractual obligation, the compensation covers the
loss suffered and the lost benefit as they are a direct and immediate consequence of the non-
performance and could have been foreseen when the obligation arose.

Another difference is related to damage. In tortious liability, the damages subject to
compensation must always have occurred, while in contractual liability, there are exceptions
to this rule (e.g., in the case of agreed penalties or deposits).

Regarding the types of damages subject to compensation, there was a significant
difference between the two types of liability until the adoption of a decision of the Supreme
Court from 29.01.2013. Before its enactment, jurisprudence held that no compensation was
due for non-pecuniary damages resulting from contractual liability. In the interpretative
decision, it is accepted that the non-fulfilment of an obligation arising under a contract may
also result in non-pecuniary damages, which should be compensated.

Another essential difference between tort and contract liability concerns the possibility
of liability reduction or exemption from liability. In the case of tort, the debtor's liability can
be reduced based on Art. 51 of the Obligation and Contract Act in case of complicity on the
creditor's part. Such, for example, are the cases in which the patient has not reported the
presence of accompanying diseases, allergies or long-term complaints, as well as in the failure
to take due care for the treatment of a given disease. In the case of contractual liability, a
reduction and exemption from liability is allowed if the non-performance is also due to
circumstances for which the debtor is not responsible. Such is the example of the placement of
breast implants, which were subsequently found to have serious side effects on the body and
to cause a type of malignancy, necessitating their removal and placement of new ones.

Differences also exist concerning the stipulations related to due diligence on the part of
the debtor. The law allows the contract between the parties to agree that the care the debtor will
take to fulfil his obligation will be less than the care due to a good steward. He can even
stipulate in advance the exclusion of liability in case of negligent performance (Article 94 of
the Civil Code). In case of tortious liability, such stipulations are not admissible. The question
of the admissibility of advance exclusion clauses in the case of negligent medical care to a
patient was discussed in Chapter Two.

Another difference between the two types of liability stems from the fact that tortious

liability can arise due to the actions of third parties only in the cases provided for by law. This
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is, for example, the responsibility for the actions of children or prohibited persons (Art. 47,
Para. 2 and Art. 48, Paras. 1 and 2 Obligation and Contract Act), for the actions of persons to
whom work is assigned (Art. 49 Obligation and Contract Act),), as well as in cases provided
for in special laws. Such will be the cases in which the medical institution is responsible for
the unlawful culpable actions or inactions of a medical specialist to whom it has assigned work.
Except by Art. 49 Obligation and Contract Act, the objective (strict, no-fault) liability of
medical institutions can be borne based on Art. 50 of the Obligation and Contract Act (property
damage) in cases where, for example, the patient was injured due to working with defective
equipment.

While joint and several liabilities are not foreseen in contractual liability (except for
commercial contracts based on Art. 304 of the Commercial Code), they are regulated in tortious
liability in the event of damage caused by several persons based on Art. 53 Obligation and
Contract Act. Solidarity will be present, for example, when harm is caused to a patient during
an operation involving several medical professionals as a team.

Another difference in practical importance is related to the beginning of the debtor's
delay. For the debtor to be in default, the claim must be due. An obligation becomes due when
it becomes due. If the debtor does not perform on the due date, he defaults. The due date of the
claim, arising based on a contract concluded between the parties, occurs when the creditor
sends an invitation to the debtor. Such an invitation is unnecessary when the parties have set a
specific deadline for implementation — the parties can set a specific date for implementation;
they can agree on a particular period within which it must be fulfilled; they can determine the
term with the occurrence of a particular future event. An invitation is also unnecessary when
the obligation arises from unlawful damage (Art. 84, Para. 3 Obligation and Contract Act). In
this case, the delinquent owes compensation immediately and without an invitation being sent
to him.

The statute of limitations also runs from a different moment: in the case of torts, it is
determined from the moment the perpetrator is established, and in the case of contractual
liability - from the moment when the claim became due (the law may provide for another
moment - for example, from the last day for which charges the penalty, per Article 114,
Paragraph 4 of the Obligation and Contract Act). The limitation periods are also different - in
the case of tortious liability, the term is five years. In the case of contractual liability, it is
different according to the type of unfulfilled obligation (Art. 110, Art. 111 and Art. 114
Obligation and Contract Act).
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It is necessary to point out one specificity of the torts in providing medical assistance.
In principle, the statute of limitations begins to run from the discovery of the one who
performed the tort (Art. 114, Para. 3 Obligation and Contract Act). In many cases, during the
provision of medical assistance, certain complications of the provided medical assistance
manifest themselves some time after the provision of substandard medical care - for example,
during the birth of a child, an injury was caused, which only later led to the appearance of
epilepsy and severe degree of neurological disease. In this case, the delinquent will be
considered discovered from the day the damage occurred since the patient did not know the
cause of this damage, respectively, for the provision of substandard medical care.

In legal disputes between patients and medical specialists or medical facilities, the
question of the differences between tort and contractual liability for or in connection with the
provision of medical assistance by medical specialists and medical facilities is also significant
from the point of view of the correct qualification of the claims made. The claim's qualification
is the court's duty, and the incorrect legal qualification is a violation of the substantive law. In
addition, the correct legal qualification of the claim is vital for preparing the report under Art.
146, para. 1 of the Civil Procedure Code, on distributing the burden of proof between the parties
and the court's instructions. The incompleteness and errors in the court report under Art. 146,
para. 1 of the Code of Civil Procedure is essential for the correctness of the first-instance court
decision.

In practice, there are often doubts about the type of liability that arises when
substandard medical care is provided. The distinction between the two types of responsibility
also substantiates the topic's practical importance.

In the third paragraph, the following two questions are considered: Is tortious liability
admissible in the event of a contract between the parties, and is it possible, in the case of
substandard medical care, to meet the factual elements of contractual and tortious liability at
the same time?

In case the answer to the first question is negative, i.e. if the existence of a contract at
all excludes the possibility of tortious liability arising, the possibility of fulfilling the factual
elements of both types of civil liability with the same act will be denied. Suppose it is assumed,
however, that the contractual legal relationship is not an obstacle between the same parties to
the occurrence of tortious liability. In that case, the question arises as to whether the creditor
will have the opportunity to choose in which order to protect his violated right.

In the Bulgarian legal doctrine, most opinions support the theory that a concluded

contract between the parties does not exclude tortious liability between the same parties.
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Lyubomir Popov opposes the thesis that the existence of a concluded contract does not exclude
the possibility of tortious liability arising between the same parties. According to him, the
general rule not to harm another is replaced by the special rules of the specific contract
concluded between the parties. Given this, he does not allow the possibility of fulfilling the
factual composition of both responsibilities in one act.

The statements developed in the doctrine concerning the relationship between
contractual and delict liability require a terminological clarification. It was stated that,
according to some authors, the same act could carry out the factual composition of both
contractual and tort liability—some authors, including V. Beron and Al. Kozhuharov, however,
uses the term "cumulation" or "cumulation". According to them, the injured party can choose
the basis for claiming compensation in these cases. If the injured party can receive
compensation under one legal ground, he cannot seek compensation under the other. However,
if the court rejects the claim on one ground, the force of a res judicata will be formed only
concerning that ground.

Even if one does not deny the possibility that a single act constitutes the factual
composition of both contractual and tort liability, it should be noted that the term "cumulation"
is not appropriate. If we assume that the injured party can choose the order of which type of
civil liability to claim indemnification, indeed, he/she cannot receive compensation on both
grounds. The damages cannot be cumulated because the injured party cannot be compensated
twice for damages resulting from the same act. As V. Daskalov rightly notes, the most
significant problem regarding the relationship between contractual and tort liability is "to what
extent the subjective rights that have arisen can exist in parallel, and the injured party has the
right to choose which of them to exercise". He accepts that speaking of a 'correlation' between
the two types of liability is more correct, although the literature prefers the term 'cumulation'.

The opinions mentioned above of authors representing the Bulgarian legal doctrine also
apply to the civil liability arising from substandard medical care. Breach of a medical care
contract can give rise to both contractual and tort liability. The legal relationship that arises
during the provision of medical care between a patient, on the one hand, and a medical
specialist or a medical facility may arise both by a contract and because of the realisation of
other legal facts. The subjective right to quality medical care is realised within this legal
relationship. Its violation leads to violating absolute rights, such as the patient's right to health
and life.

The existence of a legal relationship between the parties, including one arising under a

concluded contract, is not an obstacle to the occurrence of tortious liability between the same
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parties. Medical care is a complex activity consisting of various diagnostic and therapeutic
activities to preserve human health and life. This nature leads to the fact that specific actions
or inactions of the entities that perform it may go beyond the scope of the contract concluded
between the parties and lead to tort liability. Polya Goleva also supports the thesis that although
a contract for treatment is concluded between the doctor and the patient, this is not an obstacle
to tort liability arising in the event of damage caused during or on the occasion of providing
medical assistance.

She points out that the doctor's liability in case of injury to a patient is delictual because,
although there is a contract between him and the patient, the former did not undertake an
obligation not to cause harm but to improve the patient's health. When the patient's health is
harmed, the general precept not to harm another is violated, resulting in tort liability.

However, this thesis does not consider the specifics of the legal relationship between
medical professionals and patients. Damage to the patient's health can be caused by non-
fulfilment of contractual obligations and violating the prohibition to harm another. The
presence of physical damage caused to the patient cannot be the only reason to consider that
the liability of medical professionals is tortious. In violation of the subjective right to quality
medical care, there will always be some form of physical damage, but this is by no means a
reason to claim that tort liability will arise in all cases.

Stoyan Stavru also accepts that a contractual relationship between two persons does not
exclude the possibility of one causing unlawful damage to the other. According to him, the
basis for perceiving the tortious nature of the doctor's civil liability is rooted in the fact that the
wrongful act affects "one of the most important goods protected by the Constitution and the
law as absolute rights - life, health, freedom of movement". According to him, tort rules provide
complete protection for these goods. Indeed, the judicial practice, in large part of its decisions,
qualifies the claims of injured patients or their heirs based on delict, but there is no lack of
examples in the opposite sense. However, the type of good affected cannot be an entirely valid
argument justifying the occurrence of one or another type of liability. Hypotheses of affecting
the patient's health due to non-fulfilment of a contract are conceivable — for example, damage
to the oral cavity and teeth in the event of non-fulfilment of a dental service contract.

What has been stated so far gives reason to assume that contractual and tort liability
may arise in the case of substandard medical care. In most cases, the basis for the emergence
of the legal relationship between the patient and the medical specialists or the medical
institution is a contract for providing medical assistance. However, this circumstance does not

exclude tort liability in the case of substandard medical care. However, the proposition that
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providing substandard medical care can lead to the parallel occurrence of contractual and tort
liability cannot be accepted. This is because the occurrence of one or the other type of liability
is objectively predetermined, as Tr indicates. Konov and the injured party cannot choose
whether to seek compensation on one or the other basis.

In paragraph four, objective criteria are set forth to distinguish the cases in which the
factual composition of contractual or delictual liability occurs. Types of liability according to
the legal fact that gives rise to the legal relationship:

In the first chapter of the dissertation, it is stated that the legal relationship between
patients, medical specialists, and medical institutions often arises from a concluded contract
for the provision of medical assistance. However, other hypotheses are also possible - for
example, when medical assistance is provided without the patient's consent or against his will.
In these cases, since there is no contract between the parties, the liability of the medical
specialist or the medical facility will arise on a tortious (non-contractual) basis.

Such cases will also include those in which medical assistance was provided despite
the patient's express refusal or without his consent. In both cases, consent to provide medical
assistance is not available, resp. There is no contract, so the liability will be tortious.

The liability of the doctor or medical facility will also be delictual in the cases in which
they were obliged to provide medical assistance. However, such was refused expressly or
through conclusory actions. In this hypothesis, the consent of the medical specialist to provide
medical assistance, respectively, there is no contract between the parties. When medical
specialists and medical facilities are obliged to provide medical assistance (e.g. in emergencies)
and do not provide such assistance, there will be a delay in the provision of medical assistance,
i.e. medical help will be untimely.

The liability of doctors or medical facilities will also be tortious in cases where the
relatives of a deceased patient claim compensation for damages suffered as a result of his death
insofar as there is no contractual legal relationship between them and the doctors or medical
facility.

However, a question arises as to whether the heirs inherit the right arising in favour of
the patient to seek compensation for the damages resulting from substandard medical care. It
should be assumed that the heirs inherit the right arising in favour of the patient to seek
compensation for property damage suffered. The right to compensation for non-property
damages is inherited only if the injured party has made such a claim during his lifetime. This
thesis is also confirmed in the practice of the Supreme Court.

Distinguishing contractual and tort liability according to the theory of interest
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One of the most common theories for distinguishing tort from contractual liability is
that of positive and negative interest. According to this theory, when the creditor's interest
"requires the preservation of the status quo", he seeks to protect his adverse interest. When he
seeks "a change in the surrounding reality", the creditor seeks to protect his positive interest.
The adverse interest is violated when there is an undesirable change in the creditor's legal
sphere. Its purpose is to restore the previous situation, which can be achieved by engaging in
tort liability. When the positive interest is violated, the creditor has yet to achieve the desired
change of the objective reality. In these cases, he seeks to compensate for her absence by
engaging in contractual liability. This thesis is advocated in some court decisions.

The proposed criteria cannot always be applied in cases where damages have occurred
during or in connection with the provision of substandard medical care. In the case of untimely
treatment of pneumonia, for example, theoretically, there can be a violation of both the positive
interest of the patient (receiving in time the relevant medical care for the patient's condition, as
a result of which the change sought by the patient, i.e. improvement of the state of health, will
be achieved), even to affect his adverse interest (to worsen his condition). In the event of
violations in the algorithms and rules for conducting or reading an imaging study, the patient's
positive interest is harmed since he does not receive a result of the X-ray image corresponding
to the objective reality, which fulfils its function. At the same time, his adverse interest is also
violated because this leads to incorrect diagnosis and substandard medical treatment. The
examples clearly show that positive and negative interest can hardly be used as criteria for
distinguishing the two types of civil liability. Providing substandard medical care to a given
patient can justify affecting both interests simultaneously, which leads to the impossibility of
distinguishing in which cases arise and in which - contractual liability.

Differentiation of contractual and tort liability according to the content of the subject
of the contract

In cases where substandard medical care was provided, and harm to the patient resulted
from it, the subject of the contract can serve to distinguish between the two types of civil
liability as a consequence of this offence. It is necessary to assess whether there is a match
between the subject of the contract and what was pretended or not. Where there is no match,
liability will be contractual. For example, when performing a breast augmentation operation,
failure to achieve the appearance agreed between the parties (shape, volume) is grounds for
contractual liability. When placing implants in the oral cavity, the lousy appearance or the
failure to fulfil their purpose (to replace lost teeth, to facilitate chewing abilities, to correct

imperfections) will also be grounds for contractual liability. However, when, during the
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execution of the contract, there is a correspondence between what was agreed and what was
pretended (the result was achieved), but illegal actions or omissions were committed, which
led to affecting the patient's physical integrity, the liability is tortious. If, for example, during
the placement of breast implants, the agreed appearance, such as shape and volume, was
achieved, but during the operation, the organism was allowed to become infected with an intra-
hospital infection, the tort liability of the medical specialist or the medical facility will arise.
If, when placing implants in the oral cavity, the desired aesthetic appearance is achieved and
their purpose is fulfilled, but during the treatment, a facial nerve is affected, or a tooth is
extracted incorrectly, the liability will be tortious.

Therefore, tortious liability will arise when damages occur that are not lawfully related
to the contractual performance and are the result of the actor's wrongful conduct.

Differentiation of contractual and tort liability according to the content of the informed
consent

The content of the informed consent preceding the performance of a given activity can
also be a criterion for distinguishing the two types of liability. Informed consent determines
part of the contract's content because the patient defines the limits of interference with his
bodily integrity through it. Tort liability will arise if these limits are not respected and the
patient suffers damages from this illegal interference in his legal sphere (except in cases
provided by law). Tort liability will also arise in cases where the expressed consent was not
informed because the patient received false information due to the provision of substandard
medical care. In this case, he has consented to medical activities inappropriate for his condition.

Informed consent simultaneously plays a distinguishing criterion for one of the
responsibilities and an independent basis for civil liability. In this regard, a distinction should
be made between providing medical care in the absence of informed consent (which has already
been discussed) and providing it with expressed consent, which, however, suffers from some
defect that does not lead to its invalidity (when the patient is not informed of specific facts and
circumstances relevant to informed choice). In some countries (e.g. USA), in order for tort
liability to arise, a patient who claims that his right to informed choice has been violated must
establish the presence of the following prerequisites: 1). that the doctor violated his duty to
provide information about the existence of a specific risk; 2). that this risk has arisen (realised);
3). that if the patient had known about this risk, he would have taken a different behaviour and
would not have made this choice and 4). that some of the exceptions to the notification
requirement were not present. In other countries (e.g. Austria, the Netherlands, and Hungary),

the principle of risk sharing is applied to the adverse effects of the treatment. In short, according
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to this concept, the provision of medical care is associated with objective risks of certain
complications. Such risks may occur because they are inherent in the respective diagnostic or
treatment method or due to wrongful actions or omissions by medical professionals. In the
latter case, legal liability will arise for medical professionals as a legal consequence of their
wrongful conduct, leading to harm to the patient.

When complications occur due to some natural process or another event not due to
human behaviour, it should be determined who bears the risk of their occurrence.
Complications can be expressed in bleeding or infections after surgery, severe pain after
manipulation, a severe allergic reaction after taking medication, rupture of an organ, delayed
wound healing, etc. In these cases, informed consent is key in applying the risk principle.

When the patient has agreed to a specific treatment, manipulation, procedure, or
operation after having received the necessary information, the risk of the occurrence of specific
complications inherent in the diagnostic and therapeutic activities undertaken passes to him.
This is because the patient has been made aware of the possibility of specific adverse effects
occurring and has consented to their occurrence based on the principle of "to whom it benefits
harm". On the contrary, when the patient was not informed of these circumstances, the risk did
not transfer to him, and responsibility for its occurrence will be borne by the medical
specialists. However, the harm did not occur due to another violation of the rules for providing
quality medical care. In this case, the medical specialist is responsible because he undertook a
medical intervention without fully informing the patient of the possible risks of the medical
assistance provided, and the patient decided without accepting it.

The preceding proposes the following criteria for distinguishing contractual and tort
liability concerning informed consent.

In the case of providing medical assistance in the absence of consent to carry out
diagnostic and therapeutic activities, liability will be tortious. In the case of expressed consent
for medical assistance, it is necessary to examine the scope and volume of the diagnostic and
treatment activities to which the patient has agreed, as well as the risks of the proposed medical
assistance, which have been explained to the patient. If damages occur due to the provision of
medical care beyond the scope or volume specified in the informed consent, liability will be
tortious. The responsibility will also be tortious in the event of complications arising from the
diagnostic and therapeutic activities carried out, which are not due to substandard medical care
in its other three forms (untimely, insufficient and unsafe) but about which the patient must be

informed.
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In summary, it should be stated that in case of provision of substandard medical care,
expressed in any of its four forms, or case of deviation from the agreements between the parties
to the contract for medical care, civil liability arises as a negative consequence for the party in
the legal relationship, which is affected the patient's subjective right to receive quality medical
care. Given the proposed criteria, this liability can be contractual and tortious - its type is
assessed in each case.

§5. Conclusion

In the conclusion, summaries of the research's conclusions and findings are made, as
are the propositions de lege ferenda, which are made in the relevant places in the dissertation
work.
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