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1. OB BEJIEXKU

Mapus I'eopruesa lllapkosa e 3aBbpuinia npaBo npe3 2007r. B FO® na CY . Mma HIKOJIKO
CIELMAIN3ALUY, CBbP3aHU C IPABHOTO PETyJUpPaHE Ha 3paBeOla3BaHETO, KATO Halp. B
HbpxaBen nenaprameHT /yHuBepcuteT Emopu CAI, B CtpacOypr ®panuus. AJBokar € oT
2009r no cera. Ot 2019r e nextop no 3apaBHO 3akoHoaarencTBo B YHCC. YuacTtBana € B

ceMuHapu c jekuus B [To3nan, ['eHT u ap.

IIpe3 2021r. e 3auncieHa KaTo JOKTOPAHT B cBOOOAHA ¢opma Ha oOydeHHe B KaTejapara 1o
yacTHonpaBHM Hayku B IO® na YHCC. Ilpe3 2023r. e oTuncneHa ¢ npaso Ha 3amuTa. Mapus
[IlapkoBa oTroBaps Ha MHUHUMAJIHUTE HAIIMOHAIHMW WM3UCKBAaHUA MO 4i. 20, ax. 2 u 3 oT
3PACPDB, koeTo € 0Tpa3eHO W B MPOTOKOJA OT ITBPBOTO 3ac€JaHWE HA HAYYHOTO KYpH.
ABTOpPBT, OCBEH JUCEPTALMOHHUS TPYA, IOMBIHUTEIIHO MPEACTaBsS YETUPH CTAaTHH, KOUTO
UMaT BpB3Ka C TeMaTa Ha TPyJa, KaTo JBE OT TAX ca OTIEYaTaHW B UYKICCTPAHHU HU3/IaHUS.
[IpencraBenusT aBropedepar € oOCTOEH M OTpa3siBa MPAaBHJIHO NPUHOCHUTE €IEMEHTH Ha

MU3CJICABAHETO.



2. AHAJIU3 U TIPUHOCH HA TUCEPTALIMOHHUA TPY

[IpencraBeHusAT aucepTaloHEH Tpyx € ¢ o0eM oT 257 crpanuuu. KbM Hero e mpuiiokeHa
Ooubnuorpadus U CUCHK Ha ChJAEOHUTE pEIIEeHUs, U3MOI3BaHU B JAMCEpPTAlMOHHUS Tpyl. B
U3CIEABAHETO ca IUTUPaHU 65 HayYHU M3TOYHMKA OT HAIM aBTOPU U 91 M3TOYHMKA OT 4yKIU
aBTOPH.

CpabpxKaHHUETO € pa3lpesieeHo B Tpu IaBu. [IbpBaTa riaBa uMma 3a IpeIMeT ChbIbpPKAHUETO
Ha TOHATUETO ,,KaYeCTBEHAaTa MEAMIMHCKA nomoun™“. Broparta riaBa chAbp:ka aHaJIW3 Ha
,»HEKa4eCTBEHAaTa MEJMIMHCKA IIOMOII, KaTo C€ M3ClIelBa B3aUMMOBpPB3KATa MEXIY
OBJDKAMATA TPUKa MPHU OKA3BaHE HA MEIMIMHCKA IIOMOII M OKA3BAHETO HAa HEKAYECTBEHA
MEIULMHCKA NMOMOII. Pasriexnar ce CXOJHM IIPaBHU SIBIEHUSA, KAaTO HAIp. HEKA4YE€CTBEHO
U3IIbJIHEHHUE Ha JIOTOBOP, JIEKapcKa Irpelika u Ap. B TperaTa rinaBa B JEeTalJIHOCT CEe M3CIEBa
IpaXkJaHCKaTa OTTOBOPHOCT, KOSITO BB3HMKBA IIPM OKa3aHaTa HEKAYeCTBEHA MEIUIMHCKA
nomoul. ABTOPBT aHAIM3UPa BUJIOBETE IPA’KIAaHCKA OTTOBOPHOCT U 0OOCHOBaBa KPUTEPUU 32
TAXHOTO pa3rpaHUYyaBaHe.

B 3akmioyeHneTo ce 06001aBaT M3BOAMTE OT HAYYHOTO M3CIE/BaHE M IMPEUIOKEHUsATa 3a
ONTUMU3HUPAHE HA 3aKOHOJATEJICTBOTO.

[[anocTHaTa CUCTEMAaTHKa Ha TPyJa € yAadHa, Thbil KATO B MOCIEAOBATEIHOCT C€ MOSCHABA U

aHAIM3HPA PEIMETa MY.

ABTOpBHT B YBoJa 000CHOBaBa MOJ3BAHUTE M3CIEIOBATEICKU MOJAXOIU, KOUTO CUMTaM, 4e
ChOTBETCTBAT Ha LI€JITA HA U3CJIeIBAaHETO. M3M0I3Bann ca MCTOPUYECKH, CPABHUTEITHO-TIPABEH,
CHUCTEMAaTUYEH MPABEH METOJ Ha H3CJIEABAaHE, MOCOYECHU Ca M LEIUTE Ha W3CIIECIABAHETO.
ABTOpBHT 000CHOBaHa aKTyaJIHOCTTA HAa TPYJla CH BAPHO U OOOCHOBAHO. 3a Ta3u IIeJl TS MpaBU
KpaThK IMpErJe] Ha TPYIOBETE y HAC, CBbP3aHU € TeMara Ha JUCEPTALMATA, 3a 1a CE MOCTUTHE
Mo-100pa SICHOTa 3a pa3InuusATa Ha HEWHUS TPYyHA OT MPEIXOJHUW HAYYHH H3CICABAHUS IO
TemaTa, KakKTO U 3a MPUHOCHUTE Ha JUCEPTALMATA.

CunraMm, ye Makap Ja ca HajJule aBTOPHU C TPYJOBE, CBbP3aHU C TEMaTa, a UMEHHO TE€3U Ha
npod. CrosH CraBpy u mpod. I[lons I'omeBa, B aucepTanmsita € HW3CIEABAHO IMOHITHETO
,,HEKaueCTBeHa MEIUIIMHCKA MOMOII U IpakJlaHCKaTa OTTOBOPHOCT IPH PEeAIU3UPaHETO M,
BCEOOXBATHO, B ABJIOOYMHA, CPABHUTEIHO-TIPABHO, M C BKIIFOUYECHA Ch/IeOHA MPAKTHKA HE CaAMO
Ha HallMOHAJIHUTE, a U Ha eBporeiickuTe chaunuma. Komentupar ce npunoxxenrero Ha EKITY,

aktoBe Ha EC u Ha C30.



B TI'nmaBa IlvpBa, Mapusa IllapkoBa mpocieasiBa HCTOPUYECKOTO Pa3BUTHE HA
IOpUJIMYECKaTa OTTOBOPHOCT Ha JIEKAPUTE U JIeueOHUTE 3aBeIeHHs y Hac U B cBeta. Cier ToBa
MOSICHSIBA MEXIYHApOIHOIIpaBHATa ypeada 3a KavyecTBO HAa MEIUIIMHCKATa MOMOII, 3a Ja
pasrbpHE B JETAMIHOCT MpaBHATa ypeada y Hac Ha MOHSATHETO 32 KaueCTBO Ha MeIULIMHCKATa
MOMOL, BKJIIOYBAiKM MOHITHETO IPABOOTHOIICHHWE MEXAYy HalleHT M JieKap/JIeueOHo
3aBelieHHe, CYOCKTHTE Ha TOBA MPABOOTHOIICHHE, BH3HUKBAHETO U Pa3BUTHETO My. B Ta3m
IJIaBa MOJIOKUTEIIHO CJIEBA J]a C€ OIIEHM MMEHHO Ta3H 4acT OT Hesl, Thil KaTO C pa3riieJaHuTe
BBIIPOCH C€ MOCTaBsl HayyHaTa OCHOBA Ha TeMaTa Ha qucepranusata. [IpuHocHU eneMeHTH ca
neUHUPAHETO Ha MOHITHUETO, U3BOJIA 32 €IHAKBOCT MEX]y MOHATHUATA ,,MEIULIMHCKA ycimyra®
U ,,MCIUIIMHCKA TIOMOI‘, KaKTO M TOSCHEHaTa crenu@uka Ha JOTOBOpa 3a OKa3BaHE Ha
MEJUIIMHCKA TTOMOII] MEX]ly MareHT u Jiekap. [IpaBusieH e u3Boga OTHOCHO ,,0rpaHUYEHATa
cB00O/Ma™ HA BOJEH3SBICHUETO Ha JIeKaps, MOpaaud HOpMaTHBHAaTa 3a0paHa 3a OTKa3 B
ompeseNieHu OT 3aKOoHa xumnote3u. [lonoxuTenHo cieiBa Ja ce OIEeHH O0OOIIEHHETO 3a
BB3ME3/IHOCT Ha JIOrOBOpa Korato 3aruiamanero € onocpeneno or H30K. ABropbsT ymeno e
OTIPECIMIT KaTO U3TOYHHUIM HA MPABOOTHOIICHUETO PA3TUYHUTE (POPMH, C KOUTO MAIIUCHTHT
BIIM3a B MPABOOTHOILIEHUE 32 OKa3BaHE HAa MEIUIIMHCKA MOMOII, ¢ Oriiea (OpMHUTE, B KOUTO

JIMTICBA HCTOBa CBO60,I[Ha BOJIA /Hanp. NPpUHYAUTCIIHO neuenue/.

Bropara rnaBa uma 3a mpeaMeT H3ClEBaHE IOHSATHETO 332 HEKAYeCTBEHAa MEJIUIIMHCKA
moMoI1. ABTOPBT U3Tpakaa 0OO0OIIEHO MOHATHE, H3X0XKIANKHN OT 3aKOHOIaTeIHATa ypeaoda u
MIPaBUJIHO T0 JIeUHUpPa ¢ BCUYKU CHABPIKAIIHN C€ eJIeMeHTH. BriocnencTBue Ts cCucTeMaTuyHO
M3ClIe/IBa HAIMYMETO HAa HEKaYeCTBEHA MEIUIIMHCKA ITOMOII] TP HApYIIIEHUE Ha BCEKH OT/IETICH
eneMeHT. JloOpe € HampaBeHO pasrpaHUYEHUETO MEXIY JEIHUETO U  aOCOJIOTHUTE
IOPUANYECKH ChOUTHS, KOUTO MOTaT Jia JOBEAaT 10 HeKaueCTBEHA MEIUIIMHCKA MTOMOIII.

CrnonyuiuB € aHainu3a Ha Taka Hap. ,,JbJDKAMA Tprka HA MEAUIUHCKUS CHEIUATUCT, KaTo
eJeMeHT OT ()aKTHUECKHs ChCTaB Ha HEKaYeCTBEHATa MEIMITMHCKA ITOMOIT. ABTOpKaTa HaBJIn3a
B JIETAMJIHOCT, KOATO 3acily’kaBa HachpueHHUE, 3a Ja OOOCHOBE KOra U B KaKBa MpakTUYecKa
CUTYyaIMs II€ € HaJUIE JIUIICa Ha eJIEMEHTa ,,Ib/bKUMa Tprka®. Taka TS cTura A0 U3BOJa, 4e
MOBEICHUETO HA U3MBIHUTENS Ha MEIUIIMHCKA TTOMOII] TPSIOBA /1a C€ CPaBHH C HAKAKHB MOJIEIN
Ha TIOBEJIEHHWE, KOWTO € OTHOCMM KBbM JAbJDKMMAaTa Tpuka. ABTOpKaTa MpaBu A00Bp
CpPaBHUTEJICH aHAIU3 HAa KPUTEPHUHUTE 3a ABJDKMMA TPUIKA, TOJI3BAHU B Pa3IMYHU IbPIKABU
/Benukoopuranmsi, CAIll, I'epmanus/ m ctura A0 HW3BOJA, Y€ HAW-ONM3BK JI0 HAIIETO
3aKOHOJIATEJICTBO € HEeMCKHUAT Mojen. CbriacHu cme ¢ u3Bojaa Ha Mapus llapkosa, ye B

IIpaKTUKaTa UMEHHO €JIEMEHTA ,,[IPaBUJIHO MPUIIOKEHA AbJDKMMA IpUKa‘® € Hall-TpyIHUAT 32



ONPEACIISIHETO MYy OT ChJla IIPU CHOP 3a HEKAYECTBEHA MEIMIIMHCKA oMol Pa3chkiaBaiiku
[0 TO3H BBIIPOC, TS JOCTUTA JI0 M3BOAA Na ce AcPUHHpaA MOHATHE 32 ,,JOOPUS METUITUHCKU
crienranucT. EneMeHTUTE Ha MOHSATUETO ONPEAENSAT BB3MOKHOCTUTE HA EKCIEPTH, ChI,
aJIBOKATCKa 3allliuTa, KAKTO U Ha CAMUTE MEIUIIMHCKH CIIECIIUAIMCTH, J1a ONPEIENIAT HACOKUTE,
KBbM KOHUTO CJIe/iBa J1a ce (OKyCHpa BHUMAHHUETO U Jia C€ JOCTUTHE JI0 IIPaBHA CIIPABETMBOCT
[IPY MIPABUITHO OLICHSIBAHE HA MPABUIHHUTE (DAKTH, KOUTO Ca B MPUYMHHA BPH3Ka C yBpeaara Ha
nanueHTa. Moxe Ja ce IUCKyTHMpa YIadyHOCTTa Ha HAaMMEHOBAaHHUETO Ha TOBA IOHATHE, HO
€JIEMEHTHUTE Ha ChABPKAHUETO MY, CUMTaM 3a MPUHOC.

Pa3cwxkneHnsITa OTHOCHO TIOHATHETO ,JIeKapcKa rpemka’, nepuHupaHeTo Ha TakaBa H
3aMECTBaHETO HA TEPMHUHA C MO-TIPABUIIEH, C OIJIE] MHOTOACIIEKTHOCTTA, UMAT JIOTUYHO MSCTO
B AucepTauusTa. TemMara 3a HeTOYHOCTTA Ha TOHATHUETO € MOAAbPKaHa U OT IPYT'H CbBPEMEHHHU
OBJATapCcKd  IOPHUCTH, HO TYK COYMM YJIAa4HOCTTa B CHUCTEMaTHKaTa Ha TpyAa na Obiae
aHaJM3MpaHa U OOBBP3aHA C MPEJAMETa Ha M3CIICIBAHETO. B ISUIOCTHOCT M3CIICIBAHETO BHB
Bropa rnaBa € M3BBPIIEHO C pyTHHA W JOru4Yecku ymeHus. Chbabpxa TOJE3HH H3BOIU 32
JIOKTpUHATA U 32 MPAKTUKATA.

B Tperara rnaBa aBTOPBT ce ChCPEAOTOUABA BHPXY MpobIeMa 3a rpaxk/1aHCKaTa OTTOBOPHOCT
IIpY IIPENOCTABSIHE HAa HEKAYECTBEHA MEIMIIMHCKA IIOMOII U € CUCTEMaTUYEH 3aBbPIIECK Ha
MpeaIMeTa Ha HAy4YHUS TPYI. Y Ia4HO aBTOPBT 3all0YBa aHAJIU3a CU C OCHOBHHUTE

BBIIPOCH Ha TpakJIaHCKaTa OTTOBOPHOCT, 3 Jia IPEMHUHE KbM CIIelhaliHaTa mpoOIemMaTHKa, a
MMEHHO TpaKAaHCKaTa OTTOBOPHOCT TMpH CHEHU(UYHHS BHJI TPABOOTHOIICHHE MEXIY
MALUEHT U MEJULUHUHCKUA CIEUUAIUCT U HEKAYECTBEHUS pe3yJITaT OT OKa3aHaTa MEJAULMHCKA
nomori. J[oOpo € pa3rpaHUYEHHETO MEXIy JOTOBOpHATa M JEIUKTHA OTTOBOPHOCT MpH
MEIUIIMHCKOTO OOCIy)XBaHe, a HW3BOJAMTE 3a pa3auyusaTa NPU HU3BBPIIBAHE Ha Ta3u
cnenuduuHa neifHocT ca mpaBwiHU. C NPUHOCHO 3HAYEHHE Ca aHATU3UTE Ha peauna
crenu(pUYHA XUIIOTe3W B JACWHOCTTa MO OKa3BaHE Ha MEIWIIMHCKA IMOMOII, KaTo Harp.
KOHCYJITaTHBHA MEIWIIMHCKA TOMOII OT BBHIIEH 3a JICUEOHOTO 3aBEJCHUE CICIUAIUCT
/penyOMMKaHCKU KOHCYJITAHT WIIM OT JPYro jedeOHo 3aBeacHue/. ABTOPBT pas3riekiaa Apyra
0COOCHOCT Ha MEJUITMHCKATA MIOMOIIl, 8 UMEHHO HEHaTa KOMIUIEKCHOCT, C OTJIe/] Pa3TUYHUTE
M0 BHJI JAUArHOCTUYHO-JIIEYEOHU MEWHOCTH, W3BBPIIBAHHU TPH JICUEHUETO Ha €JUH U ChIIl
nanueHT. [IpuHOCHTE ca MMEHHO B pAa3MVIeKJaHE Ha YCIOKHEHUATA NPU ONpPEACISIHE Ha
KOHKPETHHSI MEAUIMHCKU CHENUAMCT, KOWTO Cle/Ba J1a TTOHECE OTTOBOPHOCTTA, KAKTO U
KOHKPETHHS BUJ] ICMHOCT, OT KOSITO € HAacThIWiIa Bpenara. [IpaBuiHO T coum, ye chaeOHaTa

IMpaKTUuKa npuemMa, 4€¢ HC3aBUCHUMO OT HCKOHKPCTU3HWPAHCTO HA MCIHUIWHCKHUA CHCUUAIIMCT,



KONTO €BEHTYaJIHO € JONPHHECHII 3a IPUUMHIBAHE HA yBpeJaTa, JIeueOHOTO 3aBeleHuEe HOCH
JIEIIMKTHA OTTOBOPHOCT.
C mpHHOCEH XapakTep € aHajlu3a 3a MPOTHBOPEYHTA B ChAcOHATA MPAKTUKA 10 OTHOIICHHE
HQJIMYMETO HA COJIMJAPHOCT MEXAY JICUeOHOTO 3aBEACHUE U MEIULUHCKUS CHELUATUCT IpU
JICJINKTHA OTTOBOPHOCT. M3BOAMTE, Ue NCKOBE MOTaT J1a ce MPEASBAT €AHOBPEMEHHO KaKTO KbM
71e4eOHOTO 3aBEJCHME, Taka M KbM MEAMIUHCKUAT CHELUAIUCT ca J00pe OOOCHOBAHU U
IIPaBUJIHU.
MHoro 1o0pe ca aHaau3upaHu PA3INYUATa MEXy TOrOBOPHATA U JIEJIMKTHA OTTOBOPHOCT, C
orJies] crieqU(pHUKUTE HAa MEUIIMHCKATa TOMOLL. ABTOPBT € U30pall HoX0/1a IbPBO Ja MOSICHU
KOHKPETHOTO pa3iIMyue B OOILUTE Clyyad Ha IPakJaHCKOTO IPaBO U ClIEJ TOBA Ja [IOCOYU
XapaKTepHOTO NPU OKa3BaHE HAa MEAMIMHCKaTa momoml. Ts coum M peJeBaHTHA ChIeOHA
IIPAaKTUKA U OHArJIeJsiBa CbOTBETHATA XUIIOTE3a.
[TonoxutenHo cieaBa Jja ce OLEHH aHajaM3a Ha BBIPOCA 3a MpaBUIIHATA KBAJU(UKALMI Ha
NpeNsBeHUs] HCK. ABTOPBHT IMOSCHSBA KaKTO MAaTepUAIHONPaBHUTE AacleKTH, Taka u
npouecyansonpasuure. IlonoxuTenHa oneHka cieasa aa ce Jaie Ha U3CICIBAHUTE OT aBTOPa
YCIIO)KHEHUSI 0 OTHOIIEHWE Ha BB3HUKBAHETO Ha JCIMKTHA OTTOBOPHOCT IPHU CKIIFOYEH
JIOTOBOP, KaKTO U AaJH € Bb3MOKHO €IHOBPEMEHHO J1a Ca HAIMYHU (PaKTUYECKUTE ChCTaBU Ha
JIOTOBOpHAaTa M JI€JIMKTHaTa OTroBOpHOCT. CuuTaM HM3BOAMTE Ha aBTOpa 3a NPABWIHU U
YMECTHH.
C BcHYKM H3SICHEHH POOIeMHU, KOUTO aBTOPBT MOCTABSI KaTO NMPEeIMET Ha U3CIIEIBAHETO B Ta3U
4acT, pasrpaHU4YCHMETO Ha JBaTa BHJA TPaXXJAHCKA OTIOBOPHOCT IIPU OKa3BaHE Ha
MEIUIIMHCKA TOMOII TPUI00KBa MIBJIHOTA, KAKTO B TEOPETUYEH, TaKa U B MPAKTUYECKH IJIaH.
TpsabBa na ce oneHu U Bpb3KaTa, KOSITO aBTOPHT IPAaBHU ¢ aOCONIOTHUTE IIpaBa Ha MAIMEHTA,
KaTo IIPaBOTO HA 3/IpaBe U KUBOT, KOTaTO U3CJIEBA PA3IIMYMATA MEXKIY JOTOBOPHA U JEIUKTHA
OTTrOBOPHOCT.

B ananuza cu Mapus [lapkoBa nosicHsIBa U3CienBaHus 110 BBIIPOCA HA APYTH aBTOPHU
OT JOKTpUMHATa HU M H3Jlara TE€XHM CTaHOBMIIA M aprymeHTH. C IPHUHOCEH XapakTep ca
NPEUIOKEHUTEe OOEKTUBHU KPUTEPUH, Ype3 KOMTO MOTraT Jia ce ONpeneisaT (aKTHUYECKUTE
CbCTaBU Ha JOTOBOPHATAa WM HA JEIMKTHATa OTTOBOPHOCT IPHU OKA3BaHE HA MEIMIIMHCKATa
moMoml - Hamp. cHoped Iopuamdeckus (akT /nomrca Ha cbriacue/, HaTMYUETO Ha
MO3UTUBEH/HETaTUBEH MpaBeH MHTEPEC, ChAbPKAHHETO Ha MpeAMeTa Ha JO0roBopa M Jp.
[IpucveaunsBamMe ce KbM M3BOJMTE HAa aBTOpa II0 OTHOLIEHWE HAa HWHTEpeca, 4e B
MEIULMHCKOTO OOCITy’KBaHE € BBb3MOXKHO Jla C€ 3aCerHar W JiBaTa BUJIa MHTEPECH, KOETO €

InpeuKka Jga CC OIMpCaAcin BUAa Ha OTTOBOPHOCTTA. CHGLII/IaJIHO BHUMAaHUC aBTOPBHT OTACIIA HA



MOPOIUTE B JaBaHETO Ha MH(POPMHUPAHO ChITIaCHE 3a JICUCHUE U BIUSHUETO UM BHPXY BHJIa Ha
rpaxKJIaHcKaTa OTroBOpPHOCT. To3u crnenuduyueH mpaBeH HHCTUTYT CaMO B MEIUITMHCKOTO
IIPaBo € OT CHLIECTBEHO 3HAUEHHUE NP I'PaXJAaHCKaTa OTTOBOPHOCT, IOPAJN ChUETABAHETO HA
peauna ¢akTopu IpU yBpeAara Ha ManueHTa/ MbJIHOTa Ha uHbopMalusiTa, NpeaocTaBeHa Ha
MaIyeHTa, eTar OT JICYCHHETO, B KOMTO € MOJIy4eHO ChIytacke u ap/.

[To Ta3um mpuymMHa, OCOOCHOCTHTE HA HENMPABWIHOTO AAJCHO ,,AH()OpPMHUPAHO ChIiacue’ ca
B)KHU 32 JOKTPUHATA M 32 MPAKTUKATA, Thi1 KATO TO € CIeU(UUYCH eIEMEHT OT (DaKTHUUECKUS
CbCTaB NPU THPCEHE HA TPaKJAHCKAa OTTOBOPHOCT 33 HEKAUYe€CTBEHA MEIUIIMHCKA IMMOMOILILI.
3aroBa TpAOBa Aa ce gajie MOJOXKHUTENHA OLICHKA Ha JETAlHUS aHAJIW3 HAa JOKTpUHATA U
npakTukata B npyru appxkasu /CAILLl, ABcrpus, XoyiaHaus/, KaTo OT TO3W aHaiuu3 Mapus
[[TapkoBa u3BEX/1a 3aKITIOUYEHUS 32 OTHOCUMH KPUTEPUH Y HAC TIO OTHOIIICHUE Bb3HUKBAHE Ha

IpaXaaHCKa OTTOBOPHOCT IMOpaar HCIIPABOMCPHO JaJICHO I/IH(1)OpMI/IpaHO CbIJIaCHucC.

B 3akmroueHwero Ha Tpyda aBTOPHT 0000IIaBa CBOWTE H3BOAM M IPEJIOKECHUS 32
ONTUMH3UPAHE HA 3aKOHOAATEIICTBOTO.

B nsanoro nucepraliMOHHO H3cie/lBaHE ca MOJI3BaHM rojisiM o0eM IpuMepu OT chieOHaTa
IIPaKTUKa y HaC, OT CHAWINILA B IPYTH AbPKaBU U OT chauiaumara Ha EC.

B 1smoTo m3cnensane ca HanpaseHu pequna npemioxenus de lege ferenda. Ortkposiam mo-
CbIICCTBCHUTEC, HY>KAaTa OT KOUTO CC€ KOMCHTHpPA B AOKTpHHATA W B IpPAaKTHKAaTa OT MHOI'O
BpEME, U ca B IpsKa Bpb3Ka C TEMaTa Ha AuceprauusaTa. Taka, MOJIOKUTEIHO OLIECHSIBAM
NPE/UIOKEHUETO 3a U3MeHeHHe Ha wi.87 oT 3akoHa 3a 3/apaBeTo 3a OBP30 CbHAEOHO
IMPOU3BOJACTBO, KOrato IMalnUMCHTHT BPECMEHHO C€ HaMHupa B IICUXHWUYHO MU (1)I/I3I/I‘I€CKO
ChCTOSIHUE, KOETO HE MY I03BOJIsIBA J1a U3pa3siBa HHGOPMHUPAHO ChIVIACKE, U3BbH ypEIEHUTE
cllydad B 3aKOHa 3a 3[paBeTO. YJayHO € NMPEJIOKEHUETO 3a U3MEHEHHE Ha Wi 6, ain. 1 or
3akoHa 3a leueOHNTE 3aBeJICHHS 32 CBOEBPEMEHHO akTyanu3upaHe Ha Hapenoure 3a npuemane
Ha MCOIUIHUHCKUTEC CTaAHAAPTH C HOBU METOJU HA JICUCHUC, HAPCYCHU OT aBTOpa ,,MCIAUIIMHA,
OCHOBaHa Ha JiokazarencTtBa®. C oriej JombiBamniata pojis Ha IpaBuiiaTa 3a Jo0pa MpakTUKa
KbM IpaBUjaTa B MEIUIMHCKUTE CTAaHAAPTH, KaTO OPUEHTUP 3a KaueCTBEHA MEIUIIMHCKA
IIOMOL, UMa PE30H B NPEAJIOKEHUETO 3a U3MEHEHHE Ha wWiI. 5, al. 2, T. 2 Ha 3aKoHa 3a
CHCIIOBHUTE OpraHU3aI[MH Ha JIEKAPUTE U JIEKAPUTE N0 ACHTAIHA MEJUIITHA OTHOCHO TaKa Hap.
OT aBTOpa ,,ClICHHATHU npaBI/ma“, CBbp3aHH C aKTyaJlHH YTBBPACHU METOJAH Ha JICUCHHUC.
[Ipemnoxenusita 3a ontumusnpane Ha 4. 90, an. 3 ot 3akoHa 3a 3[paBETO OTHOCHO XUITOTE3NUTE
3a OTKa3 OT IpeJUIoKEHaTa MEIULMHCKA MOMOILl MM NPEYyCTaHOBSIBAHETO HA TaKaBa, ChILO

HaMHpaM 34 yAa4HH.



O060011eH0, cuuTaM, 4e TPYAbT MMa BUCOKA HAyYHO-IIPUJIOKHA CTOWHOCT. ABTOPBT OOpaBH ¢
rpa’kJaHCKOIIPaBHATa MaTEpUsl U CbC CIELIMAIHATA [IPABHA PEryjalus Ha 34paBeola3BaHETO
CBOOOJHO, KaTO AEMOHCTpUpA HAayyHU M IPAKTUYECKH [T03HaHMA. Briedatnssa nscienBanara
cbJeOHa IpaKTHKa, ONUCAaHAa B IPUJIOKEHHUS KbM AucepTauusaTa. ABTOPBT € LENAd U

CbOTBCTHO € IOCTUIHAJI INPUHOCHO U 34 IIPpaKTUKaTa 3HAYCHUC Ha U3CIICABAHCTO.

3. KPUTUYHU BEJIEXKU

[TonsTHETO ,,I00pUS METUIIMHCKH CIIEUATUCT O MOTJIO Jia C€ 3aMEHH C M0-y1a4yHO MOHSATHE,
HE33aBHCHMO, Y€ B KOHTCKCTA HA IPa)KTaHCKaTa OTTOBOPHOCT € SICHO 3HAYCHUETO MY.

B Tpyna uma mnpaBHa HETOYHOCT, KOSITO CJIEJBA Jia CE OTCTPaHU. s € B MPEUIOKEHUETO Ha
aBTOpa 3a HOB WI. 43a OT 3aKOHA 3a ChCIOBHUTE OPTaHU3AIMH HA JICKAPUTE U JICKAPUTE 110
JICHTaJTHA MEIUIIMHA /1A ,,Ce HaJlara 1Jio0a Ha ChOTBETHATA ChCIIOBHA opraHu3arus ™. /cTp.191/.
I'mobara kaTo Haka3zaHWE, PETJAMEHTHPAHO B aJIMHUHUCTPATUBHOTO 3aKOHOJATEJICTBO, CE

Hajaara camMo Ha (1)I/ISI/I‘I€CKI/I JiMnaa, a CbCJIOBHATA OpraHru3anusa € OpUuIUndCCKO JIUIC.

Cuutam, 4e cre/iBa Mmo-00XBaTHO Ja C€ aHAIM3HUPa TOHIATHETO ,,00€KTUBHA JIOCTBITHOCT , KATO
€JIeMEHT OT NeUHUIUATA 32 ,,KaYeCTBEHAa MEIUIIMHCKA ToMoIll“. B Ta3u Bpb3ka MOXKe Ja ce
KOMEHTHpa TEpUTOpUATHATA HEIOCTHITHOCT B Pa3IMYHU HEWHU U3MEPEHUs- TUTICa Ha JIeueOHO
3aBeJieHHe C HY)KHOTO HUBO Ha KOMIETEHTHOCT, ITbJIHA JIUIICA Ha JiedeOHO 3aBeieHHe B 00CeT,
MOJIXOJIAM] 32 CBOEBPEMEHHO M PaBHO IO KA4eCTBO JICUCHUE /HANp. HAJTOKEHA CAHKIUS OT
3/[paBHATa Kaca 3a MpeKpaTsBaHe JOTOBOP C oOmonpakTuKyBan jekap/. Kak ce oOBbp3Bar
TE3W XHUIOTEe3W C JOCThIIa OO0 HM3UCKyemara araparypa, HU3HCKyeMa KOMIIETEHTHOCT Ha
MEIUIIMHCKHUS CIEIUATNCT, KOpenupaT Ju HEMpeMEeHHO C ,,BpeMeBara™ 3abaBa. bu Ouio
MOJIE3HO Ja ce pas3riiefa W MpodiieMa 3a poJiATa Ha TOCPEIHUIIUTE NMPH TPAHCTPAHUIHO
JIeYeHUe, ThM KaTro MpH JIMIICA Ha JOTOBOP C SICHU KJay3W, € HaJule TPYAHOCT INpH
KOHKpETH3UpaHe 4YHe ACWCTBHE € MPUUMHWIO 3a0aBa WIM JOpPH HEoKa3zaHa MEIUIIMHCKA
MIOMOIII, TIPY HACTHIMII JENUKT /HAMp. TPAaHCIIOPTUPAHE Ha MalMeHTa 0e3 Hy)KHaTa amapaTrypa

WM Oe3 CIeHAaINCT OT JIEYeOHOTO 3aBEICHUE B TPAHCIIOPTHOTO CPEICTBO/.

benexkure He oMaaoBakaBaT CTOMHOCTTA Ha Tpyaa. Te umart 3a eI, ako aBTOPHT pCIIN, da

AOI'BJIHU TpyAa 3a IIOCTUIaHE HA MTO-Tr0JIsiMa II'bJIHOTA.



HpenoquBaM ABTOPBT Aa U3aadec AucepranusaTa CM B KHUI'a, KOATO Ou Ouia IMPAKTUYCCKH U

JOKTPUHEPHO TOJIE3HA.

3AKJIIOYEHHUE:

C ornen M370KEHOTO MO-TOPE W 3aKOHOBUTE H3UCKBAHUS, JaBaM CBOSITA MOJIOKHUTEHA
OlleHKa | TpernopbhbuyBaM Ha HAYYHOTO KYPH Ja riacyBa MOJOXKHUTEIHO 3a MPHUCHXKIaHEe Ha
HayyHaTa cTemeH ,Joktop” Ha Mapus Ieopruea IllapkoBa 3a mnpumoOuBaHe Ha
oOpa3oBarenHaTa ¥ Hay4YHA CTEIEH “IOKTOp” 1o mpodecnonanHo Hampasienue 3.6. Ipaso,
JIOKTOpCKa mporpama ,,[ pakIaHCKO M ceMeilHO MpaBo” B YHUBEPCUTETA 32 HAIMOHAIHO U

CBCTOBHO CTOIIAHCTBO

9.05.2024r. npod. n-p Hapuna 3unoBueBa
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1. GENERAL NOTES

Maria Georgieva Sharkova graduated in law in 2007 in the FL of SU. There are several
specializations related to the legal regulation of health care, such as in State Department / Emory
University, USA, in Strasbourg France. She has been a lawyer since 2009 until now. Since
2019, she has been a lecturer on health legislation at UNSS. She participated in seminars with

a lecture in Poznan, Ghent, etc.

In 2021 is enrolled as a doctoral student in a free form of study in the Department of Private
Law Sciences at the Faculty of Law of the UNSS. In 2023 is charged with the right of defence.
Maria Sharkova meets the minimum national requirements under Art. 2b, para. 2 and 3 of
ZRASRB, which is also included in the protocol of the first meeting of the scientific jury. The
author, in addition to the dissertation, additionally presents four articles related to the topic of
the work, two of which were printed in foreign publications. The submitted abstract is

comprehensive and correctly reflects the contributing elements of the study.
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2. ANALYSIS AND CONTRIBUTIONS OF THE DISSERTATION

The presented dissertation has a volume of 257 pages. A bibliography and list of court
decisions used in the dissertation is attached to it. The research cited 65 scientific sources by
our authors and 91 sources by foreign authors.

The content is divided into three chapters. The first chapter deals with the content of the
concept of "quality medical care". The second chapter contains an analysis of 'substandard
medical care', examining the relationship between due care in the provision of medical care and
the provision of substandard medical care. Similar legal phenomena are considered, such as
poor performance of a contract, medical error, etc. The third chapter examines in detail the civil
liability that arises in the case of poor quality medical care. The author analyzes the types of
civil liability and substantiates criteria for their distinction.

In the conclusion, the conclusions of the scientific research and the proposals for
optimizing the legislation are summarized.

The overall systematics of the work is appropriate, as its subject is explained and

analyzed in sequence.

The author in the Introduction justifies the research approaches used, which I consider
correspond to the purpose of the study. A historical, comparative-legal, systematic legal method
of research was used, the objectives of the research were also indicated. The author justified the
relevance of his work faithfully and well-founded. For this purpose, she makes a brief review
of works in our country related to the topic of the dissertation, in order to achieve a better clarity
about the differences of her work from previous scientific studies on the topic, as well as about
the contributions of the dissertation.

| consider that although there are authors with works related to the topic, namely those
of Prof. Stoyan Stavru and Prof. Polya Goleva, in the dissertation the concept of "substandard
medical care” and the civil responsibility in its implementation are investigated,
comprehensively, in depth, comparative-legal, and with included case law not only of the
national, but also of the European courts. The application of the ECHR, EU and WHO acts are
commented.

In Chapter One, Maria Sharkova traces the historical development of the legal
responsibility of doctors and medical entities in our country and in the world. Then it clarifies
the international legal framework for the quality of medical care in order to expand in detail the

legal framework in our country on the concept of quality of medical care, including the concept
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of a legal relationship between a patient and a doctor/medical entity, the subjects of this legal
relationship, its origin and development. In this chapter, it is precisely this part of it that should
be positively evaluated, since the scientific basis of the topic of the dissertation is laid with the
examined questions. Contributing elements are the definition of the concept, the conclusion of
equality between the concepts of "medical service” and "medical assistance”, as well as the
clarified specifics of the contract for the provision of medical assistance between a patient and
a doctor. The conclusion regarding the "restricted freedom" of the doctor's will is correct, due
to the statutory prohibition on refusal in cases defined by law. The summary of the contract's
remuneration should be positively evaluated when the payment is mediated by the NHIF. The
author has skillfully defined as the sources of the legal relationship the various forms with
which the patient enters into a legal relationship for the provision of medical assistance, in view

of the forms in which his free will is lacking /eg. forced treatment/.

The second chapter examines the concept of substandard medical care. The author
builds a generalized concept based on the legislative framework and correctly defines it with
all the contained elements. Subsequently, it systematically investigates the presence of
substandard medical care in violation of each individual element. The distinction between the
act and the absolute legal events that can lead to substandard medical care is well made.

The analysis of the so-called "due care of the medical specialist™ as an element of the
factual composition of poor quality medical care is successful. The author goes into
commendable detail to justify when and in what practical situation the element of "due care"
would be lacking. It thus concludes that the conduct of the medical care provider must be
compared to some pattern of conduct that is relevant to due care. The author makes a good
comparative analysis of the criteria for due care used in different countries /Great Britain, USA,
Germany/ and comes to the conclusion that the closest to our legislation is the German model.
We agree with Maria Sharkova's conclusion that, in practice, it is precisely the element
"correctly applied due care” that is the most difficult for the court to determine in a dispute over
poor quality medical care. Reflecting on this issue, she came to the conclusion to define a
concept of the "good medical professional”. The elements of the concept determine the
possibilities of experts, court, attorney-at-law defense, as well as medical specialists
themselves, to determine the directions to which attention should be focused and to reach legal
justice in the correct assessment of the correct facts that are in a causal relationship to the
detriment of the patient. The appropriateness of the name of this term can be debated, but the

elements of its content, | consider a contribution.
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The reasoning about the concept of "medical error", its definition and the replacement
of the term with a more correct one, in view of the multifaceted nature, have a logical place in
the dissertation. The topic of the inaccuracy of the concept is also supported by other bulgarian
lawyers, but here we point out the appropriateness in the systematics of the work to be analyzed
and tied to the subject of the study. Overall, the study in Second chapter is done with routine
and logical skills. It contains useful conclusions for doctrine and for practice.

In the Third Chapter, the author focuses on the problem of civil liability in the provision
of substandard medical care and is a systematic conclusion of the subject of the scientific
work. The author aptly begins his analysis with the basics issues of civil liability in order to
move on to the special issue, namely civil liability in the specific type of legal relationship
between a patient and a medical specialist and substandard rezult of the medical assistance
provided. The distinction between contractual and tort liability in medical care is good, and the
conclusions about the differences in performing this specific activity are correct. Of
contributing importance are the analyzes of a number of specific hypotheses in the activity of
providing medical assistance, such as e.g. consultative medical assistance from a specialist
external to the medical facility /republican consultant or from another medical facility/. The
author examines another feature of medical care, namely its complexity, in view of the different
types of diagnostic and therapeutic activities performed in the treatment of the same patient.
The contributions are precisely in considering the complications in determining the specific
medical specialist who should bear the responsibility, as well as the specific type of activity
from which the harm occurred. She correctly points out that the judicial practice accepts that
regardless of the failure to specify the medical specialist who may have contributed to causing
the damage, the medical facility bears tort liability.

The analysis of the contradictions in judicial practice regarding the presence of
solidarity between the medical entity and the medical specialist in tort liability is of a
contributing nature. The conclusions that claims can be filed simultaneously against both the
medical facility and the medical specialist are well-founded and correct.

The differences between contractual and tort liability are very well analyzed,
considering the specifics of medical care. The author has chosen the approach of first clarifying
the specific difference in general cases of civil law and then pointing out the characteristic in
the provision of medical assistance. It also points to relevant judicial practice and illustrates the
relevant hypothesis.

The analysis of the question of the correct qualification of the claim should be evaluated
positively. The author explains both substantive and procedural aspects. A positive assessment
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should be given to the complications investigated by the author regarding the occurrence of
tortious liability in the event of a concluded contract, as well as whether it is possible to have
the factual composition of the contractual and tortious liability available at the same time. |
consider the author's conclusions correct and relevant.

With all the clarified problems that the author sets as the subject of the research in this
part, the distinction between the two types of civil liability in the provision of medical assistance
acquires completeness, both theoretically and practically.

The connection the author makes to the patient's absolute rights, such as the right to
health and life, should also be appreciated when exploring the differences between contractual
and tortious liability.

In her analysis, Maria Sharkova clarifies research on the issue by other authors from our
doctrine and presents their opinions and arguments. The proposed objective criteria, which can
be used to determine the factual composition of the contractual or tort liability in the provision
of medical assistance, are of a contributing nature - e.g. according to the legal fact /lack of
consent/, the existence of a positive/negative legal interest, the content of the subject of the
contract etc. We agree with the author's conclusions regarding the interest that in medical care
it is possible to affect both types of interests, which is an obstacle to determine the type of
liability. The author pays special attention to the vices in giving informed consent for treatment
and their influence on the type of civil liability. This specific legal institute only in medical law
is essential in civil liability, due to the combination of a number of factors in the patient's injury
/ completeness of the information provided to the patient, stage of the treatment in which
consent was obtained, etc. /.

For this reason, the specifics of improperly given "informed consent” are important for
doctrine and for practice, as it is a specific element of the factual composition when seeking
civil liability for substandard medical care. Therefore, the detailed analysis of the doctrine and
practice in other countries (USA, Austria, Netherlands) should be given a positive assessment,
and from this analysis, Maria Sharkova draws conclusions about relevant criteria in our country

regarding the occurrence of civil liability due to unlawfully given informed consent.

In the conclusion of the paper, the author summarizes his conclusions and proposals for
optimizing the legislation.

A large volume of examples from the judicial practice in our country, from courts in
other countries and from the courts of the EU have been used throughout the dissertation

research.
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A number of propositions de lege ferenda are made throughout the study. I highlight the
more essential ones, the need for which has been commented on in doctrine and in practice for
a long time, and are directly related to the topic of the dissertation. Thus, I positively assess the
proposal to amend Article 87 of the Health Act for speedy judicial proceedings when the patient
is temporarily in a mental or physical state that does not allow him to express informed consent,
outside of the cases regulated in the Health Act. The proposal to amend Art. 6, para. 1 of the
Medical Institutions Act for timely updating of the Ordinances for the Acceptance of Medical
Standards with new methods of treatment, called by the author "evidence-based medicine”. In
view of the complementary role of the rules of good practice to the rules in the medical
standards, as a guide for quality medical care, there is reason in the proposal to amend Art. 5,
para. 2, item 2 of the Professional organizations of doctors and dentists Act regarding so-called
by the author "special rules” related to current established methods of treatment. The proposals
for optimization of Art. 90, para. 3 of the Health Act concerning the hypotheses of refusal of

the proposed medical care or its suspension, | also find appropriate.

In summary, | consider that the work has a high scientific and applied value. The author uses
the civil law matter and the special legal regulation of health care freely, demonstrating
scientific and practical knowledge. The researched case law described in appendices to the
dissertation is impressive. The author aimed for and, accordingly, achieved a practical

significance of the research.

3. CRITICAL NOTES

The term "good medical professional™ could be replaced by a more appropriate term,
regardless of the fact that in the context of civil liability its meaning is clear.

There is a legal inaccuracy in the work that should be removed. It is in the author's
proposal for a new art. 43a of the Professional organizations of doctors and dentists Act
to "impose a fine on the relevant professional organization™. /p.191/. The fine, as a
punishment regulated, according to the administrative legislation, is imposed only on
natural persons, but the social organization is a legal entity.

| believe that the concept of "objective accessibility” should be more comprehensively
analyzed as an element of the definition of "quality medical care”. In this regard, one
can comment on the territorial inaccessibility in its various dimensions - lack of a

medical facility with the necessary level of competence, complete absence of a medical



15

facility within range, suitable for timely and equal quality treatment / eg. sanction
imposed by the Health fund for terminating a contract with a general practitioner/. How
do these hypotheses relate to access to the required equipment, required competence of
the medical specialist, do they necessarily correlate with the “"time™ delay. It would also
be useful to consider the problem of the role of intermediaries in cross-border treatment,
since in the absence of a contract with clear clauses, there is a difficulty in specifying
whose action caused a delay or even non-provided medical care, in the event of a tort
/e.g. transporting the patient without the necessary equipment or without a specialist
from the medical facility in the means of transport/.

The notes do not detract from the value of the work. They are intended, if the author so
chooses, to supplement the work to achieve greater completeness.

| recommend that the author publish his dissertation in a book that would be practically

and doctrinally useful.

CONCLUSION:

In view of the above and the legal requirements, | give my positive assessment and
recommend the scientific jury to vote positively for awarding the scientific degree
"doctor" to Maria Georgieva Sharkova for the acquisition of the educational and
scientific degree "doctor" in professional field 3.6. Law, doctoral program "Civil and
Family Law" at the University of National and World Economy.

9. 05. 2024 . Prof. Darina Zinovieva, Ph.D



