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[.OBIIA XAPAKTEPUCTUKA HA IUCEPTALIMOHHUA TPV /]
§1. AKTyanHOCT Ha U3CJIEIBAHETO

JlessHuero HacyOeKTa, U3BBPIICHO MPU OOCTOSITENICTBO, U3KIIOYBAIIO0 BUHATA
HE M3pa3siBa Heropara cBoOOAHA BoJIs. JleelbT HEe € B ChCTOSIHUE Ja c€ ChoOpasu C
MPEBAHTUBHOTO BB3JICUCTBME HA HAKA3aTEJHHUS 3aKOH, OKa3BaHO MEPMAHEHTHO
BBPXY IICUXHMKATa Ha TpaxaanuTe. HakazaHneTro HIMa MOPATHO-ETUYHO U TPABHO
OCHOBAaHHME, HUTO MOXXE /1a MOCTUTHE LIEJIUTE, KOUTO CE MPECIEABAT C HErOBOTO
Hamarade. OcHOBAaTenTHO M pa3dMpaecMo Te3u OOCTOSTENCTBA M3KIIOYBAT Ha
OCHOBaTa Ha 3aKOHA HaKa3aTeJIHaTa OTTOBOPHOCT 32 OOEKTUBHO MPUYHUHEHUTE
ChCTAaBOMEPHH OOIIECTBEHOOMACHU MOCHEIUIUd. MHCTUTYTHT € ¢ M3KIIOUUTEIIHO
3HAUYEHHE 3a MPOKYpopcKaTra U chleOHa mpakTuka. [loutn mo BCAKO €0, KOETO
uMa 3a MpeIMET MPECTHITHU MOCIEIUIN, KOUTO HE CHOTBETCTBAT HA MPEACTABUTE U
KeJaHuATa Ha CyOeKTa, c€ IOCTaBsl BBIPOCHT 3a HAIWYUETO HA HAKOE OT
obOcrosTencTBara, ypeaeHu B wi. 14-16 or Hakazarennust komekc (HK).  3a
ChKaJ€HUE MHOTO OT BBIPOCUTE HE camMoO MOpaxiaT 3HAYUTEIHU MPAKTUUYECKHU
TPYJHOCTH, HO CE€ pa3peliaBaT MPOTHBOPEYUBO OT IMPaBONPHIIATALIUTE OPraHH.
Hopwu pemenust Ha Bepxosaus c¢ba (BC) nu BepxoBuus kacamuonen cbi (BKC) e
BCSAKOTa MOTAaT Jia ObJIaT IpUETH 0e3pe3epBHO.

[IpoOnemata € eaHa OT HaAW-CIOXKHUTE, MOXXE OW JOpM HaM-CIOXKHATa B
MaTepusTa Ha HaKa3aTeJHOTO MpaBo. Ts e, pa3dupa ce, HEpa3pUBHO CBBbp3aHa C
(yHIaMeHTaJIHUsl 32 ChBPEMEHHOTO HAaKa3aTeJHO NpaBO MHCTUTYT Ha BHHATA,
HayYHUTE CIOPOBE OTHOCHO KOSATO NMPOJBIKABAT C O€3KpallHUTE Pa3KJIOHEHUs U
HIOAHCH Ha TICHXOJIOTMYECcKaTa M HOpMaTHUBHAaTa (OLleHbUHATa) Teopuu. Ts ce
MPeIuTa U ¢ MHOXECTBO JIPYTH MOHATHS U MHCTUTYTH HA HAKa3aTEeITHOTO MPABO -
BMEHSIEMOCT U HEBMEHSIEMOCT, ChCTaB Ha TMPECTHIUICHUE, IPYTUTE 0OCTOSTENICTBA,
M3KIIIOYBAI HaKa3aTeJTHaTa OTTOBOPHOCT, NMpPUYMHHATA BpPB3Ka, CTaJAWWTE Ha
yYMHUIIJIEHAaTa MPECThIIHA AEHHOCT, Chy4aCTHETO U TIp.

C ornen Ha 3HAYCHHUETO M CIIOKHOCTTA HA TeMaTa, € HANCTWHA U3HEHA/IBAIIIO,
4ye Jocera HsAMaMe HE camMoO CTpodHa o0ma Teopus 3a OOCTOATEICTBATa,
M3KIIOYBAIlM BUHATAa, HO W IIAJIOCTHA HaydHa pa3paboTka, TOCBETEHA Ha
Tsax.IlpaBHaTta ypemba Ha W3KIIOYBAIUTE BUHATA OOCTOSATENCTBA B HAIIETO
HaKa3aTeJIHO 3aKOHOAATEICTBO OT 1896r. A0 HamM JHU ce XapakTepusupa ¢
KOHCEPBATUBHOCT W HE3HAYUTEIHW NMPOMEHU. 10Ba ce€ NBDKM W Ha JIUIICaTa Ha
TeopeTudHa monkpena. OT CBOS cTpaHa BEKOBHATa 3aKOHOJATENIHA TPaIUIUS



JIOBEZle 10 HayyHa IACUBHOCT M MEXAaHUYECKO IPEHOBTapsHE Ha OCTapeiu
TpaJUIIMOHHU ITOCTAaHOBKH. 3aKOHOBaTa ypenOaB brirapus Ha ¢popmuTe Ha BUHATA
U Ha 00CTOATE]CTBAaTa, KOUTO S H3KIIOYBAT, TakaBa KaKBaTo S TO3HAaBaMe OT
JECEeTUIIETHS, € CaMO €IMH OT Bh3MOKHUTE BapHaHTU. B Haka3aTeqHHUTE 3aKOHH Ha
APYTUTE €BPOIEHCKU AbPKABU U3KIIOYBAIINTE BUHATA OOCTOATEICTBA WU H300III0
HE ca ypeAeHH, WIK € ypeJleHa caMo IpeuikaTa (UM camo ciay4aiHoTo JesHue). B
obnrapckus HK mmame detupu takuBa ob6crositenctBa.Cama mo cebe CH SICHO
u3pa3eHata cneuuMduka Ha OBIrapCcKOTO pEIIEHHE Nopaxaa HyKJaara oOT
3a7pJI00YEHO HAYYHO HM3CIieABaHe 1Mo TeMaTa. Hactosmara pabora e mogunHeHa Ha
amMOUIUsATA J]a 3aITbJIHU CHIIECTBEHA MPAa3HOTA B HAIIaTa JOKTPHHA.

§2. [Ipenmer, nenu v 3aa4v HA IUCEPTALUATA

1. IIpenmer Ha um3cienBaHe ca OOCTOSATEICTBAaTa, M3KIIOYBAIIM BHUHATA TIO
OBJITAapCKOTO HaKa3aTEJIHO MPaBO, MOOTACIHO U B TSIXHATa CUCTEMHO-JIOTMYECKa
BpB3Ka, U CBBP3AHUTE C TSIX NpOOJIEMU Ha BUHATA U HetHUTE popMu, cBoOOaTa HA
BOJIATA, BMEHSEMOCTTa M JIMIICAaTa HA BMEHSEMOCT,ChCTaBa HA MPECTHILUICHUETO,
npuHyjaaTa, Tpaduka Ha Xopa,npoOIeMUTe Ha TPAHCIIOHHUPAHETOB HAIIIETO IMPABO
Ha JIUPEKTUBUTE U JIPYTA AKTOBE HA MPABOTO Ha EBpOMENCKHS ChIO3 BbB Bpb3Ka C
yin. 16a HK. IlpeaMer Ha u3cieaBaHeca ChINO M HAKOW aCIEKTH HA CTaJUUTE B
PAa3BUTHETO HA YMUILJICHATa MPECTbIIHA JIEHHOCT, Cbhby4aCTHUETO,IPUUYMHHATA
BpPb3Ka, JOKOJIKOTO UMAT OTHOIIEHUE KbM TEMATA.

2. llenta Ha AuWcepTallMOHHUS TPYyHd € Aa ObJe TCOPETUYHO OOOCHOBAH U
n3pabOTeH IPJIOCTeH Mojen Ha mpaBHaTa ypenba B HK Ha obcrositencrmara,
M3KJIIOYBAIM BUHATA, KAKTOM J1a CIIOCOOCTBA 3a YIIECHSBAHE U YCHBBPIICHCTBAHE
Ha MpaKTHKaTa I10 MPUJIaraHeTo Ha MPAaBHUTE MHCTUTYTH, BKIIOYEHU B IPEIMETa
Ha M3CJIEIBAHETO.

3a MOCTHTAaHETO Ha IMOCOYCHAaTa Oea €€ MMOCTaBAT CIICAHUTC OCHOBHHU 3aJa4H:

Ia ce m3paboTH OOIO TMOHATHE 3a M3KIIOYBAIIWTE BHHATA O0OCTOATEIICTBA
KOETO aJIcKBAaTHO OTpa3siBa TSAXHATA CHITHOCT U MPECIICABAHUTE COIMAIHO-TIPABHO
A (SN

Ja ce Jajie OmpeNesieHHe Ha BCSAKO €QHO OT oOcTosATeNcTBaTa no 4i. 14-16
HK;

Ja ce wu3cienBa 3aabJI00YEHO W JETaWIHO HMHCTUTyTa Ha TpellKaTa,
BKJIIOUMTEIHO IIpe3 IpuU3Mara Ha CbhCTaBa Ha MPECTHIUICHUETO, U BHUIOBETE
TPEIIKY;



7a ce orpeaesn 00xBara Ha MpUIoOKeHHe Ha HopMata Ha wi. 15 HK;

Ja C€ M3ACHU CHOTHOIICHUETO MEXKAY WHCTUTYTUTE Ha TpelikaTa M Ha
,,CIIy4alHOTO JesiHue”;

Ja Ce aHaJu3hpa OTHOCHMOCTTa KbM BHHATa Ha OOCKTUBHHUSA KPHUTEPHI
,JUI'bKEH J1a IPEABUIN  HACTHIIBAHETO HA OOIECTBEHOOIACHUTE TTOCIICTUIIN;

da CC HU3CJICABA IIpaBHATA IIpHpOAa Ha ACAHUCTO II0 H3IIBJIHCHHUC Ha
ITPOTUBOIIPpABHA cny>1<e6Ha 3aIll0BENa,

Aa CC pasKpue IMpHHYyAATa KAaTO U3KIIOYBAIIO U CMCKYaBaIllO HaKa3aTcJiHaTa
OTTOBOPHOCT 06CTO§IT€J’ICTBO;

Ja Ce M3SACHAT JIEUCTBUTEIHUTE IMPaBHU MOCIEAUIM HAa OOCTOATEIICTBOTO,
ypeneno B wi. 16a HK;

na ce o0OCHOBE IpaBWIICH IIOAXOJ] 32 BBBEKJIAHEB HAIIETO IIpaBO Ha
ChOTBETHUTE AUPEKTHUBHU Ha EBpomeickusi chio3, BbB Bpb3Ka C KOUTO € Ch3/aJCH
1. 16a HK;

Jla ce Jlajie OTTOBOP Ha BBIIpoca KoU OT oOcTosiTencTBara mo wi. 14-16a HK
NEeWCTBUTEIHO U3KIIFOYBAT BUHATA, U MIPU KAKBU XUTIOTE3H;

Jla ce TOJIJIOKU Ha KPUTUYEH aHaIM3 ChAcOHATa MPAKTHKA MO MPUIIATaHETO
Ha HopmuTe Ha wi. 14-16 HK.

§3. MeTononornuecka OCHOBA Ha JUCEPTALIMOHHUS TPY.I

[Ipu u3cnenBaHeTO € M3MOJA3BAH JUAICKTUUYECKUSAT METOJ - BCEOOI] METO
Ha mno3HaHuero. [IpaBHUTE HOpPMHU c€ H3SICHABAT B HEpPa3pUBHA BPB3KA CbhC
COLMATHO-TIPABHUTE LI€JIH, IOCTABEHU MpeJl TAX. M3mon3BaHu ca YaCTHUTE METOIH
Ha (opMajHaTa JIOTUKA, CPABHUTEIHO-TIPABEH U MCTOPUYECKU, KAKTO U BCUYKHU
croco0u Ha THJIKyBaHEe Ha MpaBHaTa HopMa. MHTepmperamusTa Ha BBIPOCUTE €
CBbp3aHa C KpuThueH aHanu3 Ha npaktukata Ha BC m BKC 3a mepuona Ha
nericreue Ha HK ot 1968r. 10 Hamm gHU.

§4. HayuyHa HOBOCT Ha AucepTalusiTa

[IpoGiemuTe Ha 0OCTOSITENICTBATA, M3KJIIOUBAIIM BUHATA JI0CEra HE ca Ouiu
IIpeIMET Ha CaMOCTOSITCIIHO W ISUIOCTHO M3CJIeABaHE B Hamlata Teopus. Haydna
HOBOCT ca OOOCHOBaHUTE B W3CJIEABAHETO M OOOOIIEHO TMPEICTaBEHU B
3akiroyeHueTo 40 HaydyHM H3BOJAA, OINPEACIICHHS W HOBU NOHATHS, U 15
npemioxenus delegeferenda 3a mpomenu B HK.

§5. [IpakTruecko 3HaUeHHUE HA pa3paboTKaTa



PCBYJITEITI/ITG OT MH3CICABAHCTO MOrar Jga 6T>I[3T HU3II0JI3BAHHN 34
YCBBBPIICHCTBAHC HA 6’bJIFapCKOTO HaKa3aTCJIIHO 3aKOHOAATCIICTBO U B IIPAKTHUKATA
Ha IIpaBOIIpwjIaraiquTe OpraHu.

§6. O6eM U CTPYKTypa Ha AUCEpTaIUATa

O6mmsaT obem Ha nucepramusta € 331 crpanunu (Mexaypeaue 1.15),
BKJTFOUMTEITHO Onbmorpadcka cpaBka OT 7 CTpaHUIM, chabpkama 131 3armaBus
Ha KHPWJIUIA ¥ TaTuHUIA. benexkure mox munus ca 521.

CrtpykTypara Ha paboTara € u3rpajeHa oT yBOJ, MET IJIaBU U 3aKII0UYCHUE.
['maBuTe ca pa3geneHu Ha o3arjiaBeHd mnaparpa@u ¥ TOYKH, UM TOATOYKH 0Oe3
3arjiaBusl.

II. CbABP’KAHUE HA IMCEPTALIMOHHUA TPY [
I'naBa mepBa.lloHsATHE 32 M3KITIOYBAIM BUHATA OOCTOSATEICTBA

§1. BMeHsiemocTTa 1 CBOMCTBATa Ha MPECTHIUICHUETO - JIETHHUE, OOIIECTBEHA
ONACHOCT W IPOTHUBOMIPABHOCT - 3aJBJDKUTEIHU MPEANOCTABKUA 3a MpUiiaraHe Ha
Hopmute Ha wi. 14-16 HK.

B maparpacda BMeHsieMOCTTa Ha Jieella U CBOMCTBaTa Ha MPECTBIICHUETO -
CHHTE3UPAHO TMPEJCTaBEHU KaTO OOCKTHBHA CHCTABOMEPHOCT Ha HU3BBPIICHOTO
00IIIeCTBEHOOIACHO JIeTHUECA TPETHPAHW B IIOCJICAOBATEIHA, MpPEIMETHA U
JIOTHUYECKA Bpb3Ka KAaTO 3aBDKUTEIHO YCIOBUE 3a MpUJlaraHe Ha HOPMUTE Ha YI.
14-16 HK.Camo mpu TSIXHOTO €IHOBPEMEHHO HaJIMYME BUHATA MOXKE Ja OBbJe
H3KJIF0YEeHa OT o0cTosiTencTBo mo wi. 14-16 HK.

,2HeBMensiemoctra” no wi. 33, ain. | HK He € KOHTpaaIuKTOPHOTO MOHSTHE
Ha ,,BMeHsAeMocTTa”. Ha ,,BMeHsieMoCcTTa” MPOTUBOCTOM JIUIICATAa HA BMEHSIEMOCT
(kateropusita ,,He-BMeHsIeMOCT”). MCTHUHCKOTO KOHTPAJAMKTOPHO OTHOIICHUE
A/nonA e ,.BMensemoct’’/,,He-BMeHsieMocT . ,,HeBMeHsiemocTTa” mo wi. 33, an. 1
HK e He Bcska, a caMO TakaBa JIMIICA Ha BMEHSIEMOCT, KOSATO C€ IBJDKM MMEHHO Ha
MCUXMATPUYHA TIaTOJIOTUS OT IIOCOYEHHUTE B MEIULMHCKUSA Kputepui. ,,He-
BMEHSIEMOCTTa” (JIMIIcaTa Ha BMEHSEMOCT) € [0 IIUpPOKa KaTreropusi OT
,HeBMeHsemocTTa” mo 4i. 33, an. 1 HK, kosiTo BK/IIOYBa OCBEH Hesl U JAPYru
XAMOTE3M HAa OTCHCTBHE HA IICUXUYECKUTE CIOCOOHOCTH, CHCTaBSIIH
BMEHSEMOCTTA, HaNpuMep NOpaaud HHUCKA BB3PACT HAa HOBOPOAECHOTO WJIM Ha
MasikoTo Aete. Cpea Te3W XHUIOTE3W Ca M3KJIKYEHATa BMEHSIEMOCT MPU TEKKO



AJIKOXOJIHO OINMBAaHE WM ynoTpeOa Ha HAPKOTUYHU BEIIECTBA, U ,,COIIMATHATA
HEeBMeHsieMocT . JIumncaTa Ha BMEHSIEMOCT U3BbH HEBMEHSAEMOCTTA 110 wi. 33, ai. 1
HK chio u3kimodBa npuaokumMocTTa Ha HopmuTe Ha wi. 14-16 HK (t1.1.4.; .
BTOpA, §1, T.10).

JlesHHEeTO MPOTUBOPEYM HA HAKa3aTEIHONPAaBHA HOPMA U € MPOTUBOIIPABHO,
aKO OCBIIECTBABA ChCTABA HA MPECTHIUICHHUETO B JUCIO3ULHMATA HA HOpPMATa.
CrenoBatelHO ChCTAaBOMEPHOTO JIEIHUE € BHHAru mnportuBonpaBHo. Ho
ChCTAaBOMEPHO € TOBA JICSTHUE, KOETO OCHIIECTBSIBA BCUUKH - HE CAMO OOCKTUBHHUTE,
HO U CYOEKTHBHUTE NpH3HAllM HA ChCTaBa Ha MpecThIUieHHeTo. M3nm3za, ue
ChCTABOMEPHOTO JICSIHUE € BUHArM HE CaMO MPOTHUBOINPABHO, HO U BUHOBHO, Thil
KaToO BHUHATA € 3aJbJDKUTENICH CyOeKTHBEH MPHU3HAK Ha ChCTaBa. 3a Ja MOXKEM Jia
MPOBEJEM SICHO OTTPAaHUYEHUETO MEXKAY HPOTUBOMPABHOCTTA M BHHATa Karo
OT/IECJIHU CBOMCTBa Ha IPECTHIIEHUETO, MIPaBUIIHO e na
CBBP3BAMENPOTUBONPABHOCTTA C JESHUE, KOETO OCHIIECTBSIBA OOCKTUBHUTE
npu3HallMd Ha cbcTaBa. MIMEHHO OOEKTHBHAaTa ChCTABOMEPHOCT KAaTO JOCTAThUYEH
Oejner Ha NPOTUBOMPABHOCTTA HA JIEIHUETO € JIOrMYecKaTa MpeArocTaBka Ha
BUHaTa. AKO ca OCBIIECTBEHU BCHUUKU OOCKTUBHU IMPHU3HALIMA HA ChCTaBa MOXKE Jia
Ob/ie TIOCTAaBEH BBIPOC 3a BUHA. [IpOTHBONMPABHOTO MAEsHUE MOXE U J1a HE €
BUHOBHO, aKO € U3BBPUIECHO MpU HAKOE OT oOcTosTencTrara no ui. 14-16 HK (vm
pH ,,M3BUHUMA” T'peIllKa B OOIIECTBEHATA OMACHOCT).

OOeKxTHBHATa CHCTABOMEPHOCT Ha JIESTHUETO (CHIIOCTABEHO C MPECTHITHUSA
ChCTaB B JUCHO3WIIMATA Ha OT/AEJIHA HAKA3aTEIHONpPAaBHA HOPMA) € HAIbJIHO
JOCTaThYHA 3a HakKaszaTeJHaTa MPOTUBOINPABHOCT U BBH3MOXKHOCTTA 3a BMHA. He ¢
HY)KHOJOIBJIHUTEJIHO Jla CE€ H3CJeABa MPOTUBOPEYUETO Ha OOEKTUBHO
ChCTABOMEPHOTO JICSIHUE U C JIPYTH MPAaBHU HOPMHU M3BBbH HAKA3aTEIHOTO MPABO, C
HOPMaTUBHUCTUYHATA ,,Ujesl 3a MPaBo”, ,,IpaBHUA pej (MPaBOMOPSIKBK) U300110”,
,HOpMHUTE BHOOIIE”. HambaHO MOTpentHo € MpOTHBOMPABHOCTTA J1a ce pazdupa
KaTo cJe[Balla OT MPOTHBOPEUYMETO HA JESIHUETO C TPaKIaHCKOIPaBHH,
aIMUHHUCTPATUBHOIIPABHU U JIPYTU HOPMHU U3BBH HAKA3ATEITHOTO MPABO.

Hopmute Ha M3KIIIOYBAIUMTE BUHATA OOCTOSTENICTBA Ca MPUIIOKUMU CaAMO
aKo JESTHUETOOCHIIIECTBABA OOCKTUBHUTE MPHU3HAIM HAa ChCTaBa, HOHAWCTHHA,a HE
»hopmaiiHo™. JleficTBuTenHata OOEKTHMBHAa CHCTAaBOMEPHOCT HW3HMCKBA HE CaMO
MPOCTOTO ,,CHOTBETCTBHE HA HU3BBLPIICHOTO NIESHHUE C ,,00€KTUBHHS CHCTaB”, HO
CBII0O W JuIcara Ha ,Mano3HauuTenaHocT’ (wi. 9, am.2 HK), kaktro u Ha



00CTOSITEJICTBO, U3KIIIOYBAIIO OOIIECTBEHATa OMACHOCT U MPOTUBOMPABHOCTTA Ha
nesiuuero. Hannuuero Ha TakoBa 00CTOSITEICTBO WM HA ,,MaJlO3HAYUTEIHOCT Ha
JIESTHUETO M3KJII0YBAa camMaTa BB3MOXKHOCT 32 BUHA W OTTYK 3a NPHIIOKEHHE Ha
HopmuTe Ha wi. 14-16 HK. Pasnopenodute Ha un. 14 - 16 HK ca cyGcunuapuu mno
OTHOIIIEHNE Ha Te3: 1o Wwi. 9, an. 2 m wi. 12 - 13a HK.

§2. XapakTepucTukara ,,00cTosTesacTso” mo wi. 14-16 HK

OT ChIlIECTBEHO 3HAYEHUE € BBIIPOCHT 32 MOMEHTA, KbM KOMTO TpsiOBa Ja ce
n3ciieBa HAJWYMETO WJIM JIMIICaTa Ha OOCTOATEICTBO, HM3KIIIOYBAIO BHHATA.
H3BecTHO €, 4Ye BMEHSIEMOCTTa M BHHATa KaTO IICUXMYECKH CIOCOOHOCTH H
NpeKUBSIBAHUS Ha Jeela TpsAOBa Ja ca JaJeHd B MOMEHTAa Ha HW3BBpIIBaHE Ha
0OEKTHUBHO ChCTAaBOMEPHOTO (HaKa3aTeTHOPOTUBOIPABHOTO) JICSIHHE.
CnenoBaTeIHO TO3H € MOMEHTHT, B KOMTO aKO € HaJauIe OOCTOSITENCTBO 10 wWi. 14-
16 HK BuHaTa 1 mpecThIUICHUETO 1€ Ob/IaT U3KIIOUCHHU.

OnpeneneHa TPYAHOCT MPEIW3BUKBa OOOCHOBABaHETO Ha HaKa3aTelIHATa
OTIOBOPHOCT Ha TICHXWYECKU 3APaBO JIMIE, KOETO IO CBOS BOJISI CE€ IMPUBEIC B
OOMKHOBEHO QJIKOXOJHO OMNMUBaHE (TEXKa CTENEH) WM HAPKOTHUYHO OMHSHEHUE U
Mp., HO OCBHIIECTBU OOCKTUBHUTE TMpPHU3HAIM HA CHCTAB HA MPECTHIJICHUE B
ChCTOSIHUE Ha JIUIICAa Ha BMEHSAEMOCT (WIM Ha HEBMEHseMocT 1o 4. 33, am. 1
HK).3a 3ambnBaneTo Ha mpasHotata B HK ce mpemyara ch3maBaHeTO Ha HOBa
HaKa3aTeJHolpaBHa Hopma (aHanornuHa Ha wi. 47 33]l, kpas Ha TeKcTa), Ha
OCHOBaHHE Ha KOATO Ja ce Haka3paT Busupanute B HK mnposiBu, makap na ca
U3BBPIICHU ,,B 0€3CH3HATEITHO CHCTOSHME Cle] yrmoTpeda Ha ajJKoXoJ WM Ha
npyru  BemniecTBa.ChrylacHO OOIIOTO TMPaBUJIO, TMPElEHKaTa 3a BUHOBHOTO
M3BBLPIIBAHE Ha JICSTHUETO TP MPUJIAraHEeTO Ha MpejjiaraHata HopMa Ce MpaBu C
OTJIe]] Ha HAJIMYMETO WJIU Ha JIuIcara Ha o0cTosTencTBo o ui. 14-16 HK no Bpeme
Ha TMPECTHIIHOTO W3MBJIIHCHUE, BU3UPAHO B HES WJIMIIO BpeME Ha ymnoTpebara Ha
aJIKOXO0JI, HApKOTHK U JIp.

M3knrouBanuTe BUHATa OOCTOSITENICTBA MoraT Ja ce pa3OupaTr B ,,TECEH”
CMUCH]I KaTo nocovyeHu B wi. 14-16 HK cyOekTuBHM 0OCTOSTENCTBA, KOUTO BUHATU
U3KJIIOYBAT MICUXUYECKO ChIbP)KaHUE HA YMHUCHJIA (BUHATA), CPEJ TAX OTKPOsSBamMe
KaTo ,,KJACHYECKO M3KIIFOYBAIIO 00CTOATEIICTBO” TpemkaTa 1mo wi. 14, an.1 HK; - u
B ,,JIUPOK~’ CMHUCHI KaTro NMpuOaBUM KbM OOCTOSITENICTBaTa B ,,TECEH’ CMUCHI
KOMIUIEKC OT MHOKECTBO OOEKTUBHU M CyOEKTHBHHM OOCTOSTEICTBA, KOUTO Makap
camo HSIKOM OT TAX Jia ca mocodyeHu B 3akoHa (wi. 16 HK), ca naneuynara npuuunHa,



KOSITO BOJAM JIO JIMIICA HAa TICUXWYECKO ChIbpPXKAHWE Ha YMHUCHIA (BUHATA),
WIMU3KIIIOUBAT €JIEMEHT (,,JUIbXKEeH | ,,MOT'BJI Ja MPEeABUIN 00IIECTBEHOOIACHUTE
MIOCJICAMITN) OT MOHATHETO Ha HempeanaszaupoctTa (wi.14, an.2 u ui. 15-16 HK).

§3. CBoOOaTa Ha BOJIATA U M3KJIIOYBAIIUTE BUHATA OOCTOSTEIICTBA

B makaszaremHoTo mpaBo cBOOOJAaTa Ha BOJIATA JIOTHYECKH C€ IPOSBSBA
OBPBO  KaTo BMEHsAeMOCT. B jeramHoro pa3z0OupaHe 3a BMEHSIEMOCTTa KaTo
BOJIeBaTa CIIOCOOHOCT Ha Jeela ,,Ja PbKOBOJIU NOCTHIKUTE CHU~ JUPEKTHO €
oTpa3eHa camaTa CBITHOCT Ha CcBOOOJaTa Ha BOJATAa Karo BB3MOXKHOCT 3a
noBeneHYecKu u300p. ToyHO 3aTOoBa  BMEHIEMOCTTa € TIpsKa IOPUAMYECKA
NpoeKIns Ha cBoOomaTa Ha BojsATa. CaMO BMEHSEMHUAT CYOCKT KaTo €IMHCTBEHO
TOJICH J1a C€ BB3BPKH OT HAKA3aTCITHOIIPOTUBOIPABHOTO JISTHUE, U B TO3U CMHUCHIT
,»J1a PPKOBOJIN TIOCTBIIKUTE CU”, € UCTUHCKH ,,cBOOO0eH” (T.3.1.).

, I IBTAT Ha cBOOOJIHATa BOJISl B HAKa3aTEJIHOTO MPaBO” caMO 3all0o4yBa, HO HE
3aBbpIIBA C BMEHsAeMocTTa. [lo-HaTaThK TO3M NIBT JIOTHYECKH IPOIBIKABA OT
KayeCcTBO Ha HAKa3aTEJIHOOTTOBOPHOTO JIMIIE KbM CBOWCTBA HA MPECTBIUICHUETO U
MIPEMUHABA KOHKPETHO NPe3 BhTPEIIHATA CTPaHa Ha IEIHUETO.

,Heo0xoaumocTTa”, MposBsIBaIlla Ce 4Ype3 IMOTPEOHOCTHTE, MPOU3THYAIIN
Wi 00YyCJIOBEHM OT BBHIIIHUTE YCIIOBHUS Ha >KMBOT ce mpeodpasyBa B ,,cBOOOMA”
Ype3 HHTEJCKTYaJIHUTE M BOJICBH TNPOIIECH, ChCTABAIIM BBTpPEIIHATA CTpaHa Ha
nessaueTo. [lcnxuyeckute MpeXKUBSIBaHUS TIPH MMOCIEAOBATEIIHOTO MPOTHYAHE WU
pasrpblllaHe Ha MOTHBAITMOHHHMS TIPOIieC U (OPMHUPAHETO Ha IETa, CHITBTCTBAHO C
MpejcTaBaTa 3a HAUMHHWTE W CPEJACTBaTa 3a HEWHOTO JIOCTUTAHE Ca MEXaHU3MBT,
KOWTO TpaHchopMmupa ,,HEOOXOJAMMOCTTa” Ha OIpeieieHa MOoTpeOHOCT B
,,CBOOOMaTa” Ha m300pa 3a HEMHOTO 3aJ0BOJISIBAHE M HA KOHKPETHHUS CIOCO0 M
cpeacTra 3a ToBa (T.3.2.).

Ha kpas Ha nmoruueckara Bepura ,,cB000/1aTa Ha BOJISITa” C€ CBbP3a C BUHATA.
Ho u3060pbhT Ha moBeneHHE CTaBa BUHOBEH HE caM MO cede CH, a B PaMKUTE Ha
aNTepHaTHUBAaTa ,,IIPECTHITHO-HENIPECTHIHO . CaMO BUHOBHO JCUCTBAIIUST CYOCKT
uMa cBobojmata Ha wu300pa Jga Ce€ BB3ABPKU OT U3BBPIIBAHETO HAa
0O0IIIECTBEHOOTIACHOTO W TTPOTUBOIIPABHO JiesiHue. [Ipu ymuchia neeibT u3BbPIIBa
00CKTUBHO CHCTAaBOMEPHOTO JESHUE BBIPEKH KOHTPAMOTUBAIIMOHHHUAT TIOTCHITHAI
Ha TMpeAcTaBaTa 3a  HEW30€KHOTO WIM  BB3MOXKHO  HACThIIBaHE  Ha
oOmecTBeHoonacHu nocaeauty. [Ipu HenpennasnmuBocTTa JeebT HE € OCh3HABAI
0OILIECTBEHOONACHUS XapaKTep Ha JIEIHUETO, HO € MMaJl peaJlHaTa Bb3MOKHOCT 3a



ToBa. AKO TOW O€ TIPOSIBMJI B PaMKHUTE HA CBOWTE 3aIBDKCHHUS HEOOXOIUMOTO
BHUMAaHHEC M TpH)XKa, HAa KOWTO € OWI CHOCOOCH, ToraBa OH pean3upail
CBIIIECTBYBAIllaTa BB3MOKHOCT Jia H3BEJAC B CH3HAHUETO CH IIpeACTaBara 3a
BB3MOKHUTE OOIINECTBEHOONACHU ITOCICIUIIM Ha CBOETO JCSHUE, KOATO OU My
II03BOJIMJIA JIa TU U30ETHE.

Cp3HaBaHETO UM BB3MOYKHOCTTA 32 Ch3HaBaHE Ha OOIIECTBEHATa OMACHOCT
Ch37aBaT IOBEJCHYECKAaTa aJITEPHATHBA, BKJIOYBAIlA KATO BB3MOXKEH BapHAHT
n300pa 3a BB3AbpXKAHE OT HU3BBPLUIBAHETO HAa CHhCTABOMEPHO IMOCErareiacTBo. B
TO3W KOHTEKCT T€ CTOSIT B OCHOBaTa Ha YKOPUMOCTTa HAa BUHOBHO M3BBPUIEHOTO
MIPOTHUBOIIPABHO JESTHUE.

,,CB00OO1aTa” KaTO BH3MOXKHOCT 3a CBOOOJHO B3€MaHE Ha pelieHrue u u30op
B PaMKHUTE Ha OOIIECTBEHOCHOOPA3HOTO MOBEACHNE MM KaTO CBOOOIeH n300p, HO
M C Orjiea Ha OOIIecTBeHATa OICHKA Ha JCSTHUETO, MOKE Ja ObJe M3KII0UeHA OT
nuricata Ha BuHA. [Ipu numcata Ha BUHA CYOCKTHT HE € TPEIBIDKIAT U HE € MOT'BJI
Jla MPeIBUIA HACTHIIBAHETO HAa OOIIECTBEHOOMACHUTE IMOCIICAUIA Ha JCSTHHUETO.
OueBHIHO KOHKPETHHUSAT CyOCKT, JIEMCTBAlI MPU KOHKPETHUTE YCJIOBHS Ha BpeMe,
MSACTO W 0OCTaHOBKa, ClieJl KaTo HE caMO HE € Ch3HaBaj, HO HE € UMal |
BB3MOXKHOCTTA Jla OCh3HAE 0OIECTBEHOOMACHUS XapaKTep Ha U3BBPIICHOTO, HE O1
MOT'BJI 1a UMa MPUYMHA Ja C€ BB3IBPKH OT Hero. Tol He € MOT'BJI J1a U3Beae B
CHh3HAHHUETO CH KOHTPAMOTHB, CBBP3aH C BB3MOKHOCTTA WJIM HEM30EKHOCTTA Ha
MPUYMHIBAHETO Ha 0OIIECTBEHOOTACHHU TIOCIICIUITY, U HA Ta3W OCHOBA J1a POMEHHU
Ha4YMHA, CPEJICTBATa WJIM OOCTOATENICTBATa Ha U3BBLPIIBAHE HA ACTHUETO, WU 1A Ce
BB3JIBPKU OT M3BBPIIBAHETO Ha KOHKPETHOTO MPOTHUBOIPABHO JESHHE, aKO TO €
€IMHCTBCHUSAT HAUMH 3a yJIOBJICTBOPSBAHETO Ha Herosara rmorpedHoct (3.3.).

Camo cyOekT cbc cBOOOAHA BOJIA, KOMTO B3eMa pelieHue U JCHCTBa MpHU
peajiHa Bb3MOKHOCT 3a U300p OT JBa WJIM IIOBEUE BapHaHTa Ha IIOBEIECHUE, 3001110
MOXKE€ Ja M3BBPIIM MPECThIUIEHWEH na ObJle Haka3aH 3a Hero. BMmeHseMmocTTa,
JestHUeTO (BbTpELIHAaTa CTpaHa Ha JeSTHUETO) U BUHATA Ca HEPa3pUBHO CBBP3aHU
CchCc cBOOOJaTa Ha BoJsiTa. BMeHsieMoCTTa - BbTpEUIHATa CTpaHa Ha JIESHUETO -
BMHATa MOTaT Ja Cce pa3riexJaT KaTo penanus Wik KOMOo3uius (,,CyOeKTHBHO
OCHOBaHHME Ha HakazaTeJaHaTa OTTOBOPHOCT’), 4MsTO HOopMmaTuBHa ypeaba B HK
TPOMHO rapaHTUpa CBHP3BAHETO HAa HaKa3aTelHaTa OTTOBOPHOCT ChC CBOOOAHATa
BoJIA Ha Aeeua. M To, uMeHHO B Ta3u nocienosarenHocT. Hammar HK tpertupa
BMEHAEMOCTTa KAaTO KayeCTBO Ha HAKa3aTeIHOOTTOBOPHOTO JuIle (CyOeKT Ha
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MPECTHIUICHNE), a ACSTHUETO U BUHATA KaTO CBOWCTBA Ha MPECTHIICHUETO (Wi. 9,
an.l HK), koero o00sBiABa 3a €IWHCTBEHOTO  OCHOBaHME 3a HaKa3aTelHa
orroBopHocT (wi. 35, an. 2 HK). Taka BCBHIIHOCT HAIIETO HAKA3aTEIHO IMPaBO
MOCJIEIOBATEIHO TPOBEXKJAa  MPUHIUIIMATHATA IMOCTAaHOBKA, Y€ HaKazaTelHa
OTTOBOPHOCT 3@ OCBHIIECTBEHO MPOTHUBOMPABHO MOCETATEICTBO BH3HUKBA CaMmo 3a
cyOeKT, KOUTO € JeiicTBal ¢che cBOOOMHA Boyisi. CBoOogaTa Ha BoJisiTa € oOlara
mwiaropma, oOenUHABAILIA BMEHIEMOCTTa, BbTpEIIHATa (ICUXUYECKaTa) CTpaHa Ha
JeTHUEeTO W BHUHATA, KOWTO Ha Ta3W oOma 0a3a, B MMPOK CMHCHI (0e3 1a
3aJM4aBaMe pas3lIMKUTE MEXAY TAX), MOXKEM Ja pa3dupame Karto ,,CyOEeKTHBHOTO
OCHOBaHME” Ha Haka3aTeJHaTa OTIOBOPHOCT (pa3dupa ce Ipu 3aqbJIKUTEITHOTO
HaJIM4Me U Ha BUHaTa). Hainumero Ha BMHA O3HA4YaBa U € MOCJEAHATAa rapaHIus,
4ye CyOeKThT € MPOSIBUII BOJISITA CH CBOOOIHO. DyHIaMEeHTaHATa 32 ChbBPEMEHHOTO
HAKa3aTeTHO MPaBO BPbB3Ka ,,CBOOOAA-OTTOBOPHOCT JlaBa MOpPATHO-€TUYHATA U
palrioHa IHa MPUYKHA 32 HaKa3aTeJaHaTa OTTOBOPHOCT.

Hopmutre Ha un. 14-16 HK ca nmpaBHOTO OCHOBaHHE 3a M3KIIOUBAHETO Ha
HaKa3aTeJaHaTa OTTOBOPHOCT Ha BMEHSIEMO JIMIIE, YUETO OOEKTUBHO ChCTABOMEPHO
NiesiHUE He U3passiBa HeroBata cB0Oo1Ha BoJis (T.3.4.).

N3cnenanero B TiiaBa mbpBa € 0000IIEHO B cieaHarta aeduHUIMS 3a
M3KJTFOYBAIIUTE BUHATA OOCTOSTEICTBA: TOBA Ca OOCTOSITENICTBA, KOUTO M3KIIOYBAT
TICUXUYECKO ChIbPKaHUE HA YMHUCHIA (BUHATA) UM 3aKOHOBO YCTAaHOBEH CJIEMEHT
OT TOHATHETO HA  HEMPEAMa3JIMBOCTTa 3a BMEHSIEMHS  CyOGKT Ha
0OIIIECTBEHOOMACHOTO JIeSTHUE, OCHIIECTBMIO OOCKTUBHHUTE MPU3HAIM Ha CHCTaB Ha
NpecThIUIEHWe, W KOUTO TMPEJCTaBISABAT IIOCJIEAHATa U a0COJIIOTHA TIpaBHA
rapaHiys 3a U3KJIIOYBAHETO HA HaKa3aTeaHaTa OTTOBOPHOCT, KOTATO U3BBPIIEHOTO
HE wu3pa3siBa CBOOOJMHATA BOJS Ha Jieella W HE 3aclykaBa YKopa Ha
MPaBHOOPTAaHU3UPAHOTO OOIIECTBO.

I'naBa BTopa. I'pemikara no ui. 14 HK
§1. IlonsaTue 3a rpemkaTa KaTo U3KJIIOYBAIIO BUHATA 0OCTOSATEICTBO

[Ipyn rpemka KaTo M3KIIOYBAIIO BHHATAa OOCTOSTEJICTBO BHHArW JIMIICBA
MpaBUjHA WM CHOTBETCTBAIATa MPEACTaBa OTHOCHO IMPHU3HAK Ha OCHIIECTBEHUS
,»O0CKTHUBEH ChCTaB” Ha MPECTHILICHUE.

,,DAKTUYECKUTE OOCTOSITENICTBA”, ChCTABIIABAIIM MPEIMETa Ha rpelikaTa, ca
2
Ha IMBPBO MACTO (PaKTUTE, OHTOJOTHUYHUTE nameHocTH. I'pemkara mo ui. 14 HK
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obadye He TpsAOBa Ja ce OTHXKICCTBABA ¢ Tpemkata BB (akra (errorfacti). Kem
»hakTuyeckute odcToaTeNcTBa” 0 cMuchia Ha wi. 14 HK nmpunagnexar cpiio u
,,HODMaTUBHH OOCTOSITENICTBA”, ,, HOpPMAaTUBHU KadecTBa”, ,,JIpaBHU MpHU3HAIN,
,LIOpUJIMYECKH MOMEHTH  u Ap. noa. M3o0mio ,,pakTudyeckure” 0OCTOSTEICTBA
MoraT Aa ObJIaT U OT HOPMATUBHO €CTECTBO CTHUTa JIa Ca MOCOYEHHU B OCHIIECTBEHUS
,,00€KTHBEH chcTaB”. Hanmpumep npenmet Ha rpemika no ui. 14 HK moxe na Obae
qy)KJaTa COOCTBEHOCT BBPXY BEIlTa, HAPYIIABAHETO HA HOPMATHUBHU PA3MoOpe1on
unu nipaBuia (wi. 136,un. 2530, uin. 254a, un. 342-343, un. 389 u np. HK), nuncara
Ha pazpenieHue - ,,0e3 paspemienue” (wi. 242, un. 252, an.1,2, . 339, un. 339a,
yi. 380, un. 386 u gp. HK), ,,ipOTMBO3aKOHHOCT” WJMU ,,HENPABOMEPHOCT Ha
nessareTo (wi. 206, ui. 216, un. 216a, uin. 270, wi. 346 u ap. HK).

KbMm ,,akThueckuTe O0OCTOSITENICTBA® Ha Tpelikara OTHAcsIME€ ChIIO U
paBHU TOHATHUS (,,JUTBKHOCTHO JUIE”, ,,HEMCTUHCKH JOKYMEHT, ,,bp’KaBHa
TailHa” W 7Ap.). 3a yMHCBHIA € JOCTaThYHO JECIbT Ja Ch3HABA KUTCHCKUTE
pEaTHOCTH, OT KOUTO TNPABHUTE MOHSTHUS, IOCOYEHU B ChCTaBa, Ca U3BIICUECHU, U
KOUTO Ca JOCTHIIHU 3a IMO3HAHUETO Ha BCEKUIO - Y€ JIEMCTBA BHB BPbH3Ka ChC
3a€MaHaTa  JIBXKHOCT B JIbPKaBHO yupexkaeHue (,,JIBKHOCTHO JHIE”), 4e
MOJIMCBA PA3MUCKa OT YY>KJI0 UME (,,LHEUCTUHCKHU JOKYMEHT ), 4e U3/1aBa BakKHA 32
HallMOHAJHATa CUTYpHOCT HHpopmauus (,,AbpkaBHa TaiHa”). C Opyru nymu,
JOCTaThYHO € JeeIbT Jla pa3dupa CHITHOCTTa Ha SIBJIICHUETO, Ne(DUHHpPAHO B
3aKOHa, ¥ Ha Ta3W OCHOBA Ja pa3dupa €cTeCTBOTO Ha OOIIECTBEHUTE OTHOIICHUS,
KOUTO 3acsira, PECIEKTUBHO OOIIECTBEHOOMACHHS XapakTep Ha CBoeTo nesHue. He
€ HY)XHO Ja 3Hae, 4ye (paKTUUeCKUTE PeaTHOCTH, CTOST B OCHOBAaTa Ha MOHATUMHU
€JIEMEHTH, Y€ TE3U €JIEMEHTU ca OOCIMHEHU B MPABHO MOHSTHE, HUTO IMPABHUS
TEPMUH, C KOUTO TO C€ O3HAYaBa, OIlE MO-MAJIKO HEropara jerajita aedununus (Ha
,JUTB)KHOCTHOTO Jule”, ,,HEUCTUHCKUS JOKYMEHT, ,JAbp)KaBHaTa TaiHa™), WU
HOpMaTa, KbJIETO TS CE ChIbPKa.

['pemikara e mpaBHOPEJCBAaHTHA, aKO JACCHT HE € Ch3HABA OOCKTHBEH
NpHU3HAK Ha OCBIIECTBEHHS ChCTaB. HsiMma 3Ha4YeHME, Jaid TO3W 3aKOHOB IPHU3HAK
onucBa (paKT MM HOPMATHBHO OOCTOSTEICTBO, PECIIEKTHBHO MIPABHO MOHSTHE.

Bcesika rpemika B ChCTaBOMEPHO OOCTOSITENICTBO M3KJIFOYBA Ch3HAHHMETO Ha
Jeena 3a OOIIecTBeHaTa OMAacHOCT Ha W3BBPIICHOTO JEsSHUEe, M OTTyK -
,IIPEABIKIAHETO Ha OOIIECTBEHOOMACHUTE TOCIEIUIM’, KOETO € HYXHO 3a
HaJIMYMETO Ha YMHUCHJI, W BB3MOXKHOCTTA 32 KOETO C€ U3HCKBAa 3a
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HEeTpena3nuBocTTa. ,,Hesnanuero” no cmuchia Ha ui. 14 HK e paBHO3HauHO Ha
,,HETIPEJIBIDK/IaHEe Ha OOIIECTBEHOOMMACHUTE Tocieaunu’” (T.6).

[IloMm KaTo HECH3HABAaHETO Ha OOEKTHUBHO CHCTABOMEPHO OOCTOSATEIICTBO
Oo3HaJaBa, 4e JIEeCIbT ,,He € MPEABMKIAT HACTHIIBAHETO Ha OOIIECTBEHOOTACHUTE
MOCJICAMIIN°, TOraBa rpemnikara mo cMuchia Ha wi. 14, an. 1 HK 6u tps6Bano na
U3KJII0YBA HE CamMO YMHUCHJIA, HO U CaMOHAJESHOCTTa OTHOCHO HU3BBPUICHOTO
IPOTHUBOIIPABHO JiesiHKE. 3all0TO ChIIacHO pasnopeadara Ha wi. 11, an. 3 HK npu
CaMOHAJICSIHOCT JIeelbT ,,€ MPEABMKAA HACTHIIBAHETO HA TE3W MOCIEIULN .
HamumstT 3akoHOmaren He € MOCHeIoBaTelieH M HE ChoOpas3siBa OCHOBHOTO
MOJIOKEHHE, Y€ ,,[IPEABMKIAHETO Ha OOIIECTBEHOOMACHUTE TOCIEAUIIN € HY>KHO
HE camMO 3a HaJIMYUETO HAa  yMHCHI, Holnabstracto - wu  3a
caMmoHazesHoctra. ' pemkara no win. 14, an.1 HK uskimtousa HE caMo ymucshia, HO U
CaMOHAJIeSIHOCTTa, a Ta3u nmo wi. 14, an. 2 - camMmo HEOPEKHOCTTA, PECIIEKTUBHO
BuHata (1.6.5. u 1.7).

CamonazgessHocTTa Kato (opmMa Ha HENpeAnaszIuBOCT MOXE Ja Objle
U3KJII0YEeHA Ha JIBE pas3JIMyHU NpaBHU OCHOBaHMs. EnHOTO - € HOpMara Ha wi. 14,
an. 1 HK - mpu rpemka OTHOCHO OOEKTMBHO CHCTABOMEPHO OOCTOSITEIICTBO
(ToraBa nesHUMETO € HEOpexHO). JIpyroro mpaBHO OCHOBaHHE € pasnopendara Ha
1. 15 HK u e npunoxumo, Korato JeeubT HE € B Ipelika 1o CMHUChia Ha 4i. 14
HK u B o61iecTBeHaTa OMmacHOCT Ha U3BBPILICHOTO AesiHue (T.6.5. u T.8.3.).

Heypenena B un. 14 HK ocrtaBa rpemikara, KOsSTO U3KJII0OYBAa Chb3HAHUETO 3a
oOIIiecTBeHaTa OMaCcHOCT, PECIIEKTUBHO - yMmuiieHaTa BuHa (wi. 11, an.2 HK) u
camoHagesHoctTa (wi. 11, an.3 HK). CroTBeTHO nuIcaTa m Ha BB3MOXKHOCT 3a
Ch3HaHUE Ha OOIlECTBEHATa OMACHOCT M3KJIIOUBA W HeOpexxkHocTTa. ['pemikara B
oOI11iecTBEHaTa OMAaCHOCT Ha JIETHUETO, Makap U HeypeneHa B Hamust HK, e mo3nara
U Ha cblieOHaTa npakTuka (Bxk. Hanpumep [TIIBC Ne 12/73, 1.9).

I'pemikata B oOliecTBEHATa OMACHOCT TpsiOBA JjJa HOCHU POAOBUTE Oese3u Ha
W3KJIIOYBAII0 BUHATA OOCTOSTEIICTBO U Jia pa3KpuBa BUIOBUTE O€Jie3u Ha IpelikaTa
KaTo HE3HaHWe WM 3a0Jy)XJACHUE WM KaTo CYOEKTHBHO OOCTOSTEJICTBO,
U3KJIIOYBAIIO TICUXWYECKO ChIbpP)KaHUE Ha BUHATa. Ta3u rpemika TpsOBa Ja ce
oTnnyaBa oT rpemkara no wi. 14 HK. Ts uma camocTosiTessHa poJisi ¥ MPaBHO
3HaueHue. Makap u neeusT Ja He € B rpemika no 4wi. 14 HK u na cpb3HaBa BCcuuku
00EKTUBHU OOCTOSATENICTBA, BU3WPAHU B OCBIIECTBEHUS ChCTaB Ha MPECTHILICHUE,
nopaau JIpyra Tpelika OTHOCHO €JIEMEHT OT OOEKTHUBHAaTa JIEHUCTBUTEIHOCT
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(OTHOCHO HAJIMYMETO Ha OOCTOSTEICTBO, M3KJIIOUBAIIO OOIISCTBEHATa OMACHOCT U
IPOTUBOIIPABHOCTTA Ha JICSTHUETO) , TOM HE Ch3HaBa OOIIECTBEHATa OMACHOCT Ha
CBOETO JESHHE.

Ho cB3HanmeTro 3a oOIIecTBeHAaTa ONACHOCT Ha JCIHHUETO, WU
BB3MOKHOCTTA 3a HEro, € aOCOJIOTHO HEOOXOJMMO 3a HAJW4YMETO HAa BHHA IIO
OBITAPCKOTO HAKA3aTEIHO MpaBo. [ penrkara B 00IecTBEHATa OMACHOCT MU3KITIOYBA
YMHUCBHJIA U CAMOHAIESIHOCTTA, PECIEKTUBHO BUHATA 3001110, BHIIPEKU MpeicTaBaTa
3a (paKTUYECKHUTE TIOCICIUIIM Ha W3BBPIICHOTO nesHue. [IpenBrmkgaHeTo Ha
00I1IeCTBEHOOTIACHUTE TOCISIUIIA BKIIOYBA HE CaMO MpeJcTaBaTa 3a BBHIITHUTE,
OOEKTHBHHM OCOOECHOCTH Ha MOCIEOUIIMTE, HO M Ta3W 3a TEXHUI M Ha
NPUYUHSBAIIOTO TH JCSHHUE OOIECTBEHOOIACeH XapakTep. [Ipu camoHagesHOCTTa
cerimacHo wi. 11, an. 3 HK geeust ,e mpeaBuxiaal HACThIIBAHETOHA
OOIIlECTBEHOONIACHUTE  IMOCJIEIULA . CnepmoBaTelHO TOH € Ch3HaBall
00I1IeCTBEHOOTIACHUS XapaKTep Ha JAEsSHUETO. SICHO € ChIo, Y€ ako TOW HsIMa
npejcTaBa 3a OOIIECTBEHATAa OMACHOCT HE CaMO HE € BBb3MOXHO Jia MPEJBIKIA
0011IeCTBEHOOTIAaCHUTE TTOCIICAMITY, HO M HIMa KakK Ja € ,,MUCIIWJI J1a IPeJoTBpaTu’
MOCJICANITUTE, MaKap U Ja € HasICHO ¢ (haKTHYECKOTO UM ChAbpKaHHE. JleerbT
HAMa MOTHUB Jla TPEJOTBpaTsABa MNpPEIBMXKIaHUTE (AaKTUUCCKH ITOCISTUIIA, aKO
HsSMa MpeJCcTaBa 3a TAXHOTO OOIIECTBEHO 3HAYCHHE WJIM HE Ch3HABA, Y€ TE ca
obmecTBeHoomacH. Hech3HaBaHeTo Ha OOIIeCTBEHATa OITACHOCT HM3K/IIOYBA HE
caMO YMHUCBHJIA, HO U camoHajessHocTTa. OcTaBa OTKPUT €IMHCTBEHO BBIPOCHT 3a
HEeOpEeXKHOCTTA, HO HE € U U3001110 3a HEMPEANa3IMBOCTTA.

JlornuHo € 1@ 3aKJII0YKM, Y€ TpelikaTa B 00IIeCTBEHATa OMacHOCT TpsiOBa Ja
ObJie U3PUYHO ypeAeHa KaTo M3KJII0UBAI0 BUHATa OOCTOSATENICTBO U Taka Ja Obje
3aBbpIICHA ypeadaTra Ha MHCTUTYTa HAa M3KIIIOYBAIIMTE BUHATA OOCTOSITEJICTBA B
namust HK.

Jlnmicata Ha OOCTOSITEIICTBO, M3KIIIOUBAIIO OOIIECTBEHATAa OMNACHOCT U
NPOTUBOMPABHOCTTA HA JCSHHUETO HE € €JIEMEHT Ha ChCTaBa Ha MPECTHIICHUETO.
Hech3naBanero Ha nurcaTa WIM TOTpEIIHATa MpeAcTaBa 3a HAIWYHETO Ha
obcrositencTBo no ui. 12-13a HK npu mHrMa Hens0exxHa oTOpaHa, MHMMa KpaiiHa
HEOOXOJUMOCT W Tp. BCBHIIHOCT € ,He3HaHWe Ha HEChCTABOMEPHO HEraTHBHO
oOctosTencTBo. M Thii KaTro neenbT Ch3HABA BCUUKM OOCKTHUBHU MpHU3HALK Ha
cbcTaBa, pasnopenbara Ha wi. 14 HK e nenpunoxuma. M3npaBenu cme mpen
CBIIMHCKA TIpellka B OOIIECTBEHAaTa ONAaCHOCT. AHAJIOTMYHO CTOST Heulara u
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TOTaBa, KOTATO CYOEKTHT Ha OOCKTHBHO CHCTABOMEPHOTO JACSHUE JCHCTBA MpHU
Hensz0exxkHa OTOpaHa, KpailHa HEOOXOJUMOCT W Ip., HO HE Ch3HaBa, 4€ € B
HapylICHUE HA HAKOE OT 3aKOHOBUTE M3UCKBAHUS HA TE€3H MHCTUTYTH, BCUUKUTE
a0COJIOTHO HEOOXOJMMH 3a OOIIECTBEHATa TIOJE3HOCT M IMPAaBOMEPHOCT Ha
BpeIOHOCTHOTO JiestHue (wi. 12-13a HK).

OT rinegHa TOYKa Ha TEOPUATA 3a HETATUBHUTE MPU3HALM ChCTABBT MOXKE Ja
ChAbpP)KA HEraTUBEH IpU3HAK. HeratuBHUTE MNpU3HALKM UIPasT B ChCTaBa Ha
NPECTHIJIEHUETO ChILATA POJIsL, KATO MO3UTUBHUTE. CHIOpENl Ta3u TEOPHUS ChCTABBT
Ha MPECTHIUICHUE BKIKOYBA KATO 3aAbJDKUTEIICH HEraTUBEH €IEMEHT JIMICaTa Ha
00CTOSTENCTBO, M3KIIOYBAILIO OOIECTBEHATA OMACHOCT M MPOTHBOIPABHOCTTA,
3aIll0TO TOraBa MPU3HALIMTE HA 3aKOHOBHSI ChCTAB 1€ OBAAT HE caMO HEOOXOIMMH,
HO M BHMHAaru JOCTaThbYHU 3a OYEpPTABaHE Ha OOIECTBEHATa ONACHOCT Ha
CBHOTBETCTBAIIUTE UM JesiHUs. [1{oM 1estHueTo ChOTBETCTBA HAa ChCTaBa TO I1ie Ob/Ie
BUHAaru OOIIECTBEHOOMACHO U ChCTaBOMEpPHO (MPOTHBOMNpPaBHO). JlesHusTa
HampuMep Npu HemsOexkHa 0TOpaHa 11e ObJAaT U3KIIOYEHH OT TEXHHS KPBhI' TOpaIu
HECHOTBECTBUE C (HEOCBHIIECTBSIBAHE HA) HETaTMBHMS MPU3HAK HAa CHCTaBa.
CrienoBaTeslHO Ch3HABAHETO OT J€€la HA BCUYKM NPU3HAIM HA OCBIIECTBEHMS
ChCTaB 0€3yCJOBHO IlI€ O3HAuaBa, Y€ TOM Ch3HABa OOILECTBEHATAa OIMACHOCT U
MPEABMX/Ia HACTHIIBAHETO HA OOILIECTBEHOONACHUTE MOCIEAUIN Ha CBOETO JESHUE,
KakTo ¥ OOpaTHO - HECH3HAaBAaHETO JIOPU CaMO Ha €IUH OT NPHU3HAIUTE,
BKJIFOUUTEITHO M HAa HETaTMBHHS MPU MHUMa HEM30eXHa oTOpaHa, MHMMa KpaifHa
HEOOXOAUMOCT U Tp., ChIIO OE3yCIOBHO II€ 03Ha4YaBa KJacHYecKa rpelika mo 4il.
14 HK u Hecb3HaBaHe Ha OOIECTBEHATa OMACHOCT. AKO MPOSIBUM BbOOpakKeHUE
MOXEM C HM3BECTHO YCWIME Ja CH MPEICTaBUM, Y€ BCE IAK CHCTABUTE Ha
NPECThIUICHUE BUHATH, MAaKap U HE HM3PUYHO - MO apryMEHT HA MPOTUBHOTO OT
HopMmuTe Ha wi. 9, ain.2 u 12-13a HK, kouto ca Hopmu ot obmara yact Ha HK cbe
3HAYCHHE 32 BCUYKU HOPMHU OT O0COOEHATa 4acT Ha KOJIEKCa, ChbpPKAT HEraTHBEH
MPU3HAK, KOWTO BU3UpA JIMICaTa HAa OOCTOATENICTBO, M3KJIIOYBAIIO OOIECTBEHATA
OMAacCHOCT M MPOTHUBOMPABHOCT. 3alllOTO TaKbB HETAaTUBEH NPU3HAK € BUHAru
a0COIOTHO HEOOXOIMM 3a OTpa3siBaHe Ha OOIIecTBEeHaTa OMAacHOCT B 3akoHa. [Ipu
TOBA MOXKEM Ja M3MO0J3BaME€ aHAJOrMATa Ha MBIYaJIUMBOTO OTpAa3sBAHE Ha
YMHUCBJIA B CbCTaBa, [0 apryMEHT Ha NMPOTUBHOTO OT 4i. 11, ain. 4 HK. Ot TakaBa
no3uIMs € pa3dupaeMo cTaHoBuIEeTo, ye ui. 14, an. 1 HK e mpunoxxum He camo
MIpH JIUTICA Ha MPEACTABH, WM TOTPEITHA TaKWBa M0 OTHOIICHUE HA (DAKTUIECKUTE
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MIPU3HAINA, KOUTO MPUHAIICKAT KbM ChCTaBa Ha MPECTHILICHUETO, HO U JIOCEKHO
00111eCTBEHOOTIACHHUS XapaKTep Ha U3BbpIIeHOTO (p. 646-06-111).

Ho Bce mak ToBa € caMo e€1Ha TeOpHs U TBHPJIE€ CIOPHO THIKYyBaHe Ha Wi. 14
HK. OcBen ToBa He OM creABajo MpaBHUTE NOCIEIUUIM OT TIpeliKaTa B
oOIecTBeHaTa OMacHOCT Jia ce u3Bexaar oT wi. 11, an. 2 u 3 HK. MHCcTUTYTHT Ha
rpelikata Karo M3KIIOYBAlll0o BHHATa OOCTOATENCTBO clieBa Ja Obae
koaudunrpad. BbB Bpb3ka ¢ ToBa € mpaBWiIHO paznopendara Ha wi. 14 HK
U3PUYHO J1a YpeK/a U Tpenikara B oOliecTBeHara onacHocT. CiueaBa 1a MOMUCITUM
3a pa3lIMpsSBaHETO Ha MPHUJIOKHOTO MOJI€ HA HMHCTUTYTa, KOETO Ja OoOXBaHE W
HECH3HABAHETO Ha OOIIECTBEHOOMACHUSI XapaKTep Ha HM3BBPIICHOTO, BCIEIACTBUE
Ha Tpelllka 3a HaJIW4YUMeTO Ha OOCTOSITEJICTBO, H3KIIIOYBAIO OOIllecTBEHATa
OTMACHOCT W MPOTUBOIPABHOCT Ha JiesHueTo (1o noaooue Ha §8 H3 Ha ABcTpus u
Ha §35 H3 na 'epmanus).

B maparpada e otrameneHo cnenuaiHO BHHMaHHE Ha NpoOJIeMUTE Ha
Ch3HABAHETO Ha OOILECTBEHATa OMACHOCT Ha M3BBPIICHOTO AesiHue (1.9). B To3m
KOHTEKCT € U3BEJICHO HOBO MOHSTHUE — ,,COLIMAJIHA HEBMEHAEMOCT , KATO Bb3MOXKHA
XUIIOTE3a Ha JInrcaTa Ha BMeHseMocT (T.10).

['pemikaTta € HECH3HABAHETO OT BMEHAEMHUS CYOCKT Ha OOIIECTBEHOOTACHOTO
Y TIPOTHBOIPABHO JISSTHUE HAa OOCKTHBHO OOCTOSITEIICTBO, MIOCOYCHO B ChCTaBa Ha
PECTHIUICHUETO, WK Ha JIUTICaTa Ha 00CTOSTEICTBO, M3KIIFOUBAIIO OOIIECTBEHATA
OMAacHOCT W TMPOTHBOMPABHOCTTA HAa JESHHUETO, KOETO H3KIIOUYBA yMHUCHIA U
CaMOHAQJICSTHOCTTa OTHOCHO TOBa TPECTBHIUICHUE, KAKTO U HEOPEKHOCTTAa, aKo
JeebT HE € HMMall BB3MOXHOCTTAa Ja Ch3HABA CHCTAaBOMEPHOTO OOEKTHBHO
OOCTOSITENICTBO HJIM OOIIECTBEHATa OIMACHOCT, PECMNEKTHBHO HACTHIIBAHETO Ha
OOIIIECTBEHOOTIACHUTE ~ TIOCTEAWIIA; KAaTo  M3KIIOYBA  BHHATAa  TpeIIkara
NpeCcTaBiIsiBa TMOCIeAHa W abCONIOTHA TpaBHA TapaHIys 3a HEHaKa3BaHETO Ha
cyOeKTa, 4heTo JesHUuEe He M3pa3siBa CBOOOJHATA MY BOJISI U HE 3acCiy)aBa yKopa
Ha MIPaBHOOPTaHU3UPAHOTO 001IecTBO(T.11).

§2. I'pemikara npe3 npu3mara Ha ChCTaBa HA MPECTHIUICHUE

['pemikara B mpuurHHATA BPB3Ka € KJIACMYECKA IPEIIKa MO CMHCHJIA HA YII.
14 HK. Axo nmeeubT € TpeaBHKAAl PEaTHO HACTBIWIMS TMPECTHICH pPE3yTar
(BBIOPEKU TMOYTH 33ABJDKUTEIHOTO pa3MUHABAHE HA HETOBUTE NPEIBAPUTEITHU
IPEICTaBU C HIKOM JETalIM WK MOAPOOHOCTH B PA3BUTHETO HA MPUUMUHSIBAHETO),
TOraBa HsIMa I'PEIIKa B MPUYMHHATA Bpb3ka. Hsima rpemika B mpuunMHHATa BpbH3Ka,
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KOTaTO HAYaJIHHUAT W KpPalHUAT MOMEHT Ha pa3BUTHE Ha TNMPUYMHHATA BpPBH3Ka
(meiicTBUEe W pe3ynTar) ce oOXBamaT MPaBUIHO OT TMpEJCTaBaTa Ha JIMIIETO, HO
MEXIVMHHUTE 3BCHA CE TPEJCTaBIT HEMPABWIIHO. AKO JEClbT € IPEIABMKIAI
HACTBIIBAHETO HA OOINECTBCHOONMACHUTE TOCICANIIM, MaKap M HW3HCHAJaH OT
¢dabynaTa Ha parpbIIaHETO HA MPUIUHHUS TPOIEC, HIMA KaK YMHUCHIBT U BUHATA
J1a ObJIC U3KITIOUCHH.

HsiMa rpeliika B IpUYMHHATA BPbh3Ka M TOraBa, KOraTo JECHbT € MPEIBIKIANT
ChCTaBOMEPHHUTE TOCICIHUIIN, HO KaTO CTPAHUYEH WM JONBIHUTEICH Pe3ysar OT
CBOCTO JIeSIHHE, M KaTO C€ € ChIJACWI C TAXHOTO HACTBIIBaHE, NCHUCTBA C
eBEHTYaJICH YMHUCHJI, MIIMCAMOHAJISSIHO, aKO TH € MpeBrxkIan camo inabstracto.

[IpaBunHO € Na M3XO0XKJaMe OT TEe3W NPHUHIIUIIHU I[OCTAHOBKHU, a HE OT
HEOoMnpeeIeH!, U TPYAHO MPUJIOKUMH B MPAKTUKATa OIEHBUHU KPUTEPUU - JAIU
,,€ CBIIECTBCHO OTKJIOHCHHWETO B MPHYUHHHS XOJa~ , WIM TpeliKata € B ,,HIKOU
HECBIIECTBEHU MOJAPOOHOCTH B MPUIMHHMS X0/ ’; JAJH ,,CTAHAJIOTO € aJeKBaTHO Ha
MOCTaBCHATa 4pe3 JCSIHHETO TMpPUYMHA WM € ,HEIO AaTUIUYHO ; Jaju
,,HECHOTBETCTBUETO M3JIM3a 3a]] MPEJeIUTe Ha 0010 MPEIBUICHOTO Pa3BUTHE WITU
U3BbH HEroBuTe oOmuM veptu” W mp. He Moxe pemiaBaHeTo Ha BBIIPOCHUTE 3a
BHHATa U OTTOBOPHOCTTA J1a OBbJI€ MOCTABEHO Ha TakaBa amopdHa miockoct (T.1).

Hsxon OT eneMeHTHTEe Ha 3aKOHOBUTE CHCTaBM MOJXKE Ja Ca CBBP3aHH C
XapakTepa MU CTENeHTa Ha OOIIecTBEHaTa OIMACHOCT, a HEe C HEHHOTO HaJIMYue.
TakuBa mpu3HalM, HEKA T HapeyeMm ,,0Co0eHW’, MMa B KBaJU(UIHUPAHU
(manpumep - uwn. 116, 131HK) wnm mormpmamu (Hanpumep - wi. 104 HK)
chCcTaBW. JleenbT HE MACWCTBA yMHILICHO WJIM BHHOBHO TIO OTHOIICHHE Ha
MOCJICIUIINTE, BU3UPAHU B KBATM(UIIMPAHUS WM TOTIBIIANINS ChCTaB, ThH KaTo
HECHh3HABAHUAT TMPHU3HAK € TEXCH eJIEMEHT. Toi He MpeaBMkKaa Te3U TOCISAUIN B
CMHUCBHJI, Y€ HE Chb3HaBa crienu@ukaTa B TEXHUSI XapaKTep, CBbp3aHa ¢ 00eKTa (ue
JTbpKaBHATA TailHA Ce M3/1aBa UMEHHO Ha YYXKJa JbpKaBa, WM Y€ Ce YMBPTBSIBA
JUTBKHOCTHO JIMIIE), WJIM HE Ch3HABA MO-BUCOKATA CTETICH Ha TsIXHATa OOIIECTBEHA
OMacHOCT (4e yOWIICTBOTO WJIM TEJICCHUTE MOBPEAN ca MPUYMHEHH HAa OpeMeHHa
EHa Uiy poauren) (T.2).

He3nannero Ha HEChCTaBOMEPHO OOCTOSITEJICTBO HE CaMO HE OKa3Ba
HUKaKBO BIIMSIHUE BHPXY MpEACTaBaTa Ha jeela 3a paKTUYeCKUTe 0COOEHOCTH Ha
MPECTBIIHOTO JI€IHHE W NPUYMHEHUTE CHCTABOMEPHHM IMOCIEIWLHA, HO U 3a
Ch3HABAHETO Ha TAXHaTa oOLIecTBEHa onacHOCT. ETo 3amio numcara Ha mpencrasa
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WIA TOTpeUIHaTa IMpeAcTaBa OTHOCHO HECHhCTaBOMEPHO OOCTOATENCTBO HAMA
OTHOIICHHE KbM HAJIMYMETO M (popMara Ha BHHATA, C KOSATO C€ OCBHIIECTBSBA
HpecThIUICHHeTo. ['pemkata B HECHCTABOMEPHO OOCTOSTEIICTBO HE MOXE [a
M3KJIIOYM BHHATA, C KOSITO CE€ OCBHILIECTBSIBA MPECTHIFICHUETO, HO MOXKE J1a OKaKe
BIIMSIHUE BbpXY HEWHaTa cterneH (T.3).

['pemika nma, KOTaTo € JajgeH OOCKTUBEH CHCTaB, a JUICBA CYOCKTHUBHUST
(an. 14 HK). Ilpu ,,006patHata rpemika’” - 00paTHO - JIUIICBA OOCKTUBHUAT ChCTaB, a
€ HaJIUIE CYOCKTUBHUSAT ChCTAaB B Ch3HAHUETO HA CyOeKTa Ha JIESHUETO.

[Tonauano ,,00paTHaTa rpemnika” chCTaBisiBa T.Hap. ,,MHUMO MPECThILICHUE .
[Ipu ,MHUMO mpecThIUICHHE  MASSHUETO H300II0 HE OCBHIINCCTBIBA CHCTAB HAa
npecThivicHue. Jlopu nessHueTo 00EKTUBHO J1a € ¢ BHCOKAa CTENEH Ha OOIIecTBeHa
OTIaCHOCT, IOM ,JIUTICBA O0OCKTUBHUSAT ChCTaB”, TO HE e
HaKa3aTeJIHOMPOTUBOIIPABHO U HE TpEACTaBlifABa npecThbivieHue. llpecTriuienuero
HE CBIIECTBYBa B JICHCTBUTEIHOCTTa, a CaMO BBB BBHOOPaKEHHETO Ha Jeella.
JleeubT ce 3aliy’kAaBa, Y€ BBHPIIM MPECTHIUICHHWE, MOTPEIIHO MHUCICUKH, ue
U3BBPIICHOTO JEsHHE € OOSBEHO OT 3aKOHA 3a HaKa3yeMo, WM Y€ Bb3JICHCTBa
BBPXY I'OJIEH OOEKT C TOJHHM CPEACTBA, UM Y€ HE MaJIO3HAYUTEIIHO, UJTH Ye JINTICBA
obcrositennictBo o wi. 12-13a HK, unm ye HapymiaBa W3HMCKBaHMSITA HA TE3U
pasnopen0u, HampuMepKaTo IPEBHINaBa MPEACIHTE Ha Hem30e)xkHaTa OTOpaHa.
,O0paTHaTta rpemika’” Moxe Ja 0bJie KakTo ,,Jopuandecka’, Taka u - ,,pakTuyecka’.

,O0parHara rpemka’ € MO-IMIMPOKAa  Kareropus OT  ,,MHUMOTO
npectbivieHne”. Bp3aMoxkHO € ,,00paTHara rpemika’ a mpeacTaBisBa ,JIMIca Ha
00EKTHUBEH CHCTAB”, HO HE U300I110, @ CAMO B CPABHEHUE C MOTPEUTHUTE MPEICTABU
Ha Jieella Wi ChoOpa3Ho ,,CYOEKTHUBHUSI ChCTAaB” B HETOBOTO Ch3HaHUE. Torasa
U3BBPIICHOTO HE € ,,MHUMO”’, a ChIIIMHCKO MPECThIICHHE. Bb3MOXKHO € JAesTHueTO
HAWCTHUHA J1a CHIIECTBSBA ChCTAB HA MPECTHIUICHUE U J1a € ChbCTaBOMEPHO (B Hai-
TE€CEH CMHUCHI), HO ,,CyOCKTUBHUSAT CHCTaB’ B CH3HAHHETO Ha CyOEKTa Ja € To-
Oorat B CpaBHEHHE C OCBIIECTBEHUS ChCTaB Ha MpecThiuieHne. Cropes HeroBaTa
MOTPEIIIHA MPECTaBa U3BbPIICHOTO JIESIHUE OCHILECTBSBA TOMBIHUTEIHO U JPYTH
OOCKTUBHU CBHCTAaBOMEPHH TMPHU3HAIIM, KOWTO JIMICBAT B JACHCTBUTEIHOCT.
Hanpumep aeensbT ochiiecTBsIBa OOEKTUBHUTE MIPU3HAIIM HA OCHOBHHSI ChCTaB Ha
MPECTBIVICHUETO, HO CIOpEJ HETr0 M3BBPHICHOTO ChIABpPKA U KBaTIU(PHUIIpAI]
npu3Hak (oounata e mo wi. 146, an. 1 HK, HO U3BBpIIUTENAT NOTPEITHO CMsITa, Ye
0oOWXKa THKHOCTHO JIMIIE NTPU U3IIBJIHCHHUE Ha ciykOara my — 4. 148, an.1, 1. 3
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HK). IIpu takuBa ciydau Ha ,,o0paTHa rpeuika’ MPECTHIICHUETO € MPaBUIIHO Ja
ObJe KBAIM(UUIMPAHO MO PEAJHO OCBHLIECTBEHHS] ChCTAB HAa IMPECTBHIUIEHUE WIIU
TOBA € ChCTaBbT, YNMTO BCUUKH OOCKTUBHU MPU3HALIM Ca HAMCTHHA OCBUIECTBEHU U
ca oOxBaHaTHM OT yMHCBhJIa Ha Jeena (B mpuMmepa obOupara cienBa Ja ce
kBamuuiupa mo wi. 146, aml, a we mo wr 148, aml, 1. 3 HK).
HakazarennonpaBHata KkBanu(uKaus Ha JACIHUETO CHOOpPA3HO MOTpEIIHATa
MIpe/CTaBa Ha Jieela WIK N0 ChCTaBa, COUYEH OT ,,yMHUCHJIa~ Ha Jeela, HaaXBbPJIsI]
OoOEKTMBHAaTa paMKa Ha JEHUCTBUTEIHO W3BBPIIEHOTO M MpU OOEKTUBHA
HECBCTAaBOMEPHOCT Ha H3BBPIICHOTO IO TO3M CBCTaB, € Hexomyctumo. [Ipu
,,O0paTHaTa rpemka” OTHOCHO HAJIMYUETO Ha KBaJTM(UUMpall IpU3HaK IpaBUIHATA
KBaJM(UKALKUA € JOBBPLUICHO MPECTHIUIEHWE MO OCHOBHHUS ChCTaB, a HE ONHWT 3a
IpECThIVIEHNE IO KBAIU(pULIpaHus cbCTaB (T.4).

CyOeKTUBUCTHYHHUSAT MOJIXO]] € €THAKBO HEJIOMYCTUM, KAKTO KOTaTO BOJIHU JI0
YTEKHSBAaHE HA HaKa3zaTeJHaTa OTCOBOPHOCT B  CIy4YaWTe, TIPU KOUTO
HECHCTABOMEPHOTO OOCTOSITEJICTBO - MPEIMET Ha Tpellkara € KBaIU(HUIIUPAIIo
MPECTHIJICHUETO, TaKa U B OOpaTHUS Ciydall - Ha HE3aKOHOCHOOpPA3HO MpHUIaraHe
Ha Hopmure Ha uwi. 118, 119 wm 132, an. 2 HK, npeaBwxpamu no-Jieko
HakazaHue./lpironetHata npaktuka Ha BC u u300110 YTBBPACHOTO B HalllaTa
IOpUCTIPYJICHIIUS pa3OupaHe, ue IIOM JI€CIbT, U3MAJHAT B ChCTOSIHUE HA CHIJIHO
pasnpasHeHue ¢ yOeqeH, Makap U MOTPEIIHO, Y€ MOCTPAJAIUAT € U3BbPIIUTEIIST
Ha TEXKO MPOTUBO3AKOHHO JCHCTBUE CPEIly HErO WJIM HETOBU OJMKHH, YMHUCHI 32
yowuiictBo mo wi. 115-116, an.1, 1. 1- 6 HK Hama, u cienBa ga 0bAe MPUIOXKEH UII.
118 HK, npenu3BukBa Bb3paxkeHus. HakazaTenaHonpaBHaTa KBaTU(pUKALMS O YL
118 HK e negomyctuma, mo pazdbupaemara ¥ HAI'bJIHO JOCTaTbyHa MPUYMHA, a
MMEHHO, Y€ YMBPTBSABAHETO Ha JIMIIE, KOETO B JICUCTBUTEIHOCT HE OCBIIECTBUIIO
HAaCWJIMETO Cpelly Jeela, € OOCKTMBHO HEChCTaBOMEpPHO MO Ta3u pasnopeada.
[Torpemnara cyOekTWBHA TIpeAcCTaBa Ha Jieella HE MOXKE Ja 3aMecTu
HEOCHINECTBECHUTE (JIUTICBAIMTE) OOCKTHUBHYU MIPHU3HAIM Ha cheTaBa mo wi. 118 HK.
BebimHoCT nessHueTo € chCcTaBOMEPHO (0OEKTUBHO M CyOeKTHUBHO) 1o wi. 115-116,
an.1, 1.1-6 HK. 3a0myxnennero Ha Aeera U ChCTOSHUETO Ha CHUITHO pa3pa3HEHUE
TpsiOBa Aa J0BenaT JO CMEKYAaBAaHETO HA HEroBaTa HakaszaTellHa oTroBopHocT. Ho
Ipyu UWHIWBHAyadu3allMsATa Ha HaKa3aHUETOo. A HE upe3 MexaHu3ma Ha
HenpaBuJIHATa HaKa3aTeIHONpaBHA KBainudukauus. ,,CTeneHTa Ha BUHATa € IO0-
HUCKa, 3all0TO JCebT HE Cbh3HABa JCUCTBUTEIHATA CTENEH Ha OOIIEeCTBEHA
OMAaCHOCT Ha U3BBPIICHOTO OT HEro (T.5).
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§3. BumoBe Ha rpemkara - ,HEU3BUHUTENHA U ,U3BUHUTEIIHA
»(haKTuyecka” u ,,Jopujinuecka’ rperika

B Owarapckara teopus u chAcOHA MpaKTHKa HSIMA HAIBIHO YTBBPJCHO,
€MHHO pa3OupaHe 3a BHUJOBETE Ha TrpeliKkara - ,HEeU3BUHUTEIHA U
,,JA3BUHHUTEIIHA .

B namara mo-crapa Teopus MoJ ,,M3BUHUTENHA TPEIIKA, HApUYaHA OLIEC
,,CBIIIECTBEHA”, ce pa3dupa ,,IpaBHOpEICBaHTHATA Tpemka. ToBa € Tperikara,
KOATO WMa 3a TMPEAMET CHhCTABOMEPHO OOCTOSATENCTBO, WM TPEIIKa, KOSTO
U3KJII0YBA Ch3HAHUETO Ha JIeella 3a MPOTUBOINPABHOCTTA HA U3BBPILIECHOTO JCSHUE,
JIOKOJIKOTO TO € TPETHPAHO KATO 3aBJDKUTEIICH €JIEMEHT Ha yMuchiaa. OOpaTHoO -
,,HEU3BUHUTEIHA € MpaBHOMPEJICBAaHTHATA Ipelika. ToBa € rpeiika, OTHacAIla ce
3a 0O0CTOsITE]CTBA, MpEAcTaBaTa 3a KOUTO CTOM  M3BBH ICHUXOJIOTHYECKOTO
ChABpKaHUE Ha BUHATA.

B 1o HOBO BpeMe KiIacu(PUKAIMOHHUAT KPUTEPUI c€ TIPOMEHS M C€ CBBP3Ba
C MIPaBHUTE MOCJIEANIIN Ha rpemikara. ,,Hem3Bunurennara” rpemka no ui. 14, an. 1
HK wu3kntouBa HE camMo yMUCBHIIA, HO U caMOHaiestHOCTTA. [Ipu ToBa HE3aBUCUMO OT
KOHKpETHaTa MpuyuHa 3a 3a0ayxkaeHuero. CyOeKThT Ha Ta3u Tpelika obdade e
,MOT'BJI’, T.e. UMaJl € BBb3MOXKHOCTTA Ja HW3BEJE€ B CHh3HAHUETO CH MpaBUIIHATA
MpeJcTaBa OTHOCHO ChCTABOMEPHOTO OOCTOSTENICTBO U JIa MPEABUIN MOCICIUIINTE
OT CBOETO MPOTHUBOMNpPaBHO AesiHue. CiegoBaTesiHO Tpemikara mo 4i. 14, an.l HK
HE WM3KJIOYBAa HEOPE)KHOCTTA M HakKaszaTelHaTa OTTOBOPHOCT, aKO TakKaBa ¢
npeaBUACHAa B 3aKOHA M 3a M3BBPIICHO IO HEMPEANa3IuBOCT MPECThIJICHUE.
L/3BUHHUTENHaTa” Tpemka mo wi. 14, an. 2 HK wuskiouBa HEOPEKHOCTTA,
PECIIEKTUBHO BUHATa U3001110. J[eelbT HE € UMajl Bb3MOXKHOCTTA J1a C& OPUCHTHUPA
B KOHKpETHATa CUTyallus U Jia UMa 3HAHUE 3a BCUUKU OOCTOSITEJICTBA, BUSUPAHU B
OCBHIIIECTBEHUSI ChCTaB. TakoBa JIMIE HE HOCH HaKa3aTeJIHa OTTOBOPHOCT.

,DakThyeckara” rpelika € He TOJKOBa Tpelika BbB ,,pakTture” uim B
,»OHTOJIOTUYHUTE  JAJCHOCTU,  KOJKOTO  TIpeliKka BbB  ,,(haKTUYECKUTE
oOcrositencTBa”. IMEHHO TEPMUHBT ,,(pakTHyeckuTe 00CTOATENCTBA” (BU3UPAHU B
OCBILECTBEHUSI ChCTaB HA MPECTHIUICHHE) KOWTO BUHATM WM TPATULIUOHHO OT
1896r. mpuchCcTBa B MpaBHATA ypen0da Ha rpelikaTa Mo HalleTo HaKa3aTeTHO MPaBo
JaBa HAaMMEHOBAHMETO Ha TO3W BHUJ Tpelika KaTo ,,.paktuuecka”’. W Tpil kato
CbhCTaBbT BHU3UpPA U ,,HOPMATUBHU OOCTOSITENICTBA TpelIKaTa BbB ,,()aKTUUECKUTE
oOcrosiTernicTBa” He TpsiOBa J1a ce OTHKIECTBSIBA C rpelikara BbB (akTa- errorfacti
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- ¥ J1a ce TPOTHBOIIOCTAaBs Ha Errorjuris. BepmHocT ,,pakTryeckarta” rpemka ce
pa3bupa Kato npaBHOpeieBaHTHATa rpemika. Ho Bce makerrorfacti nonama Bunaru u
caMO B MPUJIOXKHOTO TOJie Ha ,,pakThyeckara rpemika’ WU HUKOra B TO3M Ha
Llopunuueckara”. Karo mpaBHOpesneBaHTHa, T. Hap. ,,hakTHUecKa Trpemnika’ Io
OBIATapCKOTO HaKa3aTEeNIHO MPAaBO € HECh3HABAHE HAa OOCKTHUBHO CHCTABOMEPHO
o0crosTencTo (wi. 14 HK) nin Ha oOmiecTBeHOOMACHHS XapaKkTep Ha IESTHUETO.

,JIpaBHaTa” rpelika, KaTo KOHTPaAUTOPHA Ha ,,(paKTHYecKaTa’, BCHIIHOCT €
CHOTBETHO - MpaBHOMpEJICBAHTHATA Tpelnka. ,JIpaBHaTta” Tpellka He H3KI0YBa
BHHATa. ,,[IpaBHaTa” rpemika BUHArU € ,,errorjuris”. Ho He oOxBaIa Ta3u 4acT OT
,,errorjuris”, KosATo € NpaBHOPEJICBAHTHA HJIM TOBa € TrpelllkaTa B HOPMATHBHO
00CTOSITEIICTBO, BUBMPAHO B CHOTBETHHS ChCTAB HA MPECTHILICHHE.

Jlokato ,,akTudeckara rpemka’ ¢ Mo-IIMpoKa Kareropus ot ,.errorfacti”
(kaTo oOXBaIa M MpaBHOpPEJICBAHTHATA YacT OT ,,eITOrjuris”), ,,mpaBHaTa rpenika’ e
MO-TACHA KaTeropus OT ,,errorjuris” m He oOXBalla Ta3W HEWHa YacT, KOSTO
M3KJII0UBa BMHATa. HamMeHoBaHueTo ,lipaBHa” (,JopUAMYECcKa’”) Tpellka HUjBa He
caMO KaToO aHTOHHUM Ha ,,pakTudecka” (Apyrus BUJ Tpelika OT pojaa), HO U OT
00CTOSTENCTBOTO, Y€ ,,IpaBHATA TPEIIKa’ BCE MMAaK € BUHATH U CaMo ,,elrorjuris”.

['maBa tpera. ,,Cnyuaitnoto aesaue” (ui. 15 HK)

§1. TlomsTme 3a ,ciydailHO JiesiTHME” KaTO M3KJIIOYBAIl0 BHHATA
00CTOSITEICTBO

B rmaBa BtTopa, §1, T. 6.5. € pa3BuTa Te3ara, Y€ CAaMOHAJAEIHOCTTAa MOXKE J1a
ObJIc M3KJIIOUCHA Ha JBE Pa3JIMYHM, MPU TOBA aJTEPHATUBHH, IIPAaBHU OCHOBAHUSI.
Ennoto ocHoBanme e Hopmara Ha ui. 14, an. 1 HK — npu rpemka OTHOCHO
00EKTHBHO ChCTAaBOMEPHO 0OCTOSATEIICTRBO.

HpyroTo mpaBHO OCHOBaHHME € UMEHHO pasnopendarta Ha uwi. 15 HK. Taszu
pasmopenda € MpWIoKHMa TMPU HATUYHETO Ha alTepHATHBHATA XUIOTE3a, KOraTo
JeebT HE € B Tpelika 1o cMmuchia Ha uwi. 14 HK, xorato € ch3HaBan BCUYKHU
00EKTHUBHU CHCTAaBOMEPHHU OOCTOSITEJICTBA; M KOraTO OCBEH TOBA HE € B IPEIIKa U
OTHOCHO OOIIeCTBEHATa OMacHOCT (Ti1. BTOpa, §1, T. 8.3 u 1. 8.4.). Torasa (mpu
HAJUYUETO Ha JIBETE KyMYJATUBHHU YCJIOBHS 3a JIMTICAaTa Ha Irpelika - Mo CMHUCHIIA
Ha 4. 14 HK u B oOuiecTBeHara omacHOCT) TOM € MPEeBUKal HaCThIIBAHETO HA
oOrmiecTBeHOOacHUTEe ocheauny inabstracto (1. Bropa, §1, 1.6.2.).



21

AKO JeelbT ¢ MPEABIIKAAA HACTHIIBAHETO HA CTPAHUYHHUTE IMPECTHIIHH
nociaeaunyd He camoinabstracto wam mo mpuHIMO, HO H INCONCreto, mpu
M3BBPIIBAHETO Ha COOCTBEHOTO MY JIESHHUE IMPU KOHKPETHHUTE yCIOBHS Ha BpEME,
MACTO M OOCTAHOBKAa, TOM ce€ ChIVIACABA C TAXHOTO HACTBHIIBAHE MU JACHCTBA C
CBCHTYyaJICH YMHUCBHIL.

Ho, ako nmeenbT € ,,MUCIWI Ja TH NMPEAOTBpaTH’ I MMa CaMOHAJCSIHOCT
(un. 11, an. 3 HK). [leeust € ,,MUCIUI JIa MPEIOTBpATU’ TMOCICIUIIMTE, KOraTo €
OWJI HAII'BJTHO YBEPEH, Y€ MPUHIIUITHO BH3MOKHUTE OOIIECTBEHOOMMACHH TTOCIIEAUITN
HSMa J1a HACTBIISIT B KOHKPETHUSI CIydail MpU U3BBHPIIBAHETO HA HETOBOTO JICSTHUE
3alll0TO € pa3uuTaj Ha PeajHO ChIIECTBYBalllM mpenstcTBamm (akropu. MHaue
Ka3aHo, aKoO € ,,MHCIWJ Ja T NOpeAoTBpaTh’, AECUbT ,,HE € MPEIBUKIAI
HACTBHIIBAHETO Ha OOIIecTBeHoomacHuTe mocaeaunu’” (Inconcreto), HambiIHO
yoeneH, 4e Ie TI'M W30erHe NpH H3BBPIIBAHETO HAa KOHKPETHOTO JesHue. B
TeopUsiTa € YTBBPJACHO CTAaHOBHUIIETO, Y€ ,Md MPU Cb3HATEJIHaTa, W TMPHU
HECh3HATEIHATA  HEMNPEANa3IMBOCT  JCCIBT HE IPUYMHSABA  CH3HATEIHO
CTPAaHUYHUTE MPECTHITHA MOCICIULA .

N3001m10, ,HeMpeIBMKAAaHETO Ha OOIIECTBEHOOMACHUTE TIOCICIUIIN €
oOmata 0a3a Ha ABeTe (OpMU HA HEMPEINA3IMBOCTTA, a ,,IPEABUKIAHETO” - HA
YMHCBHIIA.

Korato ¢akTopute, 1ocTaThuHu CHIOpE Jeela J1a OCYETAT MOCISTUIUTE, Ce
OPOSBAT TIPU  OMpeNeieHH crenuduuHu OoOCTOSITeNICTBA, KOUTO BOJAT JI0
HEBB3MOXKHOCT 32 HEro Ja OCh3Hae OOEKTHMBHATA HEOOOCHOBAHOCT Ha CBOSITa
CyOEKTHUBHA YBEPEHOCT, WM (KOETO € CHIIOTO) — J0 HEBB3MOXKHOCT Jia MPEIBUIU
nocienuiuTe iNCoNcreto, ToraBa cCaMOHAICSHOCTTA € M3KJIFOUEHA, PECIIEKTUBHO -
BrHaTa. CaMOHAJEIHOCTTa U BUHATA CAa M3KJIOYEHU, HO HE OT rpemka mo ui. 14,
an. 2 HK unum oT u3BHHMTENHA Tpelika B OOIIecCTBEHAaTa OMACHOCT, KaKBUTO
JUTICBAT, a 3al[oTo ,,JJeelbT He € OWJl JUTh)KEH WM HE € MOTBJI Ja TNPEIBHIN
HACTBHIIBAHETO Ha obOmecTBeHoonacHuTe nocneauiy’”. Ille Obaem u3npaBeHu npen
,ClIydailHo pgesiHue” 1o cmuchiaa Ha wi. 15 HK. Ilpu ToBa Tasum HOpMa e
€MHCTBEHO MPUJIOKMUMATA MPH JIUIICATa HA TPEIIKa.

bescmopHo, KoraTo JaeembT H300IM0 HE MPEABKAA MOCICSIUIIUTE OT CBOCTO
nesiHUe He camoinconcreto, mo mopu wuinabstracto - B cMuchi, ye u30010 HE
OCb3HaBa BB3JACHCTBHETO HA JESHUETO BBPXY HWHIWBHIYAITHO OMpEIeTIeH
(KOHKpPETHO AajieH) MpeaMeT Ha MOCeraTelsiCTBO, IIe JelcTBa HEOPEkKHO, ako € Ou
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JUTBXKEH 1 € MOTha Aa i npensuan (wi. 11, an. 3 HK). Ho, ako ,,He e Oun mrexeH
WIK HE € MOT'BJI’ Jla MPEABUAN TAXHOTO HACTBIIBAHE,HEOPEKHOCTTA € U3KIIOUECHA.
ToraBa oTHOBO 111€ OBJIEM U3MPABEHU MPE]T ,,CTy4alHO AesTHUE MO0 CMUCHJIA HA YJl.
15 HK. Pa3nopenbara ypexaa naumncara Ha HEOPEXKHOCTTa, KOATO € Jipyrata popma
Ha HeMpena3amBocTTa (T.2).

B maparpada (1.4 m 5) ce paskpuBa ChIBPKAHUETO Ha OOCKTUBHHS
Kkputepuid (,,IBKEH’) W Ha CYOCKTUBHMS KpuTepuil (,,MOTbI’) Ja MIPEABUIU
HACTBHIIBAHETO Ha OOIIECTBEHOOMACHUTE TMOCJICAMIIM, KaTO KpUTEpUM Ha
HeTpeAmna3InBaTa BUHA, a TAXHATA JIUIICA, WU JINIICATa HA €IWHUS OT TAX, KaTO
€JIEMEHT Ha MOHATHETO 3a chaydaitHo aesHue (wi.15 HK). ,,O0ekTUBHUAT NMpU3HAK
Ha HEOPEKHOCTTA OYepTaBa paMKUTE HAa TBIDKHMOTO, T.€. TOBA, KOETO JIECCHBT €
OWI JIBXKEH Ja MPeABUIW. 3a Jla Ce MPEIeHU Jadu JeeibT € OWil ITHKEH Ja
PEeIBUAN MIPECTHITHUS PE3yiTaT, TpsiOBa Jla ce€ OTrOBOPH Ha JBa BbIpoca. [IbpBo,
KaKBO MMOBEJIEHUE IBKU CYOCKTHT B JIaJieHus ciiydait? JIbIDKUMOTO TIOBEICHHUE CE
ompesnens OT MpaBUiiaTa, KOUTO pErjlaMEHTHUpaT CbhOTBETHATa JaerHocT. Te3u
npaBuja ca u3pabOTeHH OT OOIIeCTBEHATa MpaKTUKa, HayKaTa, TEXHUKATa W Hai-
YEeCTO ca M3PUYHO 3aKPETICHH B HOPMATHBEH akT. [IpaBwmiiata oupTaBar rpaHHIIaTa
Ha rprkarta, KosATo TpsAOBa JIeeIrbT Ja MPOSBH, 3a J1a H30ETHEe 00MIECTBEHOOMACHUS
pesyatar (...) Btopust BBOpoc €, OTKIOHWI JIM €€ JACEUbT OT IbIHKUMOTO
MOBEJICHUE U B KaKBO C€ € u3pa3uia ToBa oTkioHeHue? (...)” (p.659-94-1, C6., ¢.10-
11). ,,Morsl aa OpeaBUAX HACTHIIBAHETO HA OOIIECTBEHOOMACHHUTE IOCIEIUIN”
(wr.ll, an. 3 HK), wim ,He € MOrbl Ja MPEIBUAH HACTHIIBAHETO Ha
obmectBeHoonacHute nociaeauiy’” (wi. 15 HK), o3HauaBa ue B mbpBuUs cliydail 3a
cyOekTa Ha OOIIECTBEHOOIACHOTO W MPOTHBOIMPABHO JSSHUE € ChINECTBYBala, a
BB BTOpPHS - CBOTBETHO - HE € ChIIECTBYBaJla BB3MOKHOCT Jia
pEeABUIUTIOCTEAUIIMTE Ha CBOCTO JesHue (IJ1. mbpBa, §1, T. 1.2.).

VY cTaHOBEHUTE HOPMATUBHU U JPYTH U3UCKBAHUA HA IBHDKUMOTO MOBEICHUE
onpenensT 0OEKTUBHUTE PAaMKH, B KOUTO TpsOBa Jla ce MpeleHsBa CyOCKTUBHUS
KpuTepuil (,MOr'bl”’) WM CyOEKTMBHAaTa BB3MOXKHOCT Ha Jieela Ja MNpeaBUIU
HACTBHIIBAHETO HA OOILIECTBEHOONACHUTE MOCIEANIIN. AKO HE CE€ IbpPKHU CMETKa 3a
O0OEKTHBHO CBIIECTBYBAIIUTE MpPaBUJIa, 33IbJDKUTEIHU 3a Jeera, Ou ce CTUTHaIo
WIM IO BOJYHTapUCTUYHO OOOCHOBAaBaHE BMHATM Ha CHIIECTBYBalla Bb3MOKHOCT,
Wi oOpaTHO - [0 HEOCHOBAaTEIHO OHEBUHSBAaHE IpPHU €JHA CaMO MPHUBHJIHA
,HEBB3MOXKHOCT® 3a MpEIBWKIAHE Ha OOIIECTBEHOONACHUTE MOCIEAMIIH.
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,,CBIIMHCKATa” HEBB3MOXKHOCT Ha Jeella Jla MPEIBUAN MOCIECAUIUTE, KOATO
W3KJII0YBa BHHATA, O3HAyaBa, 4e€ TOW ,,He OW MOT'BJ’ Ja T'M NMPEABUIU, JOPH U Ja
Oerie W3MBJIHWI BCHYKM HOPMATHUBHU M JPYT'M HU3UCKBAaHUA Ha JIBIDKUMOTO
MOBEJICHUE W MOOMJIM3UpPANT JOKpail CBOS MCHUXMYECKH KalalluTeT U BHUMAaHUETO,
Ha KOeTo € crnocoOeH (T. 5.4. u 1.5.6.).

BB3mokHOCTTA 3a MIPEIOTBPATABAHE HACTBIIBAHETO Ha
0OIIECTBEHOONACHUTE TIOCIICIUIIN TPSAOBA Jla ce pas3riexkaa KaTo 3aJb/HKHTCITHO
yCIIOBHE 3a HakKaszaTelIHaTa OTTOBOPHOCT Ha Jecella, KOWTO HE € IIPEIBIIKIAN
HAaCTBIIBAaHETO Ha OOIIECTBEHOOIIACHUTE MOoCaeauIu (T1.6.).

,Ciay4yailHOTO JesHue” € HealeKBaTHO OTpaXeHHE B CH3HAHHMETO Ha
BMEHSIEMUsI CYOEKT Ha OOILECTBEHOONACHOTO M NPOTHUBONPABHO JESHUE Ha
€JIEMEHTH Ha OOEKTMBHaTa JIEHCTBUTEIIHOCT, BHU3MpPaHU B CbCTaBa Ha
MPECTHILIEHUETO, MOPAJN KOETO TOM 300110 (J0pH in abstracto) He € mpeaBK Al
OOIIIECTBEHOOMIACHUTE TTOCIICIUIIN, MJIM € TIOTPelTHa OIleHKa Ha CyOeKTa OTHOCHO
CHILIECTBYBAIIUTE TPEMATCTBAIIM (HAKTOPH, IMOPagUd KOATO HE € MPEIBHKAAT
HACTHIIBAHETO Ha OOILECTBEHOONMACHUTE Tmocieauuu (in  concreto) mpu
KOHKPETHUTE OOCTOSITEJICTBA HAa M3BBPIIBAaHE HA COOCTBEHOTO MY JESHUE, KOraTo
HE € KMajJ BB3MOXKHOCTTAa Ja T MNPEABUAM, WIM Makap M Jla € HMall Ta3u
BB3MOXXKHOCT, HE € MOIbJl Ja T'M MpeaoTBpaTH, KaTo HEBb3MOXKHOCTTa 3a
NpenBIWKIAaHE U TMPENOTBPATABAaHE HACTHIIBAHETO Ha OOIIECTBEHOOACHUTE
MOCIEANIIA U3KIII0UBa CBOOOJHATA BOJS M ABETe (DOPMHM HA HEMPEArnas3iIuBOCTTa,
PECTIEKTUBHO BHHATA, KAKTO W OCHOBAaHHETO 3a YKOP Ha MPaBHOOPTAaHU3UPAHOTO
00111ecTBO KbM CyOeKTa Ha ,,cITyq4aiftHOTO AestHue” (T.8.).

§2. I'pemikara u ,,cIy4alHOTO JESIHUE”

Korato neeust u300110 (10opu in abstracto) He peIBIIK/Ia HACTHIIBAHETO HA
ChCTABOMEPHUTE MOCIEIUIIN, TOW JIeMCTBA IPU rpenika mno cmuchbia Ha ui. 14 HK
(§1, 1.8). HenpenuxgaHeTo Wi HECh3HABAHETO HAa (PAKTUYECKUTE MOCIAEAUIIN OU
MOTJIO Jla c€ MpELEeHU U KaTo ,He3HAHHE Ha (PAKTUYECKO OOCTOSITENCTBO, KOETO
OpUHAJIEKU KbM ChcTaBa Ha npecTbivieHnero” (wi. 14, an.1 HK). C npyru gymu,
UMEHHO MOCJIEeIULIUTE, KOUTO Ca HACTBHIWIM KAaTO CTPAHWYEH WM JOMbIHUTEICH
pe3ynTaT OT U3BBPIICHOTO JIeIHUE, MOXKE J1a ca TOBa (PAKTUUYECKO OOCTOSTEIICTBO,
»[IPHUHAJIEKAIO  KbM 3aKOHOBHSI CbCTAaB, KOETO MPEACTaBIsBA IPEAMETHT
(06exThT) Ha ,,He3HaHHETO . ToraBa pOAOBOTO MOHSATHE 3a MPaBHOpEIECBAHTHATA
rpeumika (uwi1. 14 HK) cbcraBnsBa oTpuLaTenHusl €IE€MEHT - ,HENpPEIBWKIaHE Ha
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OOILIECTBEHOONACHUTE TMOCIAEAMIM OT MOHATHATA 3a HEOPEeKHOCTTa W 3a
,ChaydaiiHoTo paeaHue”. Korato neensT ,,HE € MOTBJI~ J1a HMMa 3HAHHUE 3a
CbCTAaBOMEPHHUS PE3yJITaT, MOKEM Jla IIPUEMEM, Y€ ,,M3BUHUTEITHATA” Tpenrka (4.
14, an. 2 HK), kosT0 M3KII04Ba HEOPEKHOCTTA, JIKH B OCHOBATa Ha ,,CIIy4alHOTO
nesaue”. Illom ,,cmydaifiHOTO JnesHHME”, KOTraTo U3KII0YBA HEOPEXKHOCTTa, €
HEpa3pUBHO CBHP3aHO C ,,U3BMHUTEIIHATA rpenika’, Hopmara Ha wi. 15 HK moxe
na Opnme 3amecteHa ¢ Tasw Ha 4i. 14, an. 2 HK xaro mpaBHO ocHOBaHme 3a
M3KIIIOYBAHETO HA HEOPEKHOCTTA.

Ot npyra crpaHa, rpemikata OTHOCHO KOETO M J1a € OT OOEKTHBHHUTE
ChCTAaBOMEPHH 00CTOSATEJICTBA BOJIU JI0 ,,HENPEABUAKAAaHE HA OOLIECTBEHOOTACHUTE
nocaeauy” (1. BTopa, §1, 1.6.2., 1.7 u 8.3.). Ho HenmpeABMKIaHETO OT CyOeKTa Ha
00I1IECTBEHOOTIACHUTE TMOCIAEAUIM € €JIEMEHT OT TMOHSITHETO 3a ,,CIy4ailHOTO
nesiaue”. ToBa OT CBOSI CTpaHa IpaBHU JOIYCTUMO mprutaranetro Ha wi. 15 HK karo
IIPpaBHO OCHOBaHME 3a HW3KJIIOYBAaHETO Ha HEOPEKHOCTTAa IIPU KAKBATO U Jia €
rpenika no cMuchiia Ha wi. 14, an. 2 HK, He3aBUCUMO OT HEMHUSA MPEaAMET.

MoskeM na HanmpaBUM W3BOJI, Y€ MPUIIOKHUTE MOJIeTa HA HOPMUTE Ha Wi. 14,
an. 2 u Ha wi. 15 HK (xoraro un. 15 HK wuskimouBa HeOpeKHOCTTA) MOHAYAIIO
chBnagaT. To3u U3BOJ ce CIO/ACI U B ChlcOHATA MPAKTHUKA.

[Ipn mno-zanbpnOoyeH aHamu3, o0aye, OTKPUBAME XHUIIOTE3U, MPU KOUTO
M3BOABT 3a JIMIICAaTa Ha HEOPEKHOCT U BUHA MOJKE Jla € OCHOBaBa caMO Ha eJlHaTa
oT HopMmuTe - uil. 14, an. 2 HK unu un. 15 HK.

B 1. BTOpa, §2,T1.2 € aHanu3WpaHa XUIOTE3aTa, IMPHU KOATO MPECTBIHOTO
NEsSHHUE OCBILECTBABA JBA 3aKOHOBHU CbHCTaBa, KATO €IMHUAT OT TAX WHKOPIOPUpA
HAITBbJIHO IIPU3HALUTE HA Opyrus. be yTouHeHo, ye € BB3MOXKHO, IIOPAIN I'PEIIKa
no ui. 14, an. 2 HK BuHaTa na jaumncBa caMmo 3a AESHUETO MO WHKOPIOPUpAIIUs
cbeTaB. ToBa e Taka 3amoro crnopen wi. 14 HK rpemikara u3kiouBa yMHCHIIA
(BMHATa) caMO OTHOCHO ,,TOBAa MPECTBIIEHUE, KbM YUUTO CHCTAB MPHUHAIICHKHU
HECH3HABAHOTO (PAKTHUECKO O0OCTOATENCTBO. B TO3W CMUCBHI Trpenikara e
,,OTHOCHUTEJIHO’ H3KJIIOYBAI0O BHWHATA OOCTOATEJIICTBO. 3a OOOCHOBaBaHE Ha
JUIICaTa Ha BUHA 32 JESHUETO MO KBATUPUIMPAHUS WM NOTIBINALIMSA ChCTAB YL
15 HK e senpunoxum. ToBa € Taka 3am0TO NpPH HAJIUMYHUETO HA YMUIIUIEHO
MPECTHIUICHUE TT0 OCHOBHMSI WJIM MOT'BJIHATHS ChCTaB, HE OM MOTJIO, CHUIOTO TOBA
AesiHUue, TPUYMHABALIO ChIIUTE (HAKTUYECKH Tociaenuuud (B MpUMEpUTE —
yMbPTBSIBaHE, HapaHsBaHE, U3JaBaHE Ha J’bp’KaBHA TallHa) €IHOBPEMEHHO C TOBa
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na Owvae u ,,cioydaiiHo”. Ilpu ,,cmydaifHOTO AesHue” W300I10 JUICBA BHHA KBM
OTpENICNICHH  OOIIECTBEHOONMAacHH  mnocieauiu. ,,CiydaiitHoTO — nesHue” e
,,A0COJIIOTHO” M3KIIOYBAII0 BUHATA OOCTOSTEICTBO.

Pasnopenbara Ha wi. 15 HK e eqmHCTBEHO mpUIIOKMMa 32 HW3KIIIOYBAHETO
Ha BUHATa MO OTHOIIEHHWE Ha HACTBHIMJIUTE HECHCTABOMEPHHU OOIECTBEHOONACHU
NOCJHEANIM HAa YMHUILJICHOTO WM HENPEIIa3InBO NpEeCThIUIEHUWE. Thi KaTo ca
HEBUHOBHO TMPUYMHEHH, CBOBT HE MOXKE Ja TM B3E€ME IMPEABUI npu
WHIVMBHUAYyaM3alMaATa Ha HaKa3aHuero (ri1. BTopa, §2,1.3). Un. 15 HK e npaBHOTO
OCHOBAaHME 3a M3KJIIOYBAHE HA BHHATa 3a MPUYMHSIBAHETO HA BCUYKHU, M300110 Ha
OOILIECTBEHOONACHUTE TOCIEAUIM, HE3aBUCUMO Jalldi Ca CbCTAaBOMEpPHHU, WIIU
HechcTaBOMEpHU. CaMOTO 0OCTOATENCTBO, Y€ MOCIEIULIUTE Ca HECHCTABOMEPHH, €
HAITBJIHO JAOCTATHYHO 34 J1a M3KIoun npuioxenuero Ha wi. 14 HK. Ocsen ToBa,
KOTaTo JIeeUbT € B IPelliKa OTHOCHO OOIIECTBEHATa OMACHOCT Ha JAESIHUETO, KOATO
noHacrosimieM He € ypeneHa B wi. 14 HK, TtoraBa Hopmata Ha wi. 15 e
€UHCTBEHOTO MMPAaBHO OCHOBHME 32 U3KJIFOUBAHETO HA BUHATA.

C oryen Ha XWIOTE3UTE HA €IUHCTBEHA MTPUJIOKUMOCT HAa HOpMAaTa Ha Wi. 15,
M 0COOEHO C OTJie/]l Ha ChOOPaKEHUETO, Ye KOTaTo JCCIbT HE ICUCTBA IIPU TPpeIKa
no cmuchbia Ha ui. 14 HK, wim mpu rpemka B oOIecTBeHaTa OMACHOCT,
CaMOHAQJICSTHOCTTa MOXK€ Ja OBbJe H3KII0YeHAa EIMHCTBEHO Ha OCHOBAaHHE Ha
Hopmarta Ha ui. 15 HK, HeitHoTo octaBaneB HK mMu ce ctpyBa 6e3 aiitepHaTuBa.

§3. [IpobreMbT 3a OTHOCMMOCTTa KbM BHHATa Ha OOCKTUBHUS KPUTEPUI
,»JUI'bKEH J1a PEJBUIN HACTHIIBAHETO HA OOIIECTBEHOOMACHUTE TIOCIICTUITN

C BKJIIOYBAHETO HA KpUTEpHUS ,,JIBXKEH Ja MNPEABUIA B MOHATHETO 3a
Heopexxnoctra (wi. 11, an. 3 HK) 3akoHOmaTensT eKJIEKTHYHO ChOHMpa B €IHO
MOHSTHE HECHBMECTHMHM €JeMeHTU. HenomycTuma € eKJIeKTHKaTa €IHOBPEMEHHO
Ha NPOTHBOHOPMEHOCT U BuUHA (T.1.2); o011, OOCKTUBEH KpUTEpPUN U
UHAMBUYyallHA, cyOekTuBHa BHHA (T.1.3.); HOpMAaTUBEH €JIEMEHT M TNCUXUYECKHU
cyoctpar (1.1.4.); nabpKuMO u  cbinecTByBamo (T.1.6.); HOpMaTUBHa WU
MICUXO0JIOTHYECKa Teopus 3a BUHaTa (T1.1.6.).

OOEKTUBHUAT KPUTEPUU , UIBKEH Jla TPEeIBHAU CE€ XapaKTepusupa C
OTrPaHUYEHOCT U HEONPEIETICHOCT.

»TBKEH Ja mpenBunn’ TpsOBa Aa ObJe W3BENCH OT CHABPKAHUETO HA
HEOpEeXKHOCTTA U JeranHara aedununms 3a Hest o obarapekus HK, cboTBeTHO ,,HE
OWJ 1bxKeH” - OT MOHSITHETO 3a ,,cydaitHoTo” nesHue mo ui. 15 HK (1.1.7.).
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Koraro neeusTt € ,,0ull MIbXKEH® Ja TPEABUIUA MOCIEAUIUTE, HErOBOTO
JIesIHHE BUHArU € OOIIECTBEHOOIACHO M HaKa3aTeIHONPOTUBONPABHO, HE3aBUCUMO
OT TOBa JajJM CaMOTO HapylllaBaHE Ha IpaBWiIaTa Ha IBDKUMOTO TOBEJEHHE €
€JIEMEHT Ha OCBIIECTBEHHUS ChCTaB Ha MPECThIUICHUE. B 3aBUCMMOCT OT TOBa Jajiu
€ ,,MOT'BJI JIa IPEABUAN HACTBHIIBAHETO HA OOIIECTBEHOOMACHUTE MTOCIICANIIH, UITH
HE, HETOBOTO JESHHUE € CHOTBETHO — HEMPEAINa3IMBO, WJIA HEBHHOBHO, T.€.
,»,CIIy4aiiHO JIesHUE .

Koraro neeust ,He € Oun JIbXKEH’ Ja MNPEIBUAM HACTHIIBAHETO Ha
MOCJICIMITUTE, aKO CaMOTO HapylllaBaHe Ha MpaBujaTa Ha JBKUMOTO MTOBEJICHHUE €
BU3UpPAaHO B ChCTaBa Ha IMPECTBHIUICHUETO, JESHHETO HsAMa Ja €
HaKa3aTeJHOIPOTUBOIIPABHO, MaKap M BPEIOHOCHO (IMIPUYMHUIO ChCTABOMEPHUTE
Bpenu). CrieoBaTeHO BBIIPOC 32 BUHA HE MOXKE U3001110 /1a ObJIe TTOCTaBsH.

AKO HapylllaBaHETO Ha IIpaBWIaTa HE € OTPA3CHO B ChCTAB Ha MPECTHIJICHUE,
HE3aBUCHMO Y€ JEClbT € CHa3wil BCHYKM IIpaBWjia 3a OCBIIESCTBABAHETO Ha
ChOTBETHATA JIETHOCT, HETOBOTO JEAHHE, NMPUUYMHWIO CbCTABOMEPHU BpEIH, €
0OIlIECTBEHOOTIACHO U HAKAa3aTEJIHONMPOTUBOIPABHO (OCHIIECTBSIBA  BCUYKHU
00EKTHUBHU TIPU3HAIM Ha ChCTaBa). [Ipu Ta3u xumnore3a BHOPOCHT 3a BUHATA OCTaBa
OTKPUT W 1e ObJie pa3pelieH C MNpUaraHeTo Ha CHIIUHCKUS, CYOCKTHUBHHS
kputepuii (1.4.3.).

[Ipu Ta3u mocneaHa XUNOTe3a KOHKPETHUAT Jeel] JIeCTBA BUHOBHO IIOM €
MMaJl BB3MOXXHOCTTa Ja mpeaBuau (,MOTBI € Ja MPEIBUAMN’) TMOCIEIUIUTE,
HE3aBHCHUMO, Y€ ,,HE € OWI JThKeH . BIpoCchT 32 BUHATA C€ pelliaBa €IMHCTBEHO C
OTJIe] Ha aBTEHTUYHUS CYOCKTHBEH KpUTepui. BUHaTa HAIbIHO Ce eMaHIUIpa
OT UYKJIMS U HETIPUCHIII 32 HeMHaTa mpupojia ,,00eKTUBEH KpUTEpUil”.

Ho Bce mak, MOKOJKOTO € CHa3Wi BCHYKM TpaBHJIa 32 BHUMATEIHO U
TPWKJIUBO TIOBEICHHE, CE TTOCTaBs BHIIPOCHT A BUHOBHUAT JICCI] CJISABA Ja HOCH
Haka3aTejaHa OTTOBOPHOCT. EnuHCcTBEHAaTa MpaBHA Bb3MOXKHOCT JEEIbT, KOWUTO ,,HE
€ JUTBKEH J1a MPEABUAN  , HO BUHOBHO € MPUYMHUI ChCTABOMEPHU TMOCIEIUIIN, Ja
He ObJe Haka3aH (B CHOTBETCTBHE C HAIllaTa MpaBHA TPATUIUS) € 3aKOHOIATETIST
Jla M3KJTF0YM HAKa3yeMOCTTa Ha MTPOTUBOINPABHOTO ¥ BUHOBHO JICSTHUE (J1a U3KITIOYN
MOCTIETHOTO CBOWMCTBO Ha MPECTHIUICHUETO). ToBa MOXKE /1a CTaHE CaMO C U3pPUYHA
3aKOHOBa pasznopenoda (T.5).
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['nmaBa yerBbpTa. M3mpaHeHNE HA TPOTHUBOIIpaBHA ciyke0Ha 3anosen (wi. 16
HK)

§1. Ob6mia xapakTepucTuka Ha THCTUTYTa Ha wi. 16 HK
B 1. 2 ca pa3rinenanu ycioBusTa 3a MPHIOKUMOCT Ha 4il. 16 HK.

[Ipenn Bcuuko pasnopendara ce OTHACS 10 M3IBIHEHUETO €AMHCTBEHO U
camMo Ha ,HempaBoMepHa” 3amoBel. OOEKTUBHO CBCTAaBOMEPHOTO [ESHHUE II0
U3I'BJIHEHUETO Ha 3all0BEATa €  HAaKa3aTeJIHONPOTHBOIIPAaBHO, a HE H300I10
»HenpaBoMepHo™. Ilo-mpaBwiHO € 3amoBeATa Ja Ce€ XapakTepusupa KaTo
,IIDOTUBOIIPAaBHA~ BMECTO KaTo ,HempaBoMepHa' . ,lIporuBompaBHOCTTA” Kato
IIPABHO MOHATHE € YaCT OT MO-IIMPOKOTO MOHATHE ,,HETPABOMEPHOCT .

3anoBenTa € NMPOTHBOINPABHA 3AIIOTO 3aMOBSIAHOTO JESHUE WIN JECSIHUETO
0 HEWHOTO W3NBJIHEHHWE €  HaKa3aTeJHONpoTuBonpaBHO. KadecTBOTO
,,HEIIPAaBOMEPHOCT  Ha €JIHa CclykeOHa 3amoBeJl HE C€ OTHAcsi KbM HEHHUTE
BBHIIHM O€Jie3n KaTro pa3NopeauTeNeH  akT, U3JaJeH OT HayaJIHHK.
OxauecTBsIBAaHETO Ha 3allOBETa KaTO MPOTHUBOIIPABHA TYK CE€ CBBP3Ba €IUHCTBEHO
C JESHUETO Ha NOJYMHEHHs, a HE ChC camaTa JAEHHOCT Ha HAa4aJIHHMKAa OTHOCHO
OT/IaBAHETO HA IPOTHUBOIIPABHATA 3aIIOBEI.

JlessHueTo MO M3/aBaHETO Ha 3alloBEATa, CTPOrO MOIJIEHATO, CaMO IO cede
CH HE € ChCTAaBOMEPHO M HaKa3aTeJIHONPOTHMBOIpPaBHO. ETo 3amo He Moxe aa
o0ocHOBe mpoTuBONpaBHUs (,,HempaBomepHus~ cropen wi. 16 HK) xapakrtep Ha
3anoBeaTa. /JessHueTo 1o M3/aBaHETO HA 3aMoOBEATa JEPUBATUBHO ,,4€pIUA’ CBOSATA
HaKa3aTeJIHa MPOTHUBONPABHOCT OT M3MBJIHEHUETO HA 3aloBeATa, KOETO
HETIOCPEJICTBEHO OCBIIECTBSIBA OOEKTUBHUTE MPU3HAIM HA 3aKOHOB ChCTaB, aKO U
KOraTo JESIHUETO MO HU3IBbJIHEHUWETO Ha 3amoBeATa ObAe pealiHo M3BBpIICHO. B
MOMEHTa Ha MW3JaBaHETO Ha 3arloBeATa JIESIHHETO Ha HadallHUKa €
0OIIIECTBEHOONACHO, HO BCE OIl€ HE € HaKa3aTeIHOMPOTUBONPABHO MOpPaIU
JIMIICAaTa HAa ChbCTABOMEPHOTO U3ITbJIHEHHUE.

Ceriaacuo un. 16 HK 3amoenra e ,.cioyxkeOna”. Ts e oTgageHa oOT
KOMIIETEHTHO JIMIIe, KOETO MMa IPaBOMOIIME Ja OTJaBa TaKUBa 3aloBEAM IO
cinyk6a. KoMIieTeHTHOTO Jiniie aapecupa ciry)keOHara 3arnoBej] 40 CBOM MO TUHHEH.
JleerbT, M3MBIHIIT TMPOTUBOIIPABHATA CIy>KeOHA 3aMOBEM, € CIYKEOHO TOIYUHEH
Ha M3/aTelsd Ha 3amoBeATa. Mexay JBaMara € HaJIWIle CIIy)KeOHa CyOopauHaIlus.
Hakpasi, 3anoBenra e ciyxeOHa M 3all0TO MO MPEAMET U ChAbpP)KAHHE HMa
CIy’keO€H XapakTep, T.e. 00XBallla BBIPOCH, KOUTO Ca CBBP3aHM ChC CIy)KOara,
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KbM KOATO C€ YHCIAT HAYAJIHHUKBT W IIOJYUMHCHUAT. Tosa TpH6Ba Ja 6’[>I[aT
BBIIPOCH, KOUTO BJIM3AT B KpbI'a Ha CJIy}Ke6HaTa HeﬁHOCT Ha IIOJYNHCHMS.

Cwriacuo un. 16 HK cinykeOHara 3amoBej € ,,J1aJieHa IO YCTAHOBEHUS pef”.
CamoTO M37aBaHe Ha 3aMoOBEATa OT KOMIIETCHTHUS HAYAIHHUK J0 HETOB TOTIMHEH
TpsiOBa 11a € cho0pa3eHo ¢ BCUUKH (GOpMaTHH M3UCKBAHUS WM 3aKOHOBaTa (hopma,
aKo MMa TakaBa, € HAITbJTHO CMa3eHa OT CTpaHa Ha HaYaTHHUKA.

[Io cBouTe BBHIIHKM Oene3W W TIOpaau Cha3BaHeTo Ha (opmarHaTa
npoleaypa JeIHUETO Ha HavYaJIHMKA IO OTJAABAaHETO Ha Cly:KeOHaTa 3amoBej J10
MOTYMHEHU JIeell 3a JesHUE, KOETO € B Kpbra Ha HeroBaTa Ciyk0a, U3rJexnaa
3aK0oHOCHOOpa3Ho. C oriien Ha HeilHaTa BBHIIHA 3aKOHOCHOOPA3HOCT € Bb3MOXKHO
MOTYMHEHUAT Jieel] Ja Ob/e 3a0y/IeH OTHOCHO JeHCTBUTENTHATA MIpaBHA MPHUpPOA
Ha 3amoBelTa (PECHEeKTUBHO - OTHOCHO Ta3W HAa CBOETO COOCTBEHO JICSTHHE).
dopmaniHaTa MPABOMEPHOCT Ha 3aloBelTa BOAM JO IOCJIEAHOTO YCIOBHUE,
npensugeHo B wi. 16 HK — 3amoBenra nma ,,He Hajmara OYEBUIHO 3a Jeela
MIPECTHIUICHUE .

B o6xBata na wi. 16 HK monagat nBe ocHoBHM xunote3u. [IbpBara
XUIOTE3a € HalMIle, KOraTo JAeelbT M300110 He pa30dupa, 4ye My € 3aroBsIaHO
M3BBHPIIBAHETO HA MpecThIUieHHe. HambIHO BB3MOXKHO € MOopaayd ChYETaHUETO Ha
peaunia oOCTOATENCTBA JAEelbT Ja HAMAa KAakBaTo M Ja € IpeacTaBa OTHOCHO
OOIIIECTBEHOOTACHUSI U TPECTHIICH XapaKTep Ha JCSHUETO, KOETO HW3BBPIIBA.
Bropara xunote3a, npu kosito wi. 16 HK wu3kitouBa npecTbIHUA XapakTep Ha
JIESTHUETO € TIPU ChbMHEHHUE Ha Jieela, Y€ MOXKe OU M3ITBIHSABA MIPECThIIHA 3aMOBE],
0e3 o0aue Ja € CUIypeH B MPaBWIHOCTTAa Ha CBOsiTa nIpeleHka. ExHo camo
ChbMHEHHE, HECUTYPHOTO WJIM HEMBJIHOTO IMO3HABaHE Ha MPaBHUS XapakTep Ha
ciyeOHaTa 3aloBe/l, He € KaTeropuyHO OCh3HABAHE HA JIEWCTBHUTENIHATA MTpaBHA
CBIITHOCT Ha 3aloBe]Ta, NPUKpPUTAa 3aJ BbHINHATa (¢acaga Ha dopmaaHaTa
npaBoMepHOCT. CBMHEHHETO HE € OYEeBHMJHO 3a Jieella MPECThIICHUE.
Haka3zarennaTta oTToBOpHOCT 00aue HE MOXKe J1a Ob/Ie M3KIII0UEeHA Ha OCHOBAHUE Ha
yi1. 16 HK, korato KOHKpeTHO 3a Jeela He ChIIECTBYBA HHUKAKBO ChbMHEHHE, 4e
Ha4yaJHUKBT 3aM0BSIIBA U3BBHPIIBAHETO HA MIPECTHILICHUE.

[To cBosiTa OOEKTHMBHA CTpaHa OTJABAHETO Ha 3alOBE/Ta HE Ce OTIMYaBa OT
NEsSHWE HA aKLECOPEH ChY4YaCTHHUK, a HEHWHOTO MW3IIBIHEHHE - OT TOBa HA
ChYYaCTHUK — uU3BbpIINTEN. He3aBucuMo ot ToBa, npu xunoresa no 4i. 16 HK ne
CME€ W3IpaBEHU Mpe] 3aApyKHa IPECTbIIHA JEHHOCT, PECIIEKTUBHO - IIPEX
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¢akynratuBHo cbydactue (wi. 20-21 HK). MotuBupaneto ¢ oTaaBaHeTo Ha
3amoBeATa Ha HENPECTHIIHO JesHHEe (Makap TO Ja OCHIIECTBABA OOCKTHUBHHTE
IpU3HAIlM Ha ChCTAaB Ha NPECTBIUICHUE), HE € chydacThe. HadalHMKBT, KOWUTO
YMUIIUICHO € OTJajd HempaBOMEpHATa 3aloBej] CielBa Ja OTroBaps KaTo
,IIOCPEJICTBEH U3BBPIIUTEN” 3a MPECTHIJICHUETO, YUUTO ,,00€KTUBEH CHCTaB”
HETOBUST TOJYUHEH HEMOCPEJCTBEHO OCHIIECTBABA. HayaqHUKBT  yMUIUIEHO
M3M0JI3Ba TMOJYMHEHOTO JIMIIE KaTo CBOE ,,0pbAue” 3a HU3BBPIIBAHETO Ha
npectbivienre. OTroBOpHOCTTA KaTo ,,MIOCPEJICTBEH HM3BBPIIUTEN HE 3aBUCHU OT
TOBa TOYHO KO€ CBOMCTBO Ha IMpecThIUICHHETO (1Mo cMHChiIa Ha Wi 9, an. 1 HK)
yj1. 16 HK BCBHIIHOCT M3KIIOYBA 3a JICTHUETO Ha U3IIBJIHUTEIIS Ha 3all0BE/ITa.

§2. Teopun OTHOCHO NpaBHATA NPHUPOJA HA JESTHUETO IO HU3NBIHEHUE HA
MIPOTHUBOIIPABHA CITy’Ke0Ha 3a1oBe

M3neaHeHMETO Ha HENpaBOMEPHA Clly:)keOHa  3aloBell  OCBIIECTBSBA
00EKTUBHUTE MPU3HALIM HA ChCTaB Ha MpeCThIUIEHHE, HO cbriacHo 4. 16 HK ako
€ 3aloBelATa € JaJeHa M0 YCTaHOBEHWS pel M HE Hajara O4YeBHUIHO 3a Jeera
IPECTHILICHUE, ACIHUETO HE € BUHOBHO. B OKTpUHATa ChIIECTBYBA CIIOP KOE OT
CBOMCTBAaTa Ha MPECTBIUIEHUETO € U3KIIYEHO, Taka Y€ H3INBJIHEHHETO Ha
3arnoBenTa, KOETO OTroBapsl Ha 3aKOHOBUTE ycioBus no wi. 16 HK, He mopaxna
HakasaTeJHa OTroBOpHOCT. Cropen HSAKOM aBTOPH  HaKa3aTEeJHOIIpaBHATa
pasnopenda, ypexaama HM3IBIHEHUETO Ha HENpaBOMEpHa Cily)keOHa 3amoBen,
M3KJII0YBA MTPOTUBONPABHOCTTA HA AESTHUETO MO M3MBIIHEHUE HA 3a0BEITa, CIIOPE]
JIpYrd - BUHATa Ha MOJYMHEHOTO JMIE, a CHOpE] TPETH - HAKa3yeMoCTTa Ha
HENPEANA3INBOTO JACSTHUE.

M3nbiHEeHneTo Ha MpOTUBOIpaBHA ciayxeOHa 3anoBex no 4i. 16 HK we e
HUTO 3aJbJKUTEIIHO, HUTO MpaBoMepHO. CaMO M3MBJIHEHUETO Ha MPAaBOMEPHUTE
3aM0BEAM € 3aIBJDKUTEIIHO U IpaBoMepHO. HeoOocHOBaHU ca Teopuute, Cropen
KOWTO AESTHUETO MO U3IbJIHEHHE HAa IPOTUBOIPABHA 3aII0OBE]I, HE € MPOTUBOIPABHO

(t.2mT.3.2.).

Koraro neenbT 1300110 HE pa3dupa, 4e My € 3aloBsAaHO W3BBPIIBAHETO Ha
OpecThIUIEHUE, TOW HE Ch3HABA OOILECTBEHOONACHUS XapaKTep Ha U3BBbPUICHOTO
JesTHUe W HE TNPEIBUXKJa HACTHIIBAHETO HA OOIECTBEHOOMACHUTE MOCIEAMIIH.
ToraBa eIMHCTBEHOTO IPAaBHO OCHOBAHME 32 JIMIICATA HA YMUCHJ € HOpMATa Ha 4Jl.
16 HK. Ilpu HeilHOTO Hamuyue HAMA HY’KJa JIIIcaTa Ha YMHUCBJ J1a C€ U3BEXKAA
Yype3 ThIKyBaHe OT pasnopendara Ha wi. 11, am. 2 HK. Ako u3mbiIHUTENAT Ha
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3amoBenTa HE € MOTBJ JIa MPEABUAM TOCICIUIIUTE IMe ObJeM H3MPaBEHU PN
0e3BUHOBHO jAesiHue. ToraBa Hopmata Ha wi. 16 HK ypexxna koHkpeTHa Xxumoresa
Ha ,,ciydaiiHo jaesHue” mo cmuchbia Ha wi. 15 HK. Karo cnenmnanna obade cieasa
na ObAe MpUIIoKeHa pasnopendara Ha wi. 16, a He obmiata HopMma 1o wi. 15 HK
(r.3.2muT.3.3.1.).

Ho ako geeusT € MMan Bb3MOXKHOCTTA Ja NPEIBUAN OOIIECTBEHOOIACHUTE
NOCJICIUIM, HENPEANa3IuBOCTTa € HaJIWle. BbIpekn HEHHOTO HAIWYME,
MHCTUTYTHT IO WI. 16 U3KIIOYBA HaKa3aTeaHaTa OTTOBOPHOCT Ha M3IIBJIIHUTEIS Ha
3anoBeaTa. Makap ¥ u3pH4yHO JekiapupaHo B wi. 16 HK karo ,,HeBUHOBHO”,
HEMpEeANa3IuBOTO JESHUE Ha M3IBJIHUTENS Ha 3al0BEATAa € BCHIIHOCT
,HEHaKazyemo” (He € 3acTpallleHO OT 3aKoHa ¢ Hakazanue). [lopagu nurncara Ha
IIOCJEAHOTO CBOMCTBO Ha IMPECTHIUICHHETO ,HAKA3YEMOCT  HENPEANA3INBOTO
JIESTHUE HE € IPECTBHITHO.

AKO WU3NBJIHUTENAT HA 3amoBeATra c€ ,,ChbMHABA , Y€ M3BBPIIBA
MPECTHIUIEHNE, TOM AEHUCTBA YMUIIICHO. B xunore3ara Ha ,,cbmHeHue” wi. 16 HK
CBIIO M3KJIIOYBA HE BMHATA, a HAKa3yeMOCTTa HAa YMUILIEHOTO AesiHue (T.3.3.2. u
1.3.4.).

[lo3umustTa Ha 3aKoHOAATENsl 3a MpaBHATa MpPUpPOAA HaA JESTHUETO IO
M3I'BIHEHUE Ha 3aIM0BE/ITa, TeHEPAIHO O0SBEHO 3a ,,HEBUHOBHO”, HE € JOCTAThYHO
Mpelu3Ha.

I'nasa neta. HoBusar ui. 16a or HakazarenHusa xKoaekc

§1. Tlpunynara Karo WM3KJIOYBAIIO M CMEKYaBallo HakaszaTeJaHaTa
OTTOBOPHOCT 0OCTOSTEIICTBO

OOGekT Ha mpuHyaaTa Kato npectbiuieHue no wi. 143 HK e cBoOoxara Ha
BOJISITA WJIM TIPABOTO Ha JMYHA cBOOOsa.CBOOOMaTa HA BOJIsITA O3HAYaBa CBOOOA,
KaKTO Ha pPEIICHHUETO, Taka M Ha JeictBuero. ,,CBoOOJaTa Ha JEHCTBHETO” 3a
OCBINECTBSIBAaHE HAa CBOOOJHO HM30PAHOTO IOBEJACHHUE, JOTHYHO IPEAIOCTABSIIIO
(hakTHYECKaTa B3MOKHOCT 32 TOBA, U3pa3sBa MOXKe OM HaW-ITbJIHO U CHHTE3UPAHO
cBoOomaTa Ha BosATa.  Koraro BBHITHHATE OOCTOSITEICTBA WM BBTPEHTHUTE
YCIIOBUS HA JINYHOCTTA (HEBMEHSAEMOCT) ICTEPMUHUPAT U3ISIIO TIOBEACHUETO, KaTo
HE OCTaBSIT HMKAKBa BH3MOXKHOCT 3a M300p U ,,cB000/1a Ha pelieHueTo” (Torara e
U3KJIIOUeHa M HMCTUHCKaTa ,.CcBoOOJa Ha JEHCTBUETO”) WM M3KIHOYBAT
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(akTHUecKaTa Bb3MOXKHOCT 3a H3BBPIIBAHETO HAa Makap M CBOOOAHO M30paHOTO
TIOBE/ICHHUE, TOraBa CBOOo/1aTa Ha BOJIATA € U3KiIroueHa (1.1).

Upes umsnomns3BaHeTo Ha Vvis absoluta neemsT mpeBpbla >KepTBaTa B CBOE
0e3BoIIeBO ,,opbaue”. [Tpu ynpaxHsaBaneTo Ha Visabsoluta murcBaT mcHXHUeCKUTe
IPOIIECH, XapaKTEepPHH 3a CH3HATETHHS BOJICBH aKT Ha jaesHueTo. [lpumaranero i
M3KITI0YBa JestHueTo. ETo 3ammio, ¢ ympakHsaBaHeTo Ha Visabsoluta moctpamamust
HUKOTa HE MOXe J1a ObJIe IPUHY/ICH Ja OCHIIECTBU CH3HATEIIHO BOJIEBO JICHCTBHUE
WM ,,J1a U3BBPIIH HElIo (...) IPOTUBHO Ha BojsTa My (wi. 143, an.1, npenn.1 HK),
a €TUHCTBEHO 1A ,,[TPOITYCHE WM MPETHPIH HEMIO MPOTHBHO Ha BOJATa MY (Wl
143, an.1, mpemn. 2 u 3 HK) (1.2).

[To cBosita chmHOCTVISCOMpUlSiva mpencraBnsBa MPOTHBONPABHO H
LIEJICHACOYEHO BB3JICHCTBHE BBPXY IICUXUKATa HA MOCTPaAAINs, YpPE3 U3MOJI3BAHE
Ha CHWJIa, 3aIUlalllBaHE WM 3JI0YNOTpeda ChC CIYKEOHO NOJIOKEHHE (M JIpYyru
cnocobu, HenocoueHu B ui. 143, an. 1 HK), 3a na Obae MOTUBHpaH Ja U3BbPLIN
WJIM TIPOITYCHE HEIIO MPOTUBHO Ha Bojsta My (wi. 143, an. 1, npenn. 1 u 2 HK).
HesaBucumo nanu e m3noi3BaHa (pU3MUEcKa CUIIa WM 3aruiamiBaHe,Vviscompulsiva
BUHAru € Bb3JICHCTBUE BBPXY NCUXHMKATa HA MPUHYICHU, 3a 1a ObJile MOTUBHpAH
Jla B3€ME PELICHHWE BBIIPEKH BOJIATA CH 3a MCKAHOTO OT Jieela JECWCTBHE WIN
oe3nericTue (T.3).

»lIponyckaneto” no wi. 143 HK e Bb3MOXXHO KakTO MPUYNPAKHIBAHETO Ha
visabsoluta, Taka u npu viscompulsiva. Ho ,mpomyckanero” BCIEICTBHE Ha
visabsoluta BuHaru ce ocHOBaBa Ha OTHEMaHETO Ha (pakTHYECKaTa BH3MOXHOCT 3a
M3BBPILIBAHETO WJIM MPOABIIKABAHETO HA ,,CBOOOIHOTO JieHcTBHE” (M3IIBIHEHUETO
Ha IOPHIMYECKO 3aIbJDKCHHE) W HHUKOTa Ha MPOTHBOIPABHO MOTHBHpAHE
(viscompulsiva).

[Ilo ce oTHacs 10 ,,IpPETHPIIBAHETO Ha HENIO MPOTUBHO Ha BOJISTA Ha
HOCTpaaajus, TO € Bb3MOKHO CIMHCTBEHO MpH yrnoTpebdara Ha Visabsoluta, Ho He u
npu viscompulsiva(t.2).

W3noxenusar Ha Viscompulsiva e npuHy/IeH a1a B3eMe pellieHue a U3BBPIIH
HUCKAaHOTO OT Jeela JesHWe, 3a Ja IMOCTHTHE IIeNiTa CH 3a OTCTpaHsBaHE Ha
HaJBUCHAJIaTa CEpPUO3HA OMACHOCT 3a yBpeXaaHe (NpoAb/DKaBaHe Ha
YBPEXKJIAHETO) HA 3acTPAlCHOTO MpaBHO OJyaro. YmpaxkHeHara Viscompulsiva
3aJBIKBA TICHXMYECKUTE MPOLECH HA MOTHBAIMs, (OPMUPAHETO Ha IIeNTa U
B3€MaHETO Ha PElICHNE 32 HEHHOTO MMOCTUTAHEe, ChCTABAIIN BHTPEIIHATA CTpaHA Ha
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nessHuero. [lpuHyneHoTo neicTBue WM OE€31EHCTBHE WBIBIHSABA  CH3HATEIHO
B3€TO BOJICBO pEIlICHHE M 3aTOBA MpE/ICTaBIIsABA esiHuE (T.4).

B kpaifHa cmeTka, He caMO CyOEKTHT Ha MPUHYAATa, HO U KEpTBaTa CHIIO
MCKa M3BBPIIBAHETO Ha MPUHYJACHOTO JAESHHUE, PECICKTHUBHO NMPUYMHSIBAHETO Ha
CHOTBETHUTE U3MEHEHHUS B 0OCKTUBHATA JCHCTBUTEIHOCT 32 Ja MOCTUTHE LIETa CU
3a JUKBUAMpaHE Ha omacHocTTa. Ho e sICHO, ue TeXHUTe MOTHBH M ILEJH ca
pasnmuyau. Karo ympakHsiBa Cuiia WM 3aIUIalliBaHe WJIH 3J10yNOTpedsiBa ¢ BIaCTTa
cH CyOeKThT Ha MpHUHYyJaTa MMIUIAHTHpPA KaTo YYyXJAO TAJIO B Ch3HAHHETO Ha
[OCTpaJaJius MOTUB 33 UCKAaHOTO JesHue. Makap U coOCTBEH, TO3U MOTHUB o0aue
HE TPOM3THYAa OT ,,eCTECTBEHUS HMHTEPEC Ha MPHUHYACHOTO muie. Toil e
,M3KYCTBEHO TPUBHECEH OTBBH 4Ype3 HaJlokKeHaTa My (Ch3JaJeHa OT Jeela)
noTpeOHOCT 3a OTCTpaHSABAaHETO Ha omacHoctTa. llocTpajgamusaT oT mpuHyzAara
HaUCTHHA UMa ,,cB000Ja Ha BOJIATA”, U3pa3 HA KOSITO € HETOBOTO JIESHUE, HO TS €
OrpaHHYCHA WU ornopoucHa (T.4).

Tepmunute ,,ipUHYIA U ,,IPUHYAA~ € MPABUJIHO J1a CE CBBP3BaT IIPEAUMHO
CbC 3HAUCHHETO Ha ,MOTHUBUpA” WIM ,CKIOHSIBA  KaTo Viscompulsiva (c
n3KIroUYeHre Ha Visabsoluta kem ,,iporryckane” mo wi. 143 HK), a ynpaxHsaBaHeTO
Ha Visabsoluta na He ce o3Ha4aBa c ,,ipuHyau” (M3BBH M3KIIOYCHHUETO), a Jla Ce
0Tpa3siBa B ChCTaBa Ha MPECTHIUICHUETO C U3pa3H KaTro ,upe3 ynorpeda Ha cuiia’,
,,KaTo ynotpeou cwia” u ip. MoJ., WU Jia C€ ChAbPKa WA BKIIIOUBA B TAX.

Hsama nipeuka ,,HenocpencrBeHara onacHoct” no wi. 13 HK na npousTtuya ot
CuJia WK 3aIuTalliBaHe, MpeaCcTaBIsBaIm Viscompulsiva. BpenoHocHOTO nesHue Ha
MPUHYAEHOTO JIUIE, U3BBPIICHO MPU yCJIOBUSTA HA KpailHaTa HEOOXOAUMOCT, HE €
00111eCTBEHOOTIACHO ¥ MPOTUBOMNPABHO (T.4.2.).

Koraro mnpuHyJE€HOTO Julle NpPaBUIHO OTpa3siBa B CBOETO Cb3HAHUE
JNEUCTBUTEIHOCTTA KaTO Ch3HaBa OTCHCTBUETO HA ,,HEMOCPEACTBEHA OMACHOCT  WJIU
Ha JApyru PakTUUEeCKH OOCTOATENICTBA, MOPAIU KOETO HAMa KpaiiHa HE0OOXOIUMOCT
no wi. 13 HK, ToraBa To ch3HaBa 00111€CTBEHOOMACHHUS XapaKTep Ha CBOETO JICSTHUE
Y JIECTBA YMUUIJICHO.

Bb3MokHO € meenrbT na mMma mpejicTaBa 3a ¢akThuueckaTa CBHITHOCT Ha
M3BBHPIICHOTO, HO J1a HE pa3dupa Heropara obIiecTBeHa omacHocT. [IpuHyaeHOTO
nuIe aeiicTBa 0e3 BUHA, aKo HE € MMaJI0 Bh3MOXKHOCTTA J1a OCh3Hae 00IecTBeHaTa
onacHocT (1.4.3.).
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YnopaxusBaHeto Ha vis absoluta wMmmepaTHBHO Hajara Ha NPUHYICHUS
MEXaHUYHO ,,IeHCTBUE” WM ,,0e37aeiicTBue”. [lpu meicTBUTEIHATA UM MHUMAaTa
KpaiiHa HEOOXOAMMOCT TOW HsAMa PABHOCTOCH HM300p MEXIy ABaTa (haKTUUECKU
BB3MOXKHM BapHaHTa Ha TMOBEJICHWE - Jia CIacH WIM Ja TIOKEPTBa 3aCTPAIICHOTO
npaBHO Onaro. [Ipu TpuTe mocoyeHW XHUMOTE3U ,,CcBOOOAATAa HA BOIATA € WU
HAI'BJIHO HM3KJIIOYEHA, WJIM CHJIHO MOTHBUpaHa KbM HU300p Ha BapuaHTa Ha
NMOJYMHEHHE Ha TpPHUHYAAaTa W U3BBPIIBAHE Ha BpeAOHOCHOTO aesHue. [lopamu
nurca Ha aestHue (vis absoluta), nian Ha 001IeCTBEHA OMACHOCT U IPOTUBOMPABHOCT
(kpaitHa HEOOXOJUMOCT), WJIM Ha YMHUCHI WU BUHa (MHUMa KpaiitHa
HEOOXOAMMOCT) MPECTHINIEHUETO U HaKa3aTeJHaTa OTTOBOPHOCT HA MPUHYJEHOTO
JIUIE Ca ChOTBETHO U3KIIIOUYEHH (T.5).

Koraro ,,cBo00maTa Ha BojisiTa” CHIIECTBYBAa, MHAUKUpAHAa OT BUHATA HA
OPUHYACHOTO JIMIle, TOraBa MpUHIUIMAIHATA NPEANOCTaBKa 3a HaKa3aTellHa
oTroBopHoCT € Hanuue. Ho ,,cBo0o/aTa Ha BoJisiTa” € OrpaHWyeHa OT MPHUHYAATA.
ToBa obOcrosiTencTBo TpsiOBa 1a ce B3eMe MPEABU OT ChJa MPHU ONPEAEITHETO Ha
HaKa3aHUETO, ChbPa3MEPHO Ha CTEIEHTA Ha OTpaHWYaBaHe Ha cBoOojara (T.5).

CreneHTa Ha OrpaHMYaBaHe Ha cB0OOJaTa Ha BOJIATA WM CTEIEHTa Ha
JOMUHAILIMS Ha TPUHYACHOTO JESHHE KaTO BapHaHT MPH IOBEICHUYECCKUS H300p
MOXEM J1a O3HauuM KaTo e(EeKTHBHOCT Ha mpuHynaata. EdekTuBHOCTTa Ha
MpUHYyJaTa 3aBUCH OT MHOXECTBO (PAKTOpU M OOCTOSITENCTBA, MPEUYYNEHU Mpe3
Ch3HAHUETO Ha >KEpTBaTa, HO MPEAM BCUYKO OT OIIEHKaTa Ha NPUHYACHUS 3a
peanmHocTTa Ha 3arutaxara (,,IeMCTBUTETHOCT WJIM ,,CEPUO3HOCT  Ha 3ariaxara),
HO CBIIIO M OT - ChIBPXKAHUETO Ha 3ariaxata u ¢popmaTa Ha HEHHOTO M3pa3sBaHe,
MHTEH3UTETa Ha MPUHYyAATa, JMYHOCTTA Ha JIeella U Ha MOCTPaalius, PECTIEKTUBHO
HEroBaTa ys3BUMOCT.

C orpanunyaBaHeTo Ha CBOOOJAaTa HA PEIICHUETO W HA BOJIATA MPHUHYJATa
¥MMa 3HAYUTEITHA POJIS IPY WHIWBUAYATH3allMATa Ha HaKa3aHUETO, KaTO 3aTHO ChC
CPaBHUTEIHO TMO-HUCKaTa OOIECTBEHA OMACHOCT Ha Jieella CHMYKaBa CTEIMEHTa Ha
oOIecTBeHaTa onacHoCT Ha aesiaueto (wi. 54, an. 1, 1. 1, mpenn. 1 HK), umu npsiko
gype3 hopmupanero Ha crenuduanus motuB (wi. 54, an. 1, 1. 2, npenn. 1 HK) u
€1, HO CBILIO U Ype3 MPUHOCA CH 32 CHI)KABAHETO Ha CTEMEHTA HA BUHATA.

§2. IIpaBHa npupoaa Ha uHCTUTYTa HA wWi. 16a HK

[IspBOTO yCcnoBUE 3a M3KIIOUYBAHETO Ha BUHaTa mo wi. 16a HK e neeust na
€ MoCcTpajai OT ONpeeNieH BU MPECThIUIEHNE. 3a U3IIBIHEHUETO HA TOBA YCIOBUE
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no ui. 16a, an. 1 HK e goctatbuHo (M HEOOXOIUMO) IECIBT Ja € MOCTpaaasl OT
npecThivieHne mo wi. 159a wm wi. 1596 HK. be3 BcskakBo 3HadyeHHe 3a
IPUIOKMMOCTTA Ha pa3nopendaTa € 1ajd OHEBUHEHMST, OCBEH TOBA, € MOCTPaaal
¥ OT BTOPUYHOTO MpecThivieHue no wi. 1598 HK.

TpaduxbT Ha Xopa 1Mo wi. 159a u un. 1596 HK ce paskpusa cripsimo Tpaduka
no wi. 1598 HK He camo karo mbpBHYHA, HO W KaTO NpeBapUTEIHA MPECThIIHA
nerHocT. ChOTBETHO, BTOPUYHOTO MpecThiuieHne no 4. 1598 HK e ocHoBHata
npectbliHa AeiHocT. He3zaBucHMMO OT OOCTOSITEICTBOTO, Y€ € OCHOBHA, TS HE €
3aIbJDKUTEIIHO He0O0X0[uMa 3a puilokeHueTo Ha 16a, an. 1 HK.

3akonoxarenstT Ha EC crnenBa HEOTKIOHHO €AWH W ChIIM MPUHIUIL:
CTaHIApThT 3a KpUMHUHAJIM3UpPAHE Ha Tpaduka Ha Xopa IpenarnoJara JIMIca Ha
JIEHUCTBUTENTHO M BaJUAHO ChIJIaCME€ Ha MOCTpajaius Ja Oble MOJUIOKEH Ha
Tpaduk. Penybnuka bbarapus BbBeXZ1a B CBOETO HAKa3aTEIHO 3aKOHOAATEJICTBO
MEXIYHApOJIHUTE M E€BPOMEHCKUTE CTAaHAApPTH 3a KpUMHUHAIM3UpaHE Ha Tpaduka
Ha XOpa ¢ KBAIM(UIMPAHUTE ChCTaBU 1Mo Wi. 159a, an.2 u un. 1590, an.2 HK. 3a
BBBEXK/IAHETO HA CTAaHAAPTUTE TE3U ChCTABU Ca JOCTAThbUHU. MOXKEM /1a TIpUEMEM,
HaJXBBPJISHETO HAa CTaHJAPTUTE OT OBJArapCKUs 3aKOHOJATEN C pas3nopendara Ha
1. 1598 Bp. wi. 159a, an.2 u un. 1596, an.2 HK, HO HE 1 OTKIIOHEHHETO OT TAX C
HopMuTe Ha ui. 159a, an. 1 u un. 1596, an. 1 HK. Te unkpumunupar tpadpuka Ha
I'BJIHOJIETHO JiMlle 0e3 Ja € W3MOJI3BaH HSAKOW OT MPOTHBOIIPABHUTE CHOCOOH,
nocoueHu B wi. 2, nap.l ot Jupexruna 2011/36/EC, 1.e. korato IuueTo yyactsa B
Tpaduka 10OpOBOJHO, CIEABAWKU CBOATA CBOOOMHA BOJis. PeleHueTo Ha Haius
3aKOHOJATEJ HE TapaHTHpa M0-BUCOKA 3aIUTa, HUTO HAIXBBPISI MEXKIAYHAPOAHUTE
U €BPONEICKUTE CTaHJApTH, a MPEACTABIISABA KIMEHHO OTKJIOHEHHUE OT TSAX, IPHU TOBA
— HEONPAaBJIaHO U HEHYXHO, KaTO MPEIOCTaBs MpaBHa 3aKpHiia Ha UHTEpeC, KONTO
HE CBIIECTBYBAa WJIM Hal-MaJKO OT KOMTO CyOEKTHT Ha MPaBOTO BaJIHMIHO CE€ €
OTKa3all.

HeocHoBaTenHOTO pasmmupsBaHe Ha o0xBara Ha TpadHKa Ha XOpa ¢ HOPMHUTE
Ha wi. 159a, an. 1 u un. 1596, an. 1 HK Bonu no pasmmpsiBaHeTo Ha Kphra Ha
mocTpaganuTe OT TpadHK, KOMTO BKIIOYBA M JIMIIA, KOMTO HE ca MPEThpIICIN
HACWJIME WJIM Apyra HEmpaBOMEpHa (opMa Ha BB3JICHCTBHE BHPXY TAXHATA BOJIS.
PasmmpsiBaHeTo Ha KaTeropusaTa Ha TMOCTPAJAIUTe OT CBOS CTpaHa BOIU  JIO
paslMpsBaHe Ha Kpbra Ha CyOEKTHUTE, U3BBPIIMIM HaKa3aTEIHOMNPOTUBOIIPABHU
JIesTHHs, KOUTO Morar ja ObJaT OHEBHHEHM Ha ocHoBaHue wi. 16a, an. 1 HK. Ot
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Ta3u pasnopenda Morar jJa ce BB3ION3BAT M JIMIA, KOUTO HE Ca IMPeThpIeNH
HETPaBOMEPHO BB3JICHCTBHE, 3a Ja ObJAT MOTHBHPAHU 32 ydacTue B Tpaduka u
JOpY CaMU ca MPOSBUIIM WHUIIMATHBATA 3a TOBa. Taka ce HaaXBBpis 00XBAaThT HA
KaTeropusTa HaHCHaKa3aHUTE JIMIA, OYepTaHa B M3KIIIOYBAIATa HOPMA HA 4. § OT
Hupextura 2011/36/EC.

Ot npyra ctpaHa obadye, ¢ Orjie]] Ha LIETUTE 3a eKCIUIoaTalusl Ha JKepTBara,
00paTHO — KPBI'bT Ha MOCcTpagatuTe oT Tpaduk no wi. 16, an. 1 HK e mo-tecen B
CpaBHEHUE C Ta3u KaTeropus JIMIa Mo 4j. 8 OT TUpPEKTUBATA.

JlupekTrBaTa BB3MpHEMa TMO-IIUPOKO pa3doupaHe 3a Tpaduka Ha Xopa B
cpaBHeHHe ¢ PamkoBo pemenne 2002/629/IIBP kato BKIIIOUBa JONBIHUTEIHU
dbopmu Ha excrutoaTanyus. Mexy Te3u JOMBJIHUTEIHU POpMH € U ,,eKCILIOaTaIIHs
3a MPECTBIIHA JAEHHOCTH (M3pUYHO 4.2, map. 3 OT JAMPEKTHBaTa), IMPEaBUIACHA
KaToO BB3MOXKHA I11eN1 Ha Tpaduka. TakaBa BB3MOXKHA I HE OTKpHUBaME€ Cpell
M3YEpIaTeIHO U30POCHUTE CIEHUAIHU 1IeJIU B ChCTAaBUTE Ha TpaduK Ha Xopa B
gamus HK.

HabupaneTo, TpaHCIIOPTUPAHETO, YKPUBAHETO WM IMPUEMAHETO HA OTIECITHU
JULA WIA TPynu OT XOpa C LEN ,,eKCIUIOATAMSA 3a NMPECTBIIHA JIEWHOCTH HE €
TpaduK Ha Xopa Cope ObJArapCKUs HaKa3aTeJIEeH 3aKOH.

HecnobOpassiBaneTo Ha OBJITAPCKUS 3aKOHOJATEN C MO-IIMPOKOTO pazoupaHe
3a Tpapuka Ha xopa B HakazareiaHoto mnpaBo Ha EC wuma 3a mnocnenuua
M3KJIIOUBAHETO Ha OMpe/iesieHa KaTeropus Julla OT Kpbra Ha OHEBUHSBAHUTE IO YJI.
16a, an. 1 HK, makap 4de cnopen €BpOINEUCKUTE CTaHAAPTHU T€ Ca XKEPTBU Ha
Tpaduk C 1en ,eKCIloaTalus 3a TMPecTbIHU JeWHOCTH . bbiarapckoto
HaKa3aTeJIHO MpaBo obave HE T'M MpHU3HaBa 3a TakMBa. A THKMO T€ Ca OCHOBHATa
KaTeropusi )KepTBU Ha TpaduK, YUATO HAKa3aTeIHa OTTOBOPHOCT CIIOPET 4. 8 OT
JTUPEKTUBATA CIIEABA JIa CE€ U3KITIOYH.

KpbrbT HA IOCTpagaIUTe OT NPECTHILICHUS] 1 OHEBUHEHH MO Wwi. 16a, an.2 oT
namst HK v to3u o wit. 14 ot JlupextuBa 2011/92/EC nonauano ceBmagar (T.1).

[Toctpananoro nuue mo uin. 16a HK e Ouno npunyneHo na u3BBpIIU
OPOTHUBOIIPABHO  JAeMCTBME WM  Oe3NelCTBHE  4Ype3  M3MO0JI3BAaHETO  Ha
viscompulsiva(t.2).

[Mpunynara mo wi. 16a HK(viscompulsiva) ce ocHOBaBa Ha MOJIOKEHUETO Ha
3aBUCUMOCT Ha MocTpajanusi ot Aeena. [Ipunyaara crou B ,npsxka Bpb3ka~ (WL
16a HK) ¢ monmokeHMETO Ha 3aBUCMMOCT Ha »epTBara OT Jeeua U B ,,KOCBEHA
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Bpb3Ka~ - C MbPBONPHUYMHATA - TpaduKa HA XOpa WM JPYrOTO MPECTHIICHHE,
JIOBEJIO JI0 3aBUCUMOCTTA Ha JKepTBara.

Pasnopenoure wHa un.8 ot JlupektmBa 2011/36/EC m ma un. 14 or
nombiBamara Jupexktusa 2011/92/EC u3kimrouBat Haka3zaTelIHaTa OTTOBOPHOCT HE
32 BCUYKHU NPECTHIICHUS, KOUTO XKEPTBUTE Ha Tpaduk ca OWIM NpPUHYIEHH 12
M3BBPIIAT, a CAMO 32 TE3U MPECTHIUICHUs, KOUTO Pea3upaT HErocpeacTBeHATa
nen Ha Tpaduka, OT KOWTO T€ ca MOCTpajaid WIM IO ChUIECTBO IMPEICTaBISABAT
TSAXHA eKCIUIoaTalMs KaTo JKepTBH Ha TpaduK Ha XOopa, KakTo H 32
MPECTHIUICHUATA, CHITBTCTBAIIM TpaduKa Ha XOpa.

B oTinune OT AMPEKTUBUTE, KPBI'bT HA OHEBHUHSIBAHUTE MPECTHIUICHUS
ceriaacHo wi. 16a HK e Heompenenen u HeorpanuueH. [Ipu ToBa Toil 6e3cmopHoO,
BKJIIOUBA YOMICTBA, MAaCOB TEPOP U M300I110 BCAKAKBU (OPMH HA TEPOPUIBM U JP.
noj. Bp3HMKBa BHIPOCHT JIOKOJKO Ta3H paznopenda € B ChOTBETCTBUE € Wi. 28 OT
Koncturynusita Ha PenmyOnuka bbarapus, nporiacsBail BbPXOBEHCTBOTO Ha
IIPABOTO HA XKUBOT, OCTABEHO HE3AIUTEHO OT NPECTBIUIEHUATA HA JKEPTBUTE IO YJI.
16a HK, kakTo 1 JOKOJKO T choTBeTCcTBA HA wi. 2 K3ITHOC?

CohIeBpeMEHHO HEHAKa3yeMHUTE CIIOpeNl IUPEKTHBAaTa MPECTHIUICHUS,
M3BBPIIBAHM OT JKEPTBUTE B JBOWCTBEHATA POJS HA TIPECTBIICH CYOEKT U
eKCIUIoaThupaH 00EKT, o0aue ca Haka3yeMH Ha OOII0 OCHOBaHUE MO OBJTapCKOTO
HAKa3aTEJHO MPaBo, KOETO HE MO3HaBa Tpaduka HA Xopa C Lel ,,eKCIuIoaTalus 3a
MPECTbIIHU JEUHOCTH .

Jokaro nwpBara anuHes Ha 4. l6éa HK ce pasmumnHaBa wim He e
KOOpJIMHUpAaHA C JUPEKTUBUTE (KaTO pa3MHUHABAHETO CE€ IBJDKM M Ha MPOIMYCK B
neduHupaneTo Ha Tpaduka Ha xopa mo wi. 159a, an. 1 HK), To BTopara anunes e
HampaBo Oe3mpeaMeTHa M Oe3CMHCIICHAa TpH TpaHCIOHMpPaHEeTO Ha JlupexkTuBa
2011/92/EC  mopagum  HEChCTaBOMEPHOCTTa HAa  OHCBHHSIBAHHUTC  JICSHUS
(TpocTUTynHsATa W MOsBaTa B MOpHOTpadus HE ca MPECThILICHNE MO0 OBATapCKOTO
HAKa3aTEJIHO MPaBo).

W3mexny HeHakazyemute JesHus o wi. 8 ot Jupextusa 2011/36/EC B ui.
16a, an.l1 or mamug HK ca oOxBaHaTH OHE3HM OT TAX, KOUTO CaMO CBIITBTCTBAT
TpaHCTPaHUYHUS TpapuK HA XOpa — JOKYMEHTHH TMPECTHIUICHHS, MPECTHIUICHUS,
CBBbpP3aHM C HE3aKOHHO IPEMUHABaHE Ha Jbp’KaBHATa TpaHULA U Ap., KOUTO
UMEHHO C€ OCBIIECTBABAT ,,B MpsiKa BPb3Ka~, ChIVIACHO WM3MOJ3BaHMs B wil. 16a,
an.l HK u3pas.
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Pasnopenoute He camo Ha ui. 14-16, Ho u Ha un. 16a HK ca cy6cuanapuu
10 OTHOIIIEHHWE Ha Te3M 1o Wwi. 9, an. 2 m wit. 12-13a HK.

Hopmara na un. 16a HK e cyObcunuapHa u mo OTHOIIEHHE Ha HOPMHUTE Ha
. 14-16 HK. IlpecTbruieHueT0 1 HaKa3aHUETO HA MPUHYAEHOTO JIMIIE Clie/Ba Jia
ce M3KIII0YaT ,,B ChOTBETCTBHE ¢ OCHOBHHUTE NMPUHIIMIIN HAa MPABHUTE CUCTEMH Ha
JTBP)KaBUTE YICHKH . AKO BUHATa Ha MIPUHYACHOTO JIMIIE OM MOTIJIa Ja ¢€ U3KITI0UN
Bb3 OCHOBA Ha HSIKOE OT ,Kjlacuueckure’ ooOcrostencrsa mo wi. 14-16 HK,
pasnopendara Ha wi. 16a HK 6u ce okazasia u3nuiHa U HEMpUiIoKUMa.

He ¢ BB3MOXHO mnpunHynara no 4i. 16a HK pa uskiaioun BHUHATa Karto
CBOMCTBO Ha NpecThIiieHneTo. Pasnopendara Ha wi. 16a HK He Moxe na 1onmbiHu
,kiacuaeckure” obcrosTencTBa mo wi. 14-16 HK u 1a muMa Haka3zaTeIHOIIPAaBHOTO
3HaYCHHUE HA E€JWHCTBEHOTO IMPABHO OCHOBAHME 3a M3KJIIOYBAHETO Ha BUHATa (T.2).

[Ilom mpuHypaTta c¢ xapakrtepuctukute no wi. 16a HK Bbopexku uzpudHo
00SIBEHOTO BCBHIIHOCT HE M3KIIOYBA BUHATa, TOTaBa €IWHCTBEHATA ,,TEXHUYECKA’
BB3MOKHOCT 3a IEMOHTUPAHE HA MPECThIIHATA KOHCTPYKIIMS HA BUHOBHOTO JIESTHUE
Ha JKepTBaTa OT TpapuK € M3KIYBAHETO Ha IMOCIEIHOTO (TIETOTO) CBOMCTBO Ha
MPECTHIUIEHUETO — ,,HAKA3YEMOCT .

Hopmara, wu3kimoyBamia Haka3yeMOCTTa Ha BHUHOBHOTO (yMHIIJIEHOTO)
JestHUe Ha MPUHYJEHOTO JIMLE, TOCTpasaio oT Tpaduk Ha Xopa, KaTo cyOcuauapHa
1€ HaMHUpa MPUJIOKEHHUE, caMO ako HopmuTe Ha wi. 12-13a HK n un. 14-16 HK ca
HENpUIoKUMHU (T.3).

B 3akmouenuero de lege ferenda ca mpemnoxkeHu ciaeqHUTEe U3MEHCHUS H
nonbiHeHus B HakazaTemHus KoaeKc:

I. Yn. 11, an. 3 HK ga Obae m3MeHEH IO ClICAHUS HAYWH: ,,JIesTHHeTO ¢
HENPEAMa3IuBO,  KOraTo  JECembT €  NPEABMXKAA]  HACThIIBAHETO  Ha
00IIIeCTBEHOOTIACHUTE TTOCJICIUIIN, HO € OWJI CUTYPEH, Y€ IIIe TH MPEeI0TBPaTH, UITN
KOraro He TH € MPEABIKIA, HO € HMall BB3MOXKHOCTTA Ja TH IPEIABHINH
npenorsparu’” (1. TpeTa,§3, 1.1- 6.1.).

2. Cp3pgaBa ce HOB ui. lla HK: ,Jlesnuero e HempenmaszinBO M KOTaro
JIeeITbT KaTO HAPYIIW MpaBHUJiaTa HA BHUMATEITHOTO W TPIKIMBO MOBEJICHUE CaM
MocTaBu cebe Cu B HEBB3MOXKHOCT Jla TIPEABUAM HACTHIIBAHETO HA
oO1iecTBeHoONIacHUTE nocneauuun” (. Tpeta, §1, 1.5.4.2.).
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3. TexkctsT Ha wi. 14 HK cieaBa ma Obae U3MEHEH 110 CIIEIHUA HAYUH:

»(1) Hecp3naBanero Ha O0O0OCTOATEICTBO, IIOCOYCHO B ChCTaBa Ha
MPECTHIUICHUETO WJIM Ha JIUICaTa Ha 0OCTOATENICTBO, M3KIIFOYBAIIO OOIIECTBEHATA
OMAacHOCT ¥ TMPOTHUBONPABHOCTTA HA JCSIHUETO, W3KIIOYBA yMHUCHIA U
CaMOHAJICSTHOCTTa OTHOCHO TOBA MPECTHILICHHUE.

(2) UzkmrodeHa € 1 HeOpEKHOCTTA, KOTaTo JASCIIbT HE € NMaJl Bb3MOKHOCTTA
Ja Ch3HABa OOCTOSITEIICTBO, MOCOYEHO B ChCTaBa HAa MPECTHIUICHUETO M Ja
MPEABUAN HACTBIIBAHETO HAa OOIIECTBEHOOMACHUTE TMOCIEIUIIA, WX J1a Ch3HABa
aurncata Ha  OOCTOSITEJNICTBO, HW3KIIOYBAIIO  OOIIECTBEHATa OMACHOCT U
IPOTHUBOIIPABHOCTTA Ha JIESHUETO W OOIIECTBEHOOINACHHUS XapaKTep Ha JIESTHHUETO,
WIK Jla TIPEIOTBpPAaTH HACTHIIBAHETO HA OOIIECTBEHOOMACHUTE mociuenuiu’ (TII.
BTOpa, §1, 1.5.1.-5.3.,1.6.3. 1 6.5., 1.7, T. 8.1.,8.3. u 8.4.2.; 7. TpeTa, §1, 1.6).

4. Hopmara Ha wi. 15 HK e mpaBuiiHO J1a moyTy4u pelakiius, KosiTo € OJIu3ka
1o Ta3u Ha ui. 43, ain. 1 H3 ot 1896r. (0T™.), U 1@ ce u3MeHu taka: ,,He e BUHOBHO
U3BBPIICHO JEIHUETO, KOraro JAeebT HE € TMPEIBKAAT U HE € uMal
Bb3MOXKHOCTTAa Jla MOPEABUIAUUIM Jla NPEeIoTBpaTH  HACTBHIIBAHETO  Ha
0011IeCTBEHOOTIaCHUTE Mochenuiu (ciay4daiiHo nesnue)” (Tia. Tpera, §3, T.1-5 u

6.3.).

5. Ce3pgaBa ce HOB ui. 15a HK cbc ciaenmHoTro chabpxkanue: ,,JleensbT,
V3BBPIINI HENMPEANa3inBO JIeSTHUE HE C€ Haka3Ba, KOraTo He € OWJ JUTBbXKEH Ja
MPEJBUIA HACTHIIBAHETO HA OOIIECTBEHOONMACHUTE Tociaeauiu” (1. Tpera, §3, 1.5
n6.4.).

6. Un. 16 na ObJe U3MEHEH MO CJIEIHUS HauuH: ,,He e MpecThHO AesHUETO,
KOETO € OCBHIIECTBEHO B H3IIBJIHEHHWE Ha MPOTHUBOIpPABHA CIIy)KeOHA 3aroBe]l,
JajJieHa Mo yCTaHOBEHUSI pell, aKO TS HE Hajlara 0YeBUJIHO 3a Jieella MPeCThIUICHHUE .

7. UneH 16a na Obli1e OTMEHEH.

8. Cp3maBa ce HOB wi. 34a cbC CIEAHOTO ChAabpkaHue: ,,KoiTto upes
ynotrpeba Ha aJKoXOJ, HAPKOTUYHU BEIIECTBA WJIM MO JAPYT HAUYMH CaM TPHUBEC
cebe CM B CBHCTOSHUE, W3KJIIOYBAIO0 BMEHSEMOCTTAa, W aKO B TOBAa CHCTOSHUE
OCBIIECTBU TPHU3HAIMTE HA TPEJBHUIICHO B 3aKOHA MPECTHIUICHHUE, CE HaKa3Ba C
HaKa3aHMETO 3a TOBa MpecThIieHne” (1. mbpBa,§1,1.1.2.).

9. Cp3maBa ce HOB wi. 340 CBhC CIENHOTO ChabpkaHue: ,,CoruanHaTa
HEBMEHSIEMOCT HA ITBIHOJETHO JIMIE, KOETO € TCUXWUYECKH 3/IpaBO, HO HE €
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CIIOCOOHO J1a Ch3HaBa OOIECTBEHOOMACHHS XapaKkTep Ha JESHUETO, HE U3KII0YBa
HaKazaTeJIHaTa OTTOBOPHOCT 3a U3BBPIICHOTO NpecThiieHne” (Ti1. BTopa,§1, 1.10).

10. ducno3unuara Ha HopMmaTa Ha wi. 143, an.l na mpuaoOue cienHarta
penakuus: ,, (1) Koilto npuHyau Ipyruro Aa W3BBPIIMA WIM Ja MPOIYCHE HElo,
OPOTUBHO Ha BOJSATa My, KaToO YHOTpeOM 3a TOBa CuWia, 3alllalllBaHE WU
3J10ynoTpedu ¢ BiacTra ci (...)” .

11. Bun. 152, an.1, 1.2 u3pa3swT ,,KaTo TO NPUHYAH KbM TOBa ChC Ja ObJe
3aMEHEH C ,,KaTo ynoTpeOu 3a ToBa”.

12. B un. 159a, an. 1 cnen aymara ,,M3Mn0a3BaHu” Ja c€ 100aBU TEKCTHT ,,3a
IIPECTBITHA IEUHOCTH , CJIE]T KOWTO Ja CE NTOCTABH 3aIleTas.

13. Ja ce cv3mame HOB wi. 1591 cbc cinenHus Tekcrt: ,,He e Hakazyemo
BUHOBHOTO JIGSTHUE Ha MOCTpajaio OT TpaduK Ha Xopa JIMIe, KOETO ChCTaBIIsABa
M3M0JI3BaHE Ha JIUIIETO 3a MPECTBHIIHU JACHHOCTH WU ChITBTCTBA Tpaduka, Korato
MOCTPAAaJIOTO JUIle € OWJIO TPUHYACHO Ja HU3BBPIIM JACSTHUETO U aKO TO €
HEMBJIHOJIETHO WIM € YNPaKHEHO MPOTUBOMPABHO BBH3JACHCTBUE BBPXY HEroBara
BOJIS 3a MOJIJIaraHeTO My Ha Tpaduk™.

bux cu mo3Boyui Aa npeasioka U €IHa BTOpa PEeAaKius Ha MPeJI0oKEeHUATa
B T. 12 u 13, He3aBucuMO 4e Ou Oumia MO-TPyJHO MpUETa MOpaayd HMHEPLUSATa B
pazoupaneTo 3a Tpaduka Ha xopa y Hac. Cropes MeH Ta3u pefakiusi € BCHITHOCT
ONTUMAJTHATA:

13.1. Hopmara Ha un. 159a, an. 1 nma Obae usmeHeHa taka: ,,(1) Koiito
HaOupa, TpaHCIIOPTUPA, YKPHUBA WM MPUEMa OTIEIHU JIMIa WK TPy OT XOopa C
1en na 0bAaT M3MOJI3BAHU 3a MPECTHITHU JACHHOCTH, 3a pa3BpPaTHU JNEUCTBHS, 3a
MPUHYAUTEIIEH TPY/l UK 3@ IPOCHS, 32 OTHEMAHE Ha TEJIECEH OpraH, ThKaH, KJIeTKa
WM TeJIeCHA TEYHOCT WM 3a Ja ObAaT Ibp’KaHU B MPUHYIUTEITHO TOJIYHMHEHUE,
KOTaTo JACSHUETO € U3BBPILICHO:

1. cipsimo Jvlie, HEHABBPIIWIO OCEMHAIECET TOJUHU;

2. 4ype3 W3IOJ3BaHE HaA TPUHYJA WIM 4Ype3 BBBEXKJAHE Ha JIMIETO B
3201y KICHUE;

3. upe3 OTBIMYAHE WM MPOTHBO3AKOHHO JIMIIIAaBaHE OT CBOOO/A;

4. upe3 U3NOJA3BaHE ChCTOSIHUE HA 3aBUCUMOCT;

5. upe3 3noynoTpeda Ha BIACT;

6. upe3 obelaBaHe, JaBaHe WK NOJIy4aBaHe Ha 00Jary;
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7. OT JUTbKHOCTHO JIUIIE MIPU WM TI0 MOBOJT U3MIBIIHEHUETO Ha Clly)k0aTa My,
ce Haka3Ba C JIMIIIaBaHE OT CBO0OJAa OT TPH JI0 JECEeT rOAWHU U TjI00a OT AeceT
XWIAAU OO0 ABaJeceT XUIISLIN jJeBa’”.

13.2. Anunes tpeta Ha wi. 159a na crane annHes BTopa.

13.3. Ynen 1596 na 6b1ae npecTpyKTypUpaH KaTo MOHOJUTEH C pelaKIusITa
Ha ceramHarta ajn.l, Kkato B Hes M3pasbT ,,TPH JI0 JBAHANECET TOJIWHU TOIWHU U
riao0a OT JeceT XWIIOM OO0 IBajeceT XWIAAU JeBa” Ja ce 3aMEHU C ,,IIET J0
JBaHAACCET TOAMHU M TJI00a OT ABAACCET XWISIH A0 METACCeT XMISIU JIeBa” .

13.4. Anunes BTopa Ha wi. 1596 na Ob1e oTMeHeHa.

13. 5. Ja ce cw3gage HOB wi. 1591 cbe cieaHoTOo ChabpkaHue: ,He e
HaKa3yeMO BUHOBHOTO JIESHUE Ha MOCTPajaio OT TpaduK Ha Xopa JHIE, KOETO
CBhCTaBIIIBA M3MOJ3BAHETO MY 3a IMPECTBIIHU JEHHOCTH WM CHIIBTCTBA TpaduKa,
KOTraTo JUUETO € OMJI0 MPUHYICHO Aa U3BBPIIH JEIHUETO .

14. B un. 177, an. 1 u3pas3swbT ,,CKJIIOHU HSIKOTO 1O HACWJICTBEH HAUYMH~ /1A CE€
3aMEHHU C ,,[IpPUHYIN .

15. B un. 188, an.l u 2 mymwure ,upe3 nmpuHyda’ Aa c€ 3aMEHAT C ,,KaTo
ynoTpeOu 3a TOBa CHUJIa WU 3alljialiBaHe”.
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I. GENERAL CHARACTERISTICS OF THE DISSERTATION
§1. Relevance of the Research

The subject's deed, conducted under a circumstance that excludes guilt, does
not express his free will. The perpetrator is not in the condition to take into account
the preventive influence of the criminal law, permanently exerted on the general
public's psyche. The punishment does not have moral-ethical and legal grounds,
nor can it achieve the ends pursued with its imposition. Understandably, these
circumstances rule out, on the basis of the law, the criminal liability for the
objectively caused publicly dangerous consequences belonging to the crime’s
composition. This institute is of utmost importance to the prosecutors' and court's
practice. In almost all cases dealing with criminal consequences not corresponding
to the subject's projections and desires, the question arises of the presence of any of
the circumstances laid down in Arts. 14-16 of the Criminal Code (CC). However,
not only do many of the questions raise substantive practical obstacles, but are also
contradictorily solved by the law enforcing bodies. Even decisions of the Supreme
Court (SC) and the Supreme Court of Cassation (SCC) cannot always be accepted
unreservedly.

The subject matter is one of the most complex, perhaps even the most
complex, in the criminal law matter. It is, of course, integrally linked to the
institute of guilt, fundamental to contemporary criminal law, the doctrinal debates
on which continue with endless offshoots and nuances of psychological and
normative (evaluative) theories. It also intertwines with a myriad other notions and
institutes of criminal law — imputability and non-imputability, crime’s
composition, the other circumstances ruling out criminal liability, the causal link,
the stages of criminal activity, complicity, etc.

Given the subject's significance and complexity, it is truly surprising
that, so far, we do not have a structured general theory on the circumstances that
exclude guilt, but also a legal research dedicated to them. The legal regulation of
the circumstances ruling out guilt in our criminal law since 1896 until today is
characterized with conservative ness and insignificant changes. This is due to the
lack of theoretical support. On the other hand, the centuries-old legal tradition has
led to scientific passivity and mechanical repetition of outdated traditional settings.
The legal regulation in Bulgaria of guilt's forms and the circumstances that rule it
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out, as we have known for decades, is only one of the possible variants. In other
European countries' criminal laws, the circumstances ruling out guilt are either not
laid down at all or only the mistake (or only the incidental act) is. In the Bulgarian
CC we have four such circumstances. In itself, the clearly expressed specificity of
the Bulgarian solution has led to the need for an in-depth research of the matter.
The present work is subject to the desire to fill in a significant lacuna in our
doctrine.

§2. Subject, Objectives, and Tasks of the Dissertation

1. Subject of this research are the circumstances ruling out guilt under
Bulgarian criminal law, individually and in their systemic-logical connection, and
the related problems with guilt and its forms, the freedom of will, imputability and
lack thereof, crime’s composition , coercion, human trafficking, problems of
transposition into our law of EU directives in relation to Art. 16a CC. Subject of
this research are also some aspects of the stages in the development of the
intentional criminal activity, the complicity, the causal link, insofar as related to the
subject matter.

2. The present work's objective is to theoretically justify and create a
model of legal governance in CC of the circumstances that exclude guilt as well as
to contribute to facilitating and improving the practice of applying the legal
institutes included in this subject's research matter.

For the achievement of the above objectives, the following main tasks
are set out:

It develops a general notion of the circumstances that exclude guilt,
which appropriately reflects their essence and public-legal objectives pursued;

This provides a definition for each notion of each of the circumstances
under Arts. 14-16 CC;

The research in-depth and in detail the institute of the mistake,
including through the prism of the composition of the crime, and the types of
mistakes;

To determine the scope of application of the provision in Art. 15 CC;

It clarifies the correlation between the institutes of the mistake and the
"Iincidental act™;



44

It analyzes the relevance to the objective of the criterion of "publicly
dangerous consequences";

To investigate the legal nature of the conduct in the execution of an
illegal official order;

This bring to light coercion as a circumstance ruling out and attenuating the
criminal liability;

This clarifies the actual legal consequences of the circumstance laid down in
Art. 16a CC;

To justify a correct approach in transposing into our law the relevant EU
directives in relation to which Art. 16 CC was adopted;

It gives an answer to the question, which of the circumstances under Arts.
14-16a CC truly exclude guilt, and in what hypotheses;

Subject to legal practice in the application of the provisions of Arts. 14-16
CC to a critical analysis.

§3. Methodological Foundations of the Dissertation

In the research is used the dialectic method, a universal method of
knowledge. The legal norms are clarified in an integral relation to the public-legal
objectives before them. The methods of formal logic, comparative-legal and
historical, as well as all means of interpretation of the legal norm are used. The
guestions' interpretation is linked to a critical analysis of SC and SCC's practice for
the period of CC's application from 1968 to present day.

§4. The Dissertation's Scientific Novelty

The problematic of the circumstances that exclude guilt has not been the
subject of a separate and complete research in our theory. A scientific novelty are
the forty scientific inferences, definitions and new notions, and the fifteen de lege
ferenda proposals for amendments CC.

§5. The Work's Practical Significance

The research results can be used to improve the Bulgarian criminal law and
the law enforcement bodies' practice.

§6. Dissertation's Volume and Structure
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The dissertation's aggregate volume is 331 pages (spacing 1.15), including a
bibliography of 7 pages, containing 131 titles in Cyrillic and Latin alphabet. The
footnotes are 521.

The work's structure is made of an introduction, five chapters, and a
conclusion. The chapters are divided into paragraphs and sections with titles and
subsections without titles.

II. CONTENTS OF THE DISSERTATION
Chapter One. Notion for Circumstances Ruling Out Guilt

§1. Imputability and the Criminal's Property - Conduct, Public Risk, and
Irregularity - Mandatory Requirements for the Application of the Provisions of
Arts. 14-16 CC.

In this paragraph, the perpetrator's imputability and the crime's properties,
succinctly presented as objective illegality of the publicly dangerous conduct
committed, are considered in a sequential, objective and logical connection as a
mandatory requirement for the application of the provisions of Arts. 14-16 CC.
Only in their cumulative presence can a guilt be ruled out by a circumstance under
Arts. 14-16 CC.

The "un-imputability" of Art. 33 (1) CC is not the contradictory notion of
imputability. "Un-imputability” is opposed to the lack of imputability (the "un-
imputability” category). The true contradictory relationship A/nonA is
"Imputability” - "un-imputability”. The "un-imputability” under Art. 33 (1) CC is
not, but only such a lack of imputation, which is precisely the psychiatric pathology
among those indicated in the medical criterion. The "un-imputability" (lack of
imputability) is a broader category than "imputability” under Art. 33 (1) CC, which
also includes other hypotheses of absence of psychological faculties comprising
imputability, e.g. the young age of a newborn or a little child. Among these
hypotheses are the imputability ruled out by the heavy alcoholic intoxication or use
of narcotic substances, and the "public un-imputability”. The lack of imputability
outside the imputability under Art. 33 (1) CC also excludes the application of the
provisions under Art. 14-16 CC (p. 1.4, second chapter, §1, p. 10).

The conduct goes against the provision of criminal law and is illegal if it
realizes the composition of the crime in the provision of the provision. Therefore,
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the criminally illegal conduct is always illegal. But criminally illegal is that conduct
which realizes all - not only the objective, but also the subjective - of the
composition of the crime. It follows that the criminally illegal conduct is always
not only illegal, but also guilty, as guilt is a mandatory subjective element of the
crime. To be able to clearly distinguish between illegality and guilt as separate
property of the crime, it would be correct to link the illegality with a conduct that
realizes the crime's composition. Precisely the objective criminal illegality, as a
sufficient feature of the conduct's illegality, is the logical prerequisite for guilt.
Only if all of the crime's composition have been realized can any question of guilt
be posed. The illegal conduct may not be guilty if committed under any of the
circumstances under Arts. 14-16 CC (or under an "excusable” mistake regarding
public danger).

The conduct's objective criminal illegality (in comparison with the
composition of the constitution in the provision of a provision of criminal law) is
entirely sufficient for criminal illegality and the possibility of vindication. It is not
necessary to examine the contradiction between the objectively criminally illegal
the normative "idea for law", the "legal order as a whole", with "norms as a whole".
It is totally unlawful to behave in a manner that is contrary to norms of civil law,
administrative law, and other norms outside criminal law.

The provisions of the circumstances ruling out the guilt are applicable only
iIf the conduct realizes the composition of the crime, but, indeed, and not in a
“formal” fashion. The actual objective of criminal illegality requires not only the
mere "correspondence” of the conduct committed with the "objective elements”,
but also the lack of "insignificance" (Article 9 (2) CC), as well as the lack of a
circumstance out of public danger and conduct's illegality. The presence of such
circumstance rules out the possibility of guilt and therefore the application of the
provisions of Arts. 14-16 CC. The provisions of Arts. 14-16 CC is subsidiary to
those under Arts. 9 (2) and 12 -13a CC.

§2. The "Circumstance" Characteristic under 14-16 CC

Of material significance is the question, at which moment the presence or
absence of a circumstance ruling out the guilt should be examined. It is known that
imputability and guilt, as psychological faculties and experiences of the perpetrator,
must be given at the time of committing the objectively illegal conduct. Therefore,



47

this is the moment when, if a circumstance under Arts. 14-16 CC is present, the
guilt and the crime would be ruled out.

It represents a certain difficulty in justifying the criminal responsibility of a
mentally healthy person who, at his own will, is subjected to alcoholic intoxication
(high degree) or narcotic intoxication, etc., but realizes the objective elements of a
crime in a state of lack of imputability (or un-imputability under Article 33 (1) CC).
For the filling of the lacuna in the CC, the creation of a new criminal provision is
proposed (analogous to Article 47 of the Law on Obligations and Contracts, end of
text), on the basis of which the penalties envisaged in CC, although carried out "in
a state of unconsciousness™ following the use of alcohol or other substances. In
accordance with the general rule, the guilty commission of conduct when applying
the proposed rule is to be done with the view of the moment of the presence or
absence of a circumstance under Arts. 14-16 CC during the commission of the
crime, envisaged in the norm, or during the use of alcohol, drugs, etc.

The circumstances that rule out guilt may be understood strictly as
subjective circumstances laid down in Arts. 14-16 CC which always rule out the
mental content of the intent (guilt), among which we discern as a "classic
circumstance ruling out guilt” the mistake under Art. 14 (1) CC, and also broadly,
when we add to the circumstances in the strict sense a complex of myriad of
objective and subjective circumstances, which, although some of them are laid
down in law (Article 16 CC) distant cause that leads to the lack of mental content
of intent (guilt) or rule out an element (“shall" and "could" anticipate the publicly
dangerous consequences) of the notion of negligence (Arts 14 (2) and 15-16 CC).

§3. Freedom of Will and the Circumstances Ruling Out Guilt

In criminal law, freedom of will logically manifests itself first as
imputability. In the legal understanding of imputation as the perpetrator's ability to
be "in charge of his actions", is directly reflecting the sole essence of freedom of
will as a possibility for a behavioral choice. Precisely for this reason, imputability
is a direct legal projection of freedom of will. Only the imputable subject, as solely
fit to abstain from the criminal conduct, and in this sense to be "in charge of his
actions*, can be truly "free" (p.

"Free will's road into criminal law” merely begins, but does not end, with
imputability. Farther down, this road continues as the quality of the criminally
liable person's criminal property and passes through the conduct's internal side.
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"The necessity," manifesting itsel0066 through the needs emanating from or
determined by the external living conditions, transforms into "freedom™ through the
intellectual and volitional processes comprising the conduct's inner side. The
mental experiences in the gradual passage and unfolding of the motivational
process and the formation of the objective, accompanied by the idea of the ways
and means for its achievement, are the mechanism that transforms the "'necessity"
of a certain need into "freedom "Of choice for its satisfaction and the concrete
means forit (p. 3.2.).

At the end of the logical chain, "freedom of will" connects with guilt.
However, the choice of behavior becomes guilty not in itself, but within the
framework of the alternative "criminal-not criminal”. Only the guiltily acting
subject has the freedom to choose to abstain from conducting a publicly dangerous
and illegal conduct. When acting with intent, the perpetrator commits objectively
the criminally illegal conduct despite the counter-motivational potential of the idea
of the inevitable or possible onset of publicly dangerous consequences. In the case
of negligence, the perpetrator has not realized the publicly dangerous nature of the
conduct, but has the actual possibility to do so. He had demonstrated in his duties
the necessary attention and care that he was able to, then he would have realized
the existing possibility to project in his consciousness the idea of his conduct's
possible publicly dangerous consequences, which would have allowed him to avoid
them.

The realization, or the possibility therefor, of the public danger forms the
behavioural alternative which includes as a possible variant the choice of abstaining
from committing the criminally illegal violation. In this context, they form the
basis for the reproach against the guiltily committed illegal conduct.

"Freedom”, as a possibility to take decisions freely and as a choice within
the publicly conforming behavior, as a free choice, but also with the view of public
assessment of conduct, may be ruled out by lack of guilt. In the event of lack of
guilt, the subject has not, and could not have, anticipate n the onset of the conduct's
publicly dangerous consequences. Obviously the concrete subject, having acted in
the concrete conditions of time, place, and setting, having not only been realized,
but also not having the opportunity to realize the publicly dangerous character of
the conduct, could not have had a reason to abstain from it . He may not have
projected in his or her consciousness any contradictory reason relating to the
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possibility or inevitability of causing the publicly dangerous consequences and, on
this basis, to change the way, means or circumstances of the conduct commission,
or to abstain from performing the concrete illegal conduct if it happens to be the
only way for him to satisfy his need (3.3.).

Only a subject with free will, who takes a decision and acts with a true
choice between two or more variants for behaviour, can all commit a crime and be
punished for it. The imputation, the internal conduct and the guilt are inextricably
linked to freedom of will. Imputability-conduct's internal side-guilt can be seen as
a relationship or composition (*'subjective grounds for criminal liability"), whose
legal framework in the CC triply guarantees the linking of criminal liability to the
free will of the perpetrator. And, besides, at exactly this sequence. Our CC treats
imputability as the quality of the criminally liable person and the conduct and guilt
as property of the crime (Article 9 (1) CC), which it declares to be the sole ground
for criminal liability Article 35 (2) CC). In this way, our criminal law is
consistently pursuing the principle of constellation that criminal liability for an
illegal violation arises only for a subject who has acted with a free will. In the
broad sense (without extirpating the differences between them), we can consider
the "subjective ground" of a common platform that brings together the imputability,
the inner (mental) side of the conduct, and the guilt, "For criminal liability (of
course, in the mandatory presence of guilt too). The presence of guilt means, and is
the last guarantee that the subject has manifest his will freely. The connection
"freedom-liability"”, which is fundamental to contemporary criminal law, provides
the moral-ethical and rational reason for criminal liability.

The provisions of Arts. 14-16 CC are the legal grounds for ruling out
of criminal liability of an imputable person whose criminally illegal objective
conduct does not reflect his free will (p. 3.4.).

The investigation in Chapter 1 is summarized in the following
definition for circumstances that exclude guilt: these are circumstances which rule
out the mental content of the intent (guilt) or a legally established element of the
notion of negligence of the imputable subject of the publicly dangerous the conduct
that has made a crime's objective composition, which circumstance is the ultimate
and absolute legal guarantee for the exclusion of criminal liability, when the
conduct does not reflect the will of the perpetrator and does not merit the legitimate
organization's reproach.



50

Chapter Two. The Mistake under Art. 14 CC
§1. Concept of Mistake as a Circumstance Ruling Out Guilt

In the case of an mistake as a circumstance ruling out guilt there always
lacks a correct or corresponding idea regarding the crime's constituent element.

The factual circumstances, including the mistake's object, belong, foremost,
the facts, the ontological realities. The mistake under Art. 14 CC, however, must
not be equal to the mistake in facts (error facti). The "factual circumstances"
within Art. 14 CC also include the "normative circumstances"”, "legal properties”,
"juridical moments", etc. In general, the "factual™ circumstances may also be of a
normative nature, provided that they are indicated in the committed composition of
the crime. For example, subject to mistake under Art. 14 CC can be a third party's
ownership over the property, violation of normative provisions or regulations (Arts
136, 253b, 254a, 342-343, 389 CC, etc.), the lack of permission - "without
permission™. 252 (1), (2); 339; 339a; 380; 386 CC, etc.), "illegality" of the conduct
(Arts. 206, 216, 216a, 270, 346 CC, etc.).

Among the mistake's "factual circumstances™ we have also number legal
notions ("an official”, "false document", etc.). For the sake of completeness it is
sufficient that the perpetrator is aware of the realities of life, from which the legal
notions indicated in the composition of the crime are drawn from and which are
available to everyone's cognition - that he is acting in relation to the office held
official ", that he is signing a receipt on someone else's behalf (" false document "),
that he is betraying important information for national security (" state secret "). In
other words, it is sufficient for the perpetrator to understand the essence of the
setting defined in the law and that on this basis he understands the nature of the
public relations that he impinges upon, respectively, his conduct publicly
dangerous nature. It is not necessary for him to know that factual realities stand in
the basis of notional elements, that these elements are unified in a legal notion, nor
the legal term denoting it, even less its legal definition (of "official", “false
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document”, “state secret”) or the provision where it is contained.

The mistake is legally irrelevant if the perpetrator is unaware of an
objective feature of the executed conduct. It does not matter whether this legal
feature describes a fact or a normative circumstance, a legal term, respectively.

Any mistake in a criminally illegal circumstance rules out the
perpetrator's awareness of the public danger of the act being committed, and hence
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- the “anticipation of the publicly dangerous consequences" that is necessary for the
intent and the possibility for which is required for the negligence. "lgnorance"
within the meaning of Art. 14 CC is equivalent to “failure to anticipate the
consequences of the publicly dangerous consequences” (p. 6).

If the ignorance of an objectively criminally illegal circumstance means
that the perpetrator "did not anticipate the onset of the publicly dangerous
consequences”, then the mistake in the sense of Art. 14(1) CC should exclude not
only the intent, but also the recklessness of the unlawful act. Because, according to
the provision of Art. 11(3) CC, in the event of recklessness, the perpetrator "has
anticipated the onset of these consequences”. Our legislator is not consistent and
does not take into account the fundamental setting that "anticipating the publicly
dangerous consequences" is necessary not only for the presence of intent, but —in
abstracto—also for the recklessness. The mistake under Art. 14(1) CC excludes
not only the intent, but also the recklessness, and that under Art. 14(2), only the
negligence, respectively, the guilt (p. 6.5 and p. 7).

Recklessness as a form of negligence can be ruled out on two different
legal grounds. One is the provision of Art. 14(1) CC — in the case of a mistake in
an objective criminally illegal circumstance (then the act is negligent). The other
legal basis is the provision of Art.15 CC and is applicable when the perpetrator is
not mistaken within the meaning of Art. 14 CC and the conduct’s public danger
(point 6.5 and 8.3).

In Art. 14 CC, the mistake that excludes the awareness of the public
danger, respectively, the intentional fault (Article 11(2) CC) and the recklessness
(Article 11(3) CC), remains unsettled. Accordingly, the lack of a possibility for
awareness of the public danger excludes negligence too. The mistake in the public
danger of the act, although not settled in our CC, is also known in the case-law
(see, for example, DSC No 12/73, p. 9).

The mistake in the public danger must bear the generic traits of the
circumstance ruling out guilt and reveal the typical features of the mistake as
ignorance or misguidance, or as a subjective circumstance excluding the mental
content of the guilt. This mistake should be distinguished from the mistake under
Art. 14 CC. It has an independent role and legal meaning. Although the
perpetrator is not in mistake under Art. 14 CC and is aware of all the objective
circumstances concerning the realized crime’s composition, due to another mistake
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concerning an element of objective reality (regarding the existence of a
circumstance excluding the public danger and the unlawfulness of the act) , he is
unaware of the public danger of his act.

But the awareness of the public danger of the act, or the possibility for that
awareness, is absolutely necessary for the presence of guilt under Bulgarian
criminal law. The mistake in the public danger excludes the intent and the
recklessness, respectively the guilt in general, despite the perception of the factual
consequences of the conduct. The anticipation of the publicly dangerous
consequences includes not only the perception of the external, objective features of
the consequences, but also the publicly dangerous nature of them and the act
causing them. In the case of recklessness under Art. 11(3) CC, the perpetrator “has
anticipated the onset of the publicly dangerous consequences”. Consequently, he
was aware of the publicly dangerous nature of the act. It is also clear that if he has
no idea of the public danger, it is not only impossible to predict the publicly
dangerous consequences, but he could not have “intended to prevent" the
consequences even though he was aware of their factual content. The perpetrator
has no motive to prevent the predicted factual consequences if he has no idea of
their public significance or is unaware that they are publicly dangerous. Ignorance
of the public danger excludes not only the intent but also the recklessness. Only
the question of carelessness remains open, but not about negligence as a whole.

It is logical to conclude that the mistake in the public danger must be
expressly settled as a circumstance ruling out guilt and thus complete the regulation
in our CC of the institute of the circumstances ruling out guilt.

The absence of a circumstance ruling out the public danger and the
unlawfulness of the act is not a constituent element of the crime. Ignorance of the
absence or misconception of the existence of a circumstance under Arts. 12-13a CC
in the event of putative, inevitable defense, putative extreme necessity, etc., is
actually the "ignorance" of a lawful negative circumstance. And since the
perpetrator is aware of all the objective elements of the crime, the provision of Art.
14 CC is inapplicable. We face a true mistake in the public danger. It is also
analogous when the subject of an objectively unlawful conduct acts in inevitable
defense, extreme necessity, etc., but is unaware that he violates any of the legal
requirements of these institutes, all of which absolutely necessary for the public
usefulness and lawfulness of the harmful act (Arts. 12-13a CC).
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From the point of view of the theory on negative elements, the
crime’s composition may contain a negative element. Negative elements play the
same role in the crime’s composition as the positive. According to this theory, the
composition of a crime includes as a compulsory negative element the absence of a
circumstance ruling out public danger and unlawfulness, because then the elements
of the legal composition will be not only necessary, but also always sufficient to
outline the public danger of their corresponding acts. If the act corresponds to the
composition, it will always be publicly dangerous unlawful. Conducts, in inevitable
defense for example, would be excluded from their scope owing to discrepancy
with (non-realization of) the negative element of the composition. Consequently,
the perpetrator’s awareness of all of the elements of the realized crime’s
composition would unconditionally mean that he is aware of the public danger and
anticipates the onset of the publicly dangerous consequences of his act, as well as
vice versa - the unawareness of even one of the elements, including the negative
one in putative inevitable defense, putative extreme necessity, etc., would also
unconditionally mean a classic mistake under Art. 14 CC and unawareness of the
public danger. If we showed imagination, we could, with certain effort, imagine
that the compositions of crimes always, though not explicitly—per argumentum a
contrario from the norms of Arts. 9(2) and 12-13a CC, which are norms of the
general part of the CC, with significance for all the norms in the special part of the
Code—contain a negative element, which refers to the absence of a circumstance
excluding the public danger and unlawfulness. Because such a negative element is
always absolutely necessary for the public danger’s reflection in the law. Besides,
we could use the analogy of silent regulation of the intent in the crime’s
composition, per argumentum a contrario from Art. 11(4) CC. It is understandable
from such a position that Art. 14(1) CC is applicable not only in the absence of
ideas or misconceptions concerning the factual elements belonging to the
composition of the crime, but also concerning the publicly dangerous nature of the
act (p. 646-06-111).

Still, this is only a theory and a quite controversial interpretation of Art. 14
CC. Moreover, the legal consequences of the mistake in the public danger should
not be inferred from Art. 11(2) and (3) CC. The institute of the mistake as a
circumstance ruling out guilt should be codified. In this regard, it is right for the
provision of Art. 14 CC to explicitly govern the mistake in the public danger too.
We should consider the extension of the institute’s scope to cover the unawareness
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of the publicly dangerous nature of the act, as a result of a misconception of the
presence of a circumstance excluding the public danger and unlawfulness of the act
(similar to § 8 of the Austrian Criminal Code and § 35 SG of Germany).

In the paragraph, special attention is paid to the problems of awareness of the
public danger of the committed act (p. 9). In this context, a new concept—*“public
imputability”—is derived as a possible hypothesis for the lack of imputability
(p.10).

The mistake is the unawareness by the imputable perpetrator of the
publicly dangerous and unlawful act of an objective circumstance referred to in the
composition of the crime, or the absence of a circumstance excluding the public
danger and the unlawfulness of the act, which excludes the intent and the
recklessness of the crime as well as the carelessness, provided that he did not have
the opportunity to be aware of the objective circumstance or the public danger,
respectively, the onset of the publicly dangerous consequences; by excluding guilt,
the mistake represents the last and absolute legal guarantee for the non-indictment
of the perpetrator whose act does not express his free will and does not deserve the
legally organized society’s reproach (p. 11).

§2. The Mistake through the Prism of the Crime

The mistake in the causal link is a classic mistake within the meaning of Art.
14 CC. If the perpetrator anticipated the actually materialized criminal outcome
(despite the almost mandatory discrepancy between his preliminary ideas with
some details or particularities of the unfolding of the cause), then there is no
mistake in the causal link. There is no mistake in the causal link when the
beginning and the end of the causal link (action and result) are correctly reflected in
the person’s perceptions, but the intermediate links are misconstrued. If the
perpetrator anticipated the onset of the publicly dangerous consequences, although
surprised by the plot of the causal process’s unfolding, it is not possible to rule out
intent and guilt.

There is no mistake in the causal link either, when the perpetrator anticipated
the unlawful consequences, but as a side or an additional outcome of his act, and
having agreed to their onset, he acts with eventual intent, or recklessly if he only
anticipated them in abstracto.
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It is correct to build on these principle settings, rather than from assessment
criteria that are vague and difficult to apply in practice - whether "the deviation in
the causal motion is significant”, or the mistake is in "some insignificant details in
the causal motion™; whether "the consequence is appropriate to the cause set by the
act" or "something atypical"; whether "the discrepancy is beyond the boundaries of
the generally anticipated development or beyond its common features", etc. It is not
possible to resolve the issues of guilt and responsibility on such an amorphous
surface (p. 1).

Some of the elements of the legal compositions may be related to the nature
and degree of the public danger, not to its presence. Such elements, let us call them
"peculiar”, are found in qualified (for example - Articles 116, 131 CC) or absorbing
(for example, Article 104 CC) compositions. The person does not act intentionally
or guiltily with regard to the consequences addressed in the qualified or absorbing
composition, as the unrealized element is inherent in them. He does not anticipate
these consequences in the sense that he is unaware of the specificity in their nature
related to the object (that the state secret is betrayed to a foreign state or that it is an
official who is murdered), or is unaware of the higher degree of their public danger
(that the murder or bodily harm was caused to a pregnant woman or a parent) (p.
2).

The ignorance of a lawful circumstance not only has no effect on the
perpetrator’s perception of the factual particularities of the criminal act and the
resulting unlawful consequences, but also on the awareness of their public danger.
Therefore, the lack of idea, or the misconception, about a lawful circumstance is
irrelevant to the existence and the form of the guilt of the crime. The mistake in a
lawful circumstance cannot rule out the guilt with which the crimes is committed,
but it can affect its degree (p. 3).

There is a mistake when the objective composition is present and the
subjective (Article 14 CC), not. On the contrary, in the "reverse mistake"”, the
objective composition is missing, and the subjective composition is present in the
perpetrator’s mind.

In principle, "reverse mistake" is what is known as "putative crime”. In a
"putative crime", the act does not constitute a crime at all. Even when the act is
objectively with a high degree of public danger, if "the objective composition is
missing", it is not criminally illegal and does not constitute a crime. The crime does
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not exist in reality, but only in the imagination of the perpetrator. The perpetrator
misleads himself that he is committing a crime, mistakenly thinking that the act
committed is punishable by law, or that he is effecting a suitable object with
suitable means, or that it is not insignificant, or that a circumstance under Arts. 12-
13a CC is lacking, or that he violates the requirements of these provisions, for
example by exceeding the limits of inevitable defense. "The reverse mistake" can
be "legal" as well as "factual".

The "reverse mistake™ is a broader category than "the putative crime”. It is
possible that the "reverse mistake" constitutes a "lack of an objective composition,”
but not at all, but only in comparison with the perpetrator’s misconceptions or in
accordance with the "subjective composition” in his mind. Then the act is not a
"putative”, but a real crime. It is possible that the act really does constitute a crime
and is unlawful (in the narrowest sense), but the "subjective composition” in the
subject's mind is richer than the realized composition of the crime. According to his
misconception, the committed act further completes other objective, unlawful
elements of the composition that are missing in reality. For example, the
perpetrator fulfills the objective elements of the crime’s basic composition, but, in
his view, the offense also contains a qualifying element (the insult is under Art.
146(1) CC, but the perpetrator erroneously thinks he is insulting an official in the
performance of his duties: Art. 148(1)(3) CC). In such cases of "reverse mistake",
the crime is correctly to be qualified in accordance with the composition actually
committed, i.e. the composition all objective elements of which are actually
realized and are encompassed by the perpetrator's intent (in the example, the insult
ought to be qualified under Art. 146(1), and not under Art. 148(1)(3) CC). Criminal
law’s qualification of the act, in accordance with the perpetrator’s misconception,
or under the composition indicated by the perpetrator’s intent, which goes beyond
the objective frame of the act actually committed and in objective lack of
unlawfulness of the acts under this composition, is unacceptable. In the case of
"reverse mistake" about the presence of a qualifying element, the correct legal
qualification is a crime completed under the basic composition, not an attempt at a
crime under the qualified composition (p. 4).

The subjectivist approach is equally inadmissible, like when it leads

to aggravation of the criminal liability in cases where the not unlawful
circumstance - the object of the mistake qualifies the crime and in the opposite case
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- the unlawful application of the norms of arts. 118, 119 and 132(2) CC, envisaging
a lesser punishment. The long-standing practice of the SC and the general belief in
our jurisprudence that if the perpetrator who is in the grip of strong emotion is
convinced, albeit wrongly, that the victim is the perpetrator of a severe illegal act
against him or his close ones, the intent of murder under Arts. 115—116(1)(1)—(6)
CC is not present, and hence Art. 118 CC is to be applied, raises objections. The
criminal law qualification under Art. 118 CC is inadmissible, for an understandable
and quite sufficient reason, namely that the killing of a person who has not actually
committed the violence against a perpetrator is objectively inconsistent with this
provision. The erroneous subjective perception of the perpetrator cannot substitute
for the non-realized (missing) objective features of the composition under Art. 118
CC. In fact, the act belongs (objectively and subjectively) to the composition under
Arts. 115—116(1)(1)—(6) CC. The perpetrator’s deception and the state of strong
emotion must lead to the mitigation of his criminal responsibility. But in the
individualization of the punishment. And not through the mechanism of the
incorrect criminal law qualification. The "degree of guilt" is lower because the
perpetrator is not aware of the actual degree of public danger to his actions (p. 5).

§3. Types of Mistake - "Inexcusable” and “Excusable"; "Factual" and
"Legal" Mistake

In Bulgarian theory and jurisprudence, there is no fully established, unified
understanding of the types of mistake - "inexcusable” and “excusable.

In our earlier theory, an ,,excusable" mistake, also called "substantial",
is the "legally relevant" mistake. This is the mistake that has as its object a
circumstance belonging to the composition or a mistake that rules out the
perpetrator’s perception of the illegality of the act committed insofar that it is
treated as a mandatory element of intent. Conversely, "inexcusable" is the legally
irrelevant mistake. This is a mistake referring to circumstances, the notion of which
lies beyond the psychological content of the guilt.

In later times, the new classification criterion has changed and is related to the
legal consequences of the mistake. The "inexcusable" mistake under Art. 14(1) CC
excludes not only the intent, but also the recklessness. Besides, regardless of the
specific reason for the misconception. The subject of this mistake, however,
“could”, i.e. he had the opportunity to bring to his mind the right idea about the
circumstance belonging to the composition and to anticipate the consequences of
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his unlawful act. Therefore, the mistake under Art. 14(1) CC does not exclude the
carelessness and the criminal liability, if such is provided by the law for a negligent
crime. The "excusable” mistake under Art. 14(2) CC excludes carelessness,
respectively, guilt in general. The perpetrator did not have the opportunity to orient
himself in the specific situation and to have knowledge of all the circumstances
envisaged in the composition. Such a person is not criminally liable.

The "factual” mistake is not so much a mistake in "facts" or in
"ontological facts" as a mistake in "“the factual circumstances”. It is the term
"factual circumstances" (referred to in the composition of the crime), which has
always or traditionally since 1896 been present in the legal framework of the
mistake in our criminal law, that gives the name of this kind of mistake as
"factual”. Since the composition also refers to "normative circumstances"”, the
mistake in "factual circumstances"” should not be equated with the mistake in facts
— error facti — and be opposed to error juris. In fact, the "factual™ mistake is
understood as legally relevant mistake. Yet, error facti falls always and only within
the scope of "the factual mistake" and never in that of the "legal™ one. As legally
relevant, the so-called "factual mistake” under Bulgarian criminal law is the
ignorance of a circumstance belonging to the objective composition (Art. 14 CC) or
of the publicly dangerous nature of the act.

The "legal" mistake, as a counterpart to the "factual”, is, in fact,
respectively, the legally irrelevant mistake. The "legal” mistake does not exclude
the guilt. The "legal" mistake is always "error juris”. But it does not cover that part
of the "error juris" that is legally relevant, or that is the mistake in a normative
circumstance referred to in the respective composition of a crime.

While "factual mistake" is a broader category than “error facti"
(encompassing also the legally relevant part of the "error juris"), “the legal
mistake" is a narrower category than “error juris" and does not cover its part which
rules out guilt. The name "legal” (“juridical™) mistake comes not only as an
antonym of "factual” (the other kind of mistake of the genus), but also because the
"legal mistake" is always only an “error juris".

Chapter Three. "Incidental act" (Article 15 CC)
§1. Concept of 'Incidental Act' as a Circumstance Ruling Out Guilt
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In Chapter Two, §1, p. 6.5., the thesis has been developed that recklessness
can be ruled out on two different, alternative at that, legal grounds. One ground is
the norm of Art. 14(1) CC - in the case of a mistake in a circumstance belonging to
the objective composition of the crime.

The other legal ground is namely the provision of Art. 15 CC. This provision
is applicable in the presence of the alternative hypothesis where the perpetrator is
not in mistake within the meaning of Art. 14 CC, when he was aware of all
circumstances belonging to the objective composition; and when he is also not
mistaken about the public danger (see §1, p. 8.3 and 8.4). Then (in the presence of
the two cumulative conditions for the absence of mistake - within the meaning of
Art. 14 CC, and in the public danger), it provided for the onset of the publicly
dangerous consequences in abstracto (Chapter Two, § 1, p. 6.2).

If the perpetrator anticipated the onset of the collateral criminal
consequences not only in abstracto or in principle, but also in concreto, in
committing his own act under the particular conditions of time, place and
environment, he agrees with their onset and acts with an eventual intent.

But, if the perpetrator "intended to prevent them", there would be
recklessness (Art. 11(3) CC). The perpetrator "“intended to prevent” the
consequences when he has been fully confident that the in principle possible
dangerous public consequences would not occur in this particular case in
committing his act because he relied on actually existing factors. In other words, if
he was "intending to prevent them", the perpetrator "did not anticipate the onset of
the publicly dangerous consequences™ (in concreto), fully convinced that he would
avoid them in the commission of the actual act. In the doctrine, the view is that
"even in conscious and unconscious carelessness, the perpetrator does not
consciously cause the collateral criminal consequences.”

As a whole, "the lack of anticipation of the publicly dangerous
consequences” is the common base of the two forms of negligence, and "the
presence of anticipation” — of intent.

When the factors sufficient, according to the perpetrator, to thwart the
consequences arise in certain specific circumstances which make it impossible for
him to realize the objective unreasonableness of his or her subjective certainty, or
(which is the same) — which lead to the impossibility to anticipate the consequences
In concreto, then recklessness is absent and so is, respectively, the quilt.
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Recklessness and guilt are ruled out, but not by mistake under Art. 14(2) CC or an
excusable mistake in the public danger, which are missing, but because "the
perpetrator was not obliged to, or could not have, anticipated the onset of the
publicly dangerous consequences”. We will be faced with an "incidental act" within
the meaning of Art. 15 CC. Besides, this provision is the only applicable one in the
absence of mistake.

Undoubtedly, when the perpetrator does not at all anticipate the
consequences of his act not only in concreto, but even in abstracto—in the sense
that he does not at all realize the impact of the act on an individually defined
(specific) object of violation—he will be acting carelessly provided he was obliged
and able to anticipate them (Art. 11(3) CC). But if "he was not obliged or could
not" anticipate their onset, carelessness is ruled out. Then we will again be faced
with an "incidental act" in the sense of Art. 15 CC. The provision regulates the lack
of carelessness, which is the other form of negligence (p. 2) .

In the paragraph (4 and 5) is revealed the content of the objective
criterion ("obliged™) and the subjective criterion (“could") to anticipate the onset of
the publicly dangerous consequences as criteria of the negligent guilt and their
absence, or lack of one of them, as an element of the concept of incidental act (Art.
15 CC). "The objective property of negligence outlines the boundaries of what is
due, i.e. what the perpetrator was obliged to anticipate. In order to assess whether
the perpetrator was required to predict the criminal outcome, two questions must be
answered. First, what behavior does the subject owe in this case? The behavior
owed is determined by the rules governing the respective activity. These rules are
made up of public practice, science, technology, and most often are explicitly laid
down in a normative act. The rules outline the boundaries of the care that the
perpetrator must show in order to avoid the publicly dangerous result. (...) The
second question is, did the perpetrator deviate from the behavior due and what did
this deviation consist of? (...) "(p.659-94-1, Compilation, p. 10-11). “Could predict
the onset of the publicly dangerous consequences (Article 11 (3) CC) or “could not
anticipate the onset of the publicly dangerous consequences™ (Art. 15 CC) means
that, in the first case, for the subject of the publicly dangerous and unlawful act
existed, and in the second - respectively — did not exist, the possibility to anticipate
the consequences of his act (Chapter One, § 1, p. 1.2).



61

The established normative and other requirements of due behavior
define the objective frameworks in which the subjective criterion (“‘could”) must be
assessed or the subjective possibility for the perpetrator to predict the onset of the
publicly dangerous consequences. If one does not take into account the objectively
existing rules that are obligatory for the perpetrator, it would either result in a
voluntarist justification of an always existing opportunity, or vice versa, in an
unjustified exoneration with only a seeming "impossibility" to predict the publicly
dangerous consequences. The "actual impossibility for a perpetrator to predict the
consequences that rule out guilt means that he "could not" anticipate them even if
he had fulfilled all the normative and other requirements of the due conduct and
had fully mobilized his mental capacity and the attention of which he was capable
(p. 5.4 and 5.6).

The possibility of preventing the onset of the publicly dangerous
consequences should be considered a mandatory condition for the criminal liability
of the perpetrator who did not anticipate the onset of the publicly dangerous
consequences (point 6).

“The incidental act" is an inadequate reflection in the consciousness of
the imputable subject of the publicly dangerous and unlawful act of elements of the
objective reality, referred to in the composition of the crime, because of which he
did not (even in abstracto) anticipate the publicly dangerous consequences, or it is
an incorrect assessment by the subject of the existing impeding factors, because of
which he did not anticipate the onset of the publicly dangerous consequences (in
concreto) in the particular circumstances of his own act when he lacked the ability
to predict them or, even though he had this opportunity, could not have prevented
them, whereby the impossibility of anticipating and preventing the onset of the
publicly dangerous consequences excludes the free will and the two forms of
negligence, respectively the guilt, as well as the grounds for the legally organized
society’s reproach to the subject of the "incidental deed" (p. 8).

§2. The Mistake and the "Incidental Act"

Where the perpetrator (even in abstracto) does not anticipate the onset of the
consequences referred to in the crime’s composition, he is acting within the
meaning of Art. 14 CC (§ 1, item 8). The failure to anticipate or realize the factual
consequences could also be considered as "ignorance of a factual circumstance
belonging to the composition of the crime” (Art. 14 (1) CC). In other words, it is
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precisely the consequences that have occurred as a side result or an additional result
of the committed act, that can be this factual circumstance "belonging” to the
crime’s composition that is the object of the "ignorance". Then the generic concept
of the legally relevant mistake (Art. 14 CC) constitutes the negative element—"not
anticipating the publicly dangerous consequences”—in the concepts of carelessness
and "incidental act". When the perpetrator "could not" have had knowledge of the
unlawful result, we can assume that the "excusable" mistake (Art. 14(2) CC), which
excludes carelessness, lies at the root of the "incidental act.”" Since the "incidental
act”, when it excludes carelessness, is inextricably linked to the "excusable
mistake", the norm of Art. 15 CC may be replaced with that of Art. 14(2) CC as a
legal basis for the exclusion of carelessness.

On the other hand, the mistake of any of the circumstances belonging to the
objective composition leads to the "failure to predict the consequences of the
publicly dangerous consequences" (Chapter Two, § 1, item 6.2, items 7 and 8.3).
However, the failure of the subject to anticipate the consequences of the public
consequences is an element of the concept of "incidental act". This in turn makes
admissible the application of Art. 15 CC as a legal basis for the exclusion of
carelessness in any mistake within the meaning of Art. 14(2) CC, regardless of its
object.

We can conclude that the scope of the norms of Art. 14(2) and Art. 15 CC
(when Article 15 CC excludes carelessness) overlap. This conclusion is shared by
the case law too.

However, in a more in-depth analysis, we find hypotheses where the
conclusion for lack of carelessness and guilt can be based only on one of the norms
- Art. 14(2) CC or Art. 15 CC.,

In Chapter Two, §2, item 2 is analyzed the hypothesis in which the criminal
act fulfills two crimes’ compositions, one of which fully incorporates the elements
of the other. It was specified that it is possible, due to a mistake under Art. 14(2)
CC, for guilt to be missing only regarding the act under incorporating composition.
This is so because, according to Art. 14 CC, the mistake rules out the intent (guilt)
only regarding "this crime", to whose composition belongs the factual circumstance
the perpetrator is not aware of. In this sense, the mistake is a "relative"
circumstance ruling out guilt. To justify the lack of guilt for the act under the
qualified or absorbing composition, Art. 15 CC is inapplicable. This is because, in
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the case of an intentional crime under the main or the absorbed composition, the
same act which causes the same factual consequences (in the examples - murder,
injury, betrayal of state secret) cannot simultaneously also be "incidental”. In the
"incidental act" there is no guilt at all with regard to certain publicly dangerous
consequences. The "incidental act" is an "absolute™ circumstance ruling out guilt.

The provision of Art. 15 CC is only applicable to the exclusion of guilt in
respect of the onset publicly dangerous consequences of the intentional or negligent
crime, not referred to in the composition. Since they are not guiltily caused, the
court cannot take them into account in the individualization of the punishment
(Chapter Two, §2, item 3). Art. 15 CC is the legal basis for the exclusion of guilt
for causing all, the publicly dangerous consequences, regardless of whether they
belong to the composition or not. The very fact that the consequences do not belong
to the composition is entirely sufficient to exclude the application of Art. 14 CC.
Moreover, when the perpetrator is mistaken about the public danger of the act,
which is not currently regulated in Art. 14 CC, then the norm of Art. 15 is the only
legal basis for the exclusion of guilt.

In view of the hypotheses of the single applicability of the norm of Art. 15,
and especially in view of the consideration that when the perpetrator does not act
mistakenly within the meaning of Art. 14 CC, or in the case of a mistake in the
public danger, recklessness can be excluded only on the basis of the norm of Art.
15 CC, its remaining in the CC seems to me to be without an alternative.

§3. The Problem of the Relevance to the Guilt of the Objective Criterion
"Must Anticipate" the Onset of the Publicly Dangerous Consequences

By including the criterion of "must anticipate™ in the notion of
carelessness (Art. 11(3) CC), the legislator eclectically collects in one concept
incompatible elements. The eclecticism of both unlawfulness and guilt is
inadmissible (p.1.2); common, objective criterion and individual, subjective guilt
(point 1.3); normative element and mental substrate (p.1.4); due and existing (point
1.6); normative and psychological theory of guilt (point 1.6).

The objective criterion "to anticipate” is characterized by limitation and
uncertainty.

"Must anticipate" must be inferred from the contents of carelessness and its
legal definition under the Bulgarian CC, respectively "was not obliged" — from the
notion of the "incidental™ act under Art. 15 CC (p. 1.7).
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When the perpetrator was "obliged" to anticipate the consequences, his act is
always publicly dangerous and criminally illegal irrespective of whether the mere
violation of the rules of due conduct is an element of the committed crime’s
composition. Depending on whether he "could anticipate” the onset of the publicly
dangerous consequences or not, his act is, respectively, negligent or not guilty, that
IS, an "incidental act".

When the perpetrator "was not obliged” to anticipate the onset of the
consequences, if the mere violation of the rules of due conduct is envisaged in the
composition of the crime, the act will not be a criminally illegal, even if it is
harmful (causing the damages envisaged in the composition). Therefore, the
guestion of guilt cannot at all be posed.

If the violation of the rules is not reflected in the composition of a crime,
even if the perpetrator has complied with all the rules for carrying out the activity
In question, his act causing damages envisaged in the composition is publicly
dangerous and criminally illegal (it fulfills all objective elements of the
composition). In this hypothesis, the question of guilt remains open and will be
solved by applying the true, subjective criterion (point 4.3).

In this last hypothesis, a particular perpetrator acts guiltily when he has had
the opportunity to anticipate (“could anticipate") the consequences, regardless that
he "was not obliged to". The question of guilt is solved only in view of the
authentic subjective criterion. The guilt is completely emancipated from the
"objective criterion™ that is so alien and uncommon to its nature.

However, insofar that he has complied with all the rules of careful conduct,
the question arises as to whether the guilty perpetrator should be criminally liable.
The only legal possibility is that the perpetrator who "was not obliged to
anticipate™, but has guiltily caused the consequences in the composition, to not be
punished (in accordance with our legal tradition), is for the legislator to rule out the
punishment for the criminal and guilty act (to exclude the last property of the
crime). This can only be done with an explicit legal provision (point 5).

Chapter Four. Execution of an Illegal Official Order (Article 16 CC)
§1. General Characteristics of the Institute of Art. 16 CC
In p. 2 are considered the requirements for the applicability of Art. 16 CC.
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Above all, the provision refers only to the execution of an "illegal" order.
The objective conduct of the execution of the order is a criminally illegal, and not
"unlawful”. It is right to be characterized as "illegal" rather than "unlawful".
"Illegal" as a legal concept is part of the wider concept of "unlawful”.

The order is illegal because the act ordered or the act of the order’s execution
is criminally illegal. The "unlawfulness™ of an official order does not refer to its
external features as a decree issued by a superior. The classification of the order as
illegal here is associated only with the act of the subordinate and not with the
superior’s own conduct in issuing the illegal order.

The act of issuing the order, strictly speaking, is not in itself criminally
illegal and does not belong to the crime’s composition. Therefore, it cannot justify
the illegal ("unlawful™ according to Art. 16 CC) nature of the order. The act of
issuing an order derivatively "draws" its criminal illegality from the execution of
the order, which directly carries out the objective elements of the composition if
and when the act of execution of the order is actually committed. At the time of
issuing the order, the superior’s act is publicly dangerous, but is still not criminally
illegal due to the lack of execution.

Pursuant to Art. 16 CC, the order is "official". It is issued by a competent
person who has the power to issue such orders in his line of duties. The competent
person addresses the official order to a subordinate of his. The perpetrator who has
executed the illegal order is officially subordinate to the issuer of the order.
Between the two, there is official subordination. Finally, the order is also official
because, in its object and content, it has an official character, i.e. it covers matters
that are related to the service to which the superior and the subordinate belong.
These should be matters that fall within the scope of the subordinate’s duties.

Pursuant to Art. 16 CC, the official order is "given in accordance with the
established procedure". The very issuance of the order by the competent superior to
his subordinate must comply with all formal requirements, or the legal form, if any,
is fully respected by the superior.

By its external characteristics and due to the observance of the formal
procedure, the superior’s act of issuing the official order to the subordinate
perpetrator for an act within his line of duties looks legitimate. In view of its
external legitimacy, it is possible for the subordinate perpetrator to be deceived as
to the actual legal nature of the order (respectively, of that of his own act). The
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formal validity of the order leads to the last requirement provided in Art. 16 CC —
that the order does not "impose a crime that is obvious to the perpetrator".

Within the scope of Art. 16 CC fall two main hypotheses. The first
hypothesis is present when the perpetrator does not even understand that he is being
ordered to commit a crime. It is quite possible, due to the combination of a number
of circumstances, that the perpetrator has no idea whatsoever as to his act’s
publicly dangerous and criminal character. The second hypothesis under which Art.
Article 16 CC rules out the criminal nature of the act is when the perpetrator
suspects that he may be executing a criminally illegal order without being sure of
the correctness of his judgment. A single doubt, the uncertain or incomplete
knowledge of the legal nature of the official order, is not a clear realization of the
actual legal nature of the order hidden behind the external fagade of formal legality.
Doubt is not a crime obvious to the perpetrator. However, criminal liability cannot
be excluded on the basis of Art. 16 CC, when there is no doubt for the concrete
perpetrator that the superior is ordering the commission of a crime.

In its objective elements, the issuance of the order is not different from the
act of an accessory accomplice, and its execution - from that of an accomplice
perpetrator. Nevertheless, under the hypothesis under Art. 16 CC, we are not faced
with joint criminal activity, respectively - with facultative complicity (Arts. 20-21
CC). Motivating via the issuance of the order for a lawful act (even though it
covers the objective elements of a crime) is not complicity. The superior who
intentionally gave the illegal order should be responsible as an "intermediary
perpetrator" for the crime whose "objective composition™ his subordinate directly
executes. The superior intentionally uses the subordinate as his "tool" for the
commission of a crime. Liability as an “intermediary perpetrator" does not depend
on which element of the crime (within the meaning of Art. 9 (1) CC) for the act of
the executor of the order Art. 16 CC actually rules out.

§2. Theories on the Legal Nature of the Act of Execution of an Illegal
Official Order

The execution of an illegal official order fulfills the objective
elements of a composition of a crime, but according to Art. 16 CC if the order is
given in the established order and does not necessitate a crime obvious to the
perpetrator, the act is not guilty. In the doctrine, there is a dispute which of the
crime’s elements is ruled out, so that the execution of the order, which corresponds
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to the legal requirements under Art. 16 CC does not give rise to criminal liability.
According to some authors, the provision governing the execution of an illegal
official order excludes the unlawfulness of the act of execution of the order,
according to others - the guilt of the subordinate, and according to third - the
punishment of the careless act.

The execution of an illegal official order under Art. 16 CC is neither
obligatory nor lawful. Only the execution of lawful orders is obligatory and lawful.
The theories, according to which the act of execution of an unlawful order is not
illegal, are not justified (p. 2 and 3.2).

When the perpetrator does not even understand that he has been ordered to
commit a crime, he is not aware of the publicly dangerous nature of the act
committed and does not anticipate the onset of the publicly dangerous
consequences. Then the only legal basis for the lack of intent is the norm of Art. 16
CC. In its presence, there is no need for the lack of intent to be derived through
interpretation of the provision of Art. 11(2) CC. If the executor of the order could
not anticipate the consequences, we would be faced with a not guilty act. Then the
norm of Art. 16 CC would be regulating a specific hypothesis of “incidental act"”
within the meaning of Art. 15 CC. However, the provision of Art. 16 as lex
specialis, and not the general norm under Art. 15 CC, should be applied (p. 3.2 and
p. 3.3.1).

But if the perpetrator had the chance to predict the publicly dangerous
consequences, the negligence is present. Despite its presence, the institute under
Art. 16 excludes the executor of the order’s criminal liability. Although explicitly
declared in Art. 16 CC as "not guilty", the negligent act of the executor of the order
Is actually "not punishable™ (not threatened by the law with punishment). Due to
the lack of the crime’s last element, "punishment", the negligent act is not criminal.

If the executor of the order "suspects” that he is committing a crime, he acts
intentionally. In the hypothesis of "suspect”, Art. 16 CC also excludes not the guilt
but the punishment of the intentional act (p. 3.3.2 and p. 3.4).

The legislator’s position on the legal nature of the act of execution, generally
declared "not guilty", is not sufficiently precise.

Chapter Five. The Novel Art. 16a CC
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§1. Coercion as an Exclusionary and Mitigating Circumstance

Object of coercion as a crime under Art. 143 CC is the freedom of will
or the right to personal freedom. Freedom of will means freedom of the decision as
well as the action. The "freedom of action™ to carry out the freely chosen behavior,
logically presupposing the factual possibility for this, expresses perhaps most
completely and in a most synthesized form the freedom of will. When the external
circumstances or the internal conditions of the person (hon-imputability)
completely determine the behavior, leaving no possibility for choice and "freedom
of the decision" (then the true "freedom of action" is also excluded) or exclude the
factual possibility for execution of the free behavior chosen, then freedom of will is
excluded (p. 1).

By applying vis absoluta, the perpetrator turns the victim into an
unwilling "tool". In exercising vis absoluta, there are no mental processes
characteristic of the conscious volitional act of the conduct. Its application rules out
the act. Therefore, by exercising vis absoluta, the victim can never be forced to
commit a conscious deliberate willful act or "to do something (...) against his will"
(Article 143 (1) (1) CC), but merely to "omit or undergo something against his
will" (Article 143 (1), proposals 2 and 3 CC) (p. 2).

In its essence, vis compulsiva is an illegal and deliberate impact on the
psyche of the victim through the use of force, threats or abuse of office (and other
means not specified in Article 143 (1) CC) in order to motivate him to commit or
omit something against his will (Article 143 (1), proposals 1 and 2 CC). Regardless
of whether physical force or intimidation is used, vis compulsiva is always an
impact on the psyche of the coerced to motivate him to take a decision against his
will for the act or omission requested by the perpetrator (p. 3).

The "omission” under Art. 143 CC is possible both in the exercise of vis
absoluta as well as vis compulsiva. However, the "omission™ as a consequence of
vis absoluta is always based on the denying of the factual possibility to carry out or
to continue the "free act" (the fulfillment of a legal obligation), and never on illegal
motivation (vis compulsiva).

As for "undergoing" something against the victim’s will, it is only possible in
the exercise of vis absoluta rather than vis compulsiva (p. 2).

The one exposed to vis compulsiva is forced to make a decision to commit
the act demanded by the perpetrator in order for him to achieve his goal of
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eliminating the looming serious danger of harm (continuation of the harm) to the
endangered legal good. The vis compulsiva exercised activates the mental processes
of motivation, goal formation, and taking a decision on its achievement,
constituting the conduct’s internal side. The forced action or omission follows a
consciously taken willful decision and is therefore an act (p. 4).

In the end, not only the subject of coercion, but the victim too, wants the
forced act’s commission, respectively, the corresponding changes in the objective
reality to achieve his goal of eliminating the danger. But it is clear that their
motives and goals are different. By exerting force, by threatening or by abusing his
office, the subject of coercion implants into the mind of the victim, like a foreign
body, a motive for the act sought. Though its own, this motive does not stem from
the "natural” interest of the coerced person. It is "artificially" brought in from
outside by the imposed necessity (created by the perpetrator) to eliminate the
danger. The victim of coercion does indeed have "freedom of will", the expression
of which is his act, but it is limited or compromised (p. 4).

The terms "to coerce” and "coercion" are to be correctly linked to the
meaning of "to motivate™ or "to persuade” as vis compulsiva (except for vis
absoluta to "omission™ under Art. 143 CC), and the exercise of vis absoluta to not
be indicarted with "to coerce” (outside the exception), but to be reflected in the
composition of the crime with expressions such as "through the use of force", "by
using force", etc., or to contain, or to be contained in, them.

There is no obstacle for the "immediate danger” under Art. 13 CC to stem
from a force or threat constituting vis compulsiva. The harmful act of the coerced
person, carried out under the conditions of the ultimate necessity, is not publicly
dangerous and illegal (p. 4.2).

When the coerced person correctly reflects in his consciousness the reality by
being aware of the absence of "immediate danger" or of other factual
circumstances, as a consequence of which there is no ultimate necessity under Art.
13 CC, then he realizes the publicly dangerous nature of his act and acts with
intent.

It is possible for the perpetrator to have an idea of the factual nature of
the act, but to not understand its public danger. The coerced person acts without
guilt if he has not had opportunity to realize the public danger (p. 4.3).
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The exercise of vis absoluta imperatively forces upon the coerced an "action"
or "inaction". In actual or putative ultimate necessity, he does not have an equal
choice between the two factually possible options of behavior - to save or to
sacrifice the endangered legal good. In the three mentioned hypotheses, "freedom
of will" is either totally excluded or highly motivated to choose the option of
obeying coercion and committing the harmful act. Due to the absence of an act (vis
absoluta), or of public danger and unlawfulness (ultimate necessity), or of intent or
guilt (putative ultimate necessity), the crime and criminal liability of the coerced
person are respectively ruled out (p. 5).

When "freedom of will" exists, indicated by the guilt of the forced person,
then the principle prerequisite for criminal liability is present. However, the
"freedom of will" is limited by the coercion. This circumstance must be taken into
account by the court in determining the punishment proportionate to the degree of
restriction of the freedom (p. 5).

The degree of restriction of the freedom of will or the degree of domination
of the coerced act over the options in the choice of behavior can be referred to as
the effectiveness of the coercion. The effectiveness of the coercion depends on a
number of factors and circumstances broken down through the victim's mind, but
above all, on the coerced’s assessment of the threat's reality ("reality" or "severity"
of the threat), but also — on the content of the threat and the form of its expression,
the intensity of coercion, the personality of the perpetrator and the victim,
respectively his vulnerability.

By limiting the freedom of decision and will, coercion has a significant role
in the individualization of the punishment, whereby together with the
comparatively lower public danger of the perpetrator, it reduces the degree of
public danger of the act (Art. 54(1)(1), proposal (1) CC), or directly through the
formation of the specific motive (Art. 54(1)(2)(1) CC), but also by contributing to
the reduction of the degree of guilt.

§2. Legal Nature of the Institute of Art. 16a CC
The first condition for the exclusion of guilt under Art. 16a CC is that the
perpetrator has suffered from a certain type of crime. For the fulfillment of this

condition under Art. 16a(1) CC, it is sufficient (and necessary) that the perpetrator
has been the victim of a crime under Art. 159a or Art. 159b CC. It is irrelevant to



71

the applicability of the provision whether the exculpated has also suffered from the
secondary crime under Art. 159c CC.

The human trafficking under Art. 159a and Art. 159b CC in relation to the
traffic under Art. 159¢ CC is not as a primary, but also a preliminary criminal
activity. Accordingly, the secondary crime under Art. 159¢ CC is the main criminal
activity. Notwithstanding the fact that it is the main activity, it is not absolutely
necessary for the application of Art. 16a(1) CC.

The EU legislator has consistently followed the same principle: the standard
for criminalizing human trafficking presupposes the lack of genuine and valid
consent of the victim to be trafficked. The Republic of Bulgaria introduces in its
criminal law the international and European standards for the criminalization of
human trafficking with the qualified compositions under Art. 159a(2) and Art.
159b(2) CC. For the introduction of the standards, these compositions are
sufficient. We can accept the exceeding of the standards by the Bulgarian legislator
with the provision of Art. 159b in conjunction with 159a(2) and Art. 159b(2) CC,
but not the deviation from them with the norms of art. 159a(1) and Art. 159b(1)
CC. They criminalize the trafficking of an adult without any of the means referred
to in Art. 2(1) of Directive 2011/36/EU to have been used, i.e. when the person
takes part in the traffic voluntarily, following his free will. Our legislator’s decision
does not guarantee a higher level of protection, nor does it exceed international and
European standards, but rather represents a deviation from them, unjustified and
unnecessary at that, by providing a legal protection of an interest which does not
exist or which, at the very least, the entitled subject has validly waived.

The unjustified extension of the scope of human trafficking to the norms of
Art. 159a(1) and Art. 159b(1) CC leads to the extension of the circle of victims of
trafficking, including persons who have not been subjected to violence or any other
illegal form of influence on their will. The extension of the category of the victims
in turn leads to the extension of the circle of subjects who have committed
criminally illegal acts, who can be exonerated on the grounds of Art. 16a(1) CC.
From this provision may also benefit people who have not suffered from illegal
influence in order to be motivated to participate in trafficking, and have even taken
on the initiative themselves. This exceeds the scope of the category of unpunished
persons, outlined in the excluding provision of Art. 8 of Directive 2011/36/EU.
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On the other hand, however, in view of the objectives of exploitation of the
victim, conversely, the circle of victims of trafficking under Art. 16(1) CC is
narrower than this category of persons under Art. 8 of the Directive.

The Directive perceives a broader understanding of human trafficking than
Framework Decision 2002/629/JHA by including additional forms of exploitation.
Among these additional forms is "exploitation for criminal activities" (explicitly
Art. 2(3) of the Directive), envisaged as a possible purpose of trafficking. Such a
possible goal cannot be found among the exhaustively listed special criminal goals
in human trafficking in our CC.

Recruiting, transporting, harboring or accepting certain individuals or groups
of people for the purpose of “exploitation for criminal activities” is not human
trafficking under the Bulgarian criminal law.

The non-compliance of the Bulgarian legislator with the broader
understanding of human trafficking in EU criminal law has the effect of excluding
a certain category of persons from the circle of the exonerated under Art. 16a(1)
CC, although according to European standards, they are victims of trafficking for
the purpose of "exploitation for criminal activities". However, Bulgarian criminal
law does not recognize them as such. And they are the main category of victims of
trafficking, whose criminal liability pursuant to Art. 8 of the Directive should be
ruled out.

The circle of victims of crimes and exonerated under Art. 16a(2) CC and the
one under Art. 14 of Directive 2011/92/EU in principle overlap (p. 1).

The victim under Art. 16a CC has been forced to commit an unlawful action
or inaction through the use of vis compulsiva (p. 2).

The coercion under Art. 16a CC (vis compulsiva) is based on the situation of
the victim’s dependence on the perpetrator. The coercion lies in a "direct
connection” (Article 16a CC) with the victim's dependence on the perpetrator and
in an "indirect link" with - the root cause - human trafficking or the other crime that
leads to the victim's dependence.

The provisions of Article 8 of Directive 2011/36/EU and Art. 14 of the
supplementing Directive 2011/92/EU exclude criminal liability not for all crimes
that victims of trafficking have been forced to commit, but only for those crimes
that realize the immediate purpose of the traffic from which they have suffered or
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essentially constitute their exploitation as victims of human trafficking, as well as
for the crimes accompanying human trafficking.

By way of distinction from the directives, the circle of exonerated crimes
under Art. 16a CC is indefinite and unlimited. And, undoubtedly, it includes
murder, mass terror, and all forms of terrorism, etc. The question arises as to the
extent to which this provision is in line with Art. 28 of the Constitution of the
Republic of Bulgaria proclaiming the supremacy of the right to life left unprotected
from the crimes of the victims under Art. 16a CC, and to what extent it corresponds
to Art. 2 of the ECHR?

At the same time, the unpunishable crimes according to the directive
committed by the victims in the dual role of a criminal subject and an exploited
object are, however, punishable on common grounds under Bulgarian criminal law,
which does not know the human trafficking for the purpose of "exploitation for
criminal activities".

While the first paragraph of Art. 16a CC deviates from, or does not
correspond to, the directives (the discrepancy is also due to an omission in the
definition of human trafficking under Art. 159a(1) CC), the second paragraph is flat
out pointless in the transposition of Directive 2011/92/EU due to the exonerated
acts’ not being illegal (prostitution and participation in pornography are not crimes
under Bulgarian criminal law).

Among the not punishable acts under Art. 8 of Directive 2011/36/EU, in Aurt.
16a(1) CC are covered only those of them that accompany the cross-border human
trafficking - documentary offenses, crimes related to the illegal crossing of the state
border, etc., which are carried out "in direct connection”, pursuant to the expression
used in Art. 16a(1) CC.

Not only the provisions of Arts. 14-16, but also of Art. 16a CC are subsidiary
to those under Art. 9(2) and Arts. 12-13a CC.

The norm of Art. 16a CC is subsidiary also with respect to the norms of Arts.
14-16 CC. The crime and punishment of the coerced person should be ruled out "in
accordance with the fundamental principles of the legal systems of the Member
States". If the coerced person's guilt could be ruled out on the basis of any of the
"classic" circumstances under Arts. 14-16 CC, the provision of Art. 16a CC would
turn out to be unnecessary and inapplicable.
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It is not possible for the coercion under Art. 16a CC to rule out guilt as an
element of the crime. The provision of Art. 16a CC cannot supplement the “classic"
circumstances under Art. 14-16 CC and have the legal significance of the sole legal
ground for ruling out the guilt (p. 2).

If the coercion with the characteristics under Art. 16a CC, despite what is
explicitly stated, does not rule out the guilt, then the only "technical” possibility to
dismantle the criminal structure of the trafficked person’s guilty act is the exclusion
of the last (fifth) property of the crime - "punishment".

The norm ruling out the punishment of the guilty (intentional) act of the
coerced person who has suffered from human trafficking, as a subsidiary norm, will
only apply if the norms of Arts. 12-13a and 14-16 CC are inapplicable (p.
3).

In the conclusion, the following de lege ferenda proposals for amendments
and supplements to CC are made:

1. Art. 11(3) CC is to be amended as follows: "The act is negligent when the
perpetrator predicted the onset of the publicly dangerous consequences, but was
sure he would prevent them or, when he did not anticipate them, but had the
opportunity to anticipate and prevent them." (Chapter Three, §3, p. 1—6.1).

2. A novel Art. 11a CC is to be introduced: "The act is negligent also when
the perpetrator, in violation of the rules of careful behavior, has rendered himself
unable to anticipate the onset of the publicly dangerous consequences.” (Chapter
Three, §1, p. 5.4.2).

3. The wording of Art. 14 CC is to be amended as follows:

"(1) The unawareness of a circumstance referred to in the composition of the
crime or the absence of a circumstance ruling out the act’s public danger and
unlawfulness, rules out the intent and recklessness regarding this crime.

(2) Carelessness is also excluded if the perpetrator has not had the possibility
to be aware of the circumstance referred to in the composition of the crime and to
anticipate the onset of the publicly dangerous consequences, or to be aware of the
absence of a circumstance ruling out act’s public danger and unlawfulness and its
publicly dangerous character, or to prevent the onset of the publicly dangerous
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consequences.” (Chapter Two, §1, p. 5.1 and 5.3, p. 6.3 and 6.5, p. 7, 8.1, 8.3 and
8.4.2; Chapter Three, §1, p. 6).

4. The norm of Art. 15 CC would be correct to take a version similar to that
of Art. 43(1) of the 1896 Criminal Law (repealed), and to be amended as follows:
"The act is not guilty if the perpetrator has not anticipated and has not had the
possibility to anticipate or prevent the onset of the publicly dangerous
consequences (incidental act)." (Chapter Three, § 3, paragraphs 1-5 and 6.3).

5. A novel Art. 15a CC, as follows: "The perpetrator of a negligent act shall
not be punished when he was not obliged to anticipate the onset of the

consequences of the publicly dangerous consequences." (Chapter Three, § 3, p. 5
and 6.4).

6. Art. 16 is to be amended as follows: "The act, committed in execution of
an illegal official order given in the established order if it does not impose a crime
that is obvious to the perpetrator, is not criminal.”

7. Article 16a is to be repealed.

8. A novel Art. 34a is to be introduced, as follows: "He who, by the use of
alcohol, narcotic substances, or otherwise, brings himself into a state ruling out
imputability, and if in such a state he realizes the elements of a crime provided for
by the law, shall be punished with the punishment for that crime.” (Chapter One,
§1,p. 1.2)).

9. A new Art. 34b, which reads as follows: "The social imputability of an
adult who is mentally sound, but is not capable to be aware of the publicly
dangerous nature of the act, does not exclude the criminal liability for the crime
committed." (Chapter Two, § 1, p. 10).

10. The disposition of the norm of Art. 143(1) is to take the following
wording: "(1) He who coerces another person to commit or omit something against
his will by use of force, threat or abuse of office (...)".

11. In Art. 152(1)(2), the expression "by forcing him into this with" is to be
replaced with “by using".

12. In Art. 159a(1), after the word "used", the text "for criminal activities" is
to be added, followed by a comma.

13. A novel Art. 159 is to be introduced, as follows: "The guilty act of a
person, victim of human trafficking that constitutes the use of the person for
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criminal activities or accompanies the traffic, is not punishable when the victim
was forced to commit the act and if he is a minor, or an unlawful influence over his
will to be subjected to trafficking has been exerted."

| would also like to propose a second revision of the proposals in paragraphs
12 and 13, although it would be more difficult to be adopted because of the inertia
in the understanding of human trafficking in Bulgaria. In my opinion, this wording
Is actually the optimal one:

13.1. The norm of Art. 159a(1) is to be amended as follows: "(1) He who
recruits, transports, conceals or accepts individuals or groups of persons for the
purpose of being used for criminal activities, for lewd, for forced labor or for
begging, for the removal of a bodily organ, tissue, cell or bodily fluid, or to be held
in coerced subjection, when the act is committed:

1. against a person under eighteen years of age;

2. by using coercion or by misleading the person;

3. by abduction or unlawful deprivation of liberty;

4. by using state of dependence;

5. through abuse of power;

6. by promising, giving or receiving benefits;

7. by an official at or in connection with the performance of his office, shall

be punished by imprisonment of three to ten years and a fine of ten thousand to
twenty thousand levs."

13.2. The third paragraph of Art. 159a is to become the second paragraph.

13.3. Article 159b shall be restructured as a monolithic version of the current
paragraph 1, in which the expression "three to twelve years and a fine of ten
thousand to twenty thousand levs" shall be replaced with "five to twelve years and
a fine from twenty thousand to fifty thousand levs".

13.4. The second paragraph of Art. 159b is to be repealed.

13.5. A novel Art. 159e is to be introduced, which reads as follows: "The act
of a person who has suffered from human trafficking, which constitutes his use for
criminal activities or accompanies trafficking, is not a criminal act, when the
person was forced to commit that act."
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14. In Art. 177(1), the phrase "force someone violently" to be replaced with
"'coercion”.

15. In Art. 188(1) and (2), the words "through coercion” to be replaced with
"by using force or threat for this".
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