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HAYYHOTO KYPH 3A IPUCHKIAHE HA HAYUHATA CIIENNEH
L,JJOKTOP HA HAYKUTE*

3A JIMCEPTAIIMOHHUS TPY/] HA TIPO®. PYMEH MAPKOB

PEHOEH3UA

ot po¢. a.10.H. bopuc Bnagumupor Bemues, npenonasares no Haka3aTeaHO
npaBo B Co¢uiickus yHUBEPCUTET 3a JUCEPTALMOHHUS TPYJ Ha Npod. 1-p
Pymen MapkoB Ha Tema ,, J3kirouBaiiy BUHaTa 0OCTOSITENICTBA 110 OBITapCKOTO

HAaKa3aTeJIHO MPaBoO*

[Ipu perieH3MpaHeTo HA €ANH AUCEPTALMOHEH TPY/l 3a NPUIOOMBAHETO HA
Hay4yHaTa CTENEeH ,,JJOKTOp Ha HAayKUTE" Ha MpENeH IUIAaH BHHArud W3JIHM3a
aBTOPBT.

[Tpod. Pymen MapkoB e Oe3CHOpeH aBTOPUTET CJ€[ ChbBPEMEHHUTE
U3CIIEIOBATENN HA HAKA3aTEIHOTO MpaBo. HeroBaTa HaydyHa MpOAyKIUsl BUHATH
€ ImpeAu3BUKBala MHTEpeC B MpodecuoHamHarta oomHoct. MoHorpapuute my
MOCBETEHW Ha TakuBa (YyHIAAMEHTAIHM MpoOJeMHU Ha TeopusTa KaTo
MPUTOTOBJIEHUETO, MPECThIIHATA U NPABOMEPHA JEMHOCT HA MHOXECTBO JIMIIA,
TOOpOBOJTHUAT OTKAa3, MpHUHYaTa U pasnopendara Ha wi. 16a HK rosopsr 3a
1IB€ 00CTOSATENICTBA.

[IspBOTO €, ye TpaliHuTe UHTEpecH Ha Mpod. MapKkoB KbM BBIIPOCUTE Ha
O6mrara yact Ha HK ca Hamepunu cBoeTo TIOTMYHO MPOIBIKEHUE B TIOCTIEHATA
My KHUTA, IOCBETEHA Ha U3KJIIOYBAIIIUTE BUHATA OOCTOSTEICTRA.

A BTOPOTO €, Y€ WU3rpaJieHUuSIT My INpe3 TOJAMHHUTE TOTEHIHAT Ha
M3CIIE0BAaTEN € IMI03BOJWJ Jla HalWIIE €IMH H3KIIOUYUTEIEH IO CBOETO
ChAbPKAHUE U PUHOCHU TPYA.

ABTOpedepaThT CHIIO OTTOBAPS HA BCUYKUA M3UCKBAHUS M BAPHO U TOYHO

OTpa3siBa ChbABPKAHETO HA TUCEPTALUUOHHUS TPYA.



Karo aBtop mpod. MapkoB € moaxoausl KbM HU3CIEABAHETO HA €IUH
TPYI€H BBIOPOC HA TEOpUATAa HA HAKA3aTEIHOTO MPaBO C OMNPABIAHO
camouyBcTBHe. Hamucan ro e ¢ 6e3KOMIIpOMUCEH Hay4yeH €3UK U CTHJI, HO U 1O
Ha4YMH, KOWTO O Omin pazOupaeM 3a cTyneHTuTe. Bnpodem, Ta3u KOHCTaTalus,
Makap U BSIpPHA, CUTYPHO € W3JIMIIHA [0 OTHONIEHHWE Ha YTBBPJEH aBTOP KaTo
npod. Pymen MapkoB 3amoro camo nmocouyBa oueBuaHoTo. He Oux uckan na
MMOCOYBAaM W JPYTO OYEBHIHO OOCTOSITENICTBO — 3aBJIO0YCHOTO MO3HABaHE HA
[sJIaTa Hay4yHa JuTepaTypa 1o TeMara v Ha ChJicOHaTa MpaKTHKa.

B HeroBus yBoA MMa eiHa AeKJapalus — 4ye TOH Ie ONuTa aa pazpadboTu
TeMara ,,4eCTHO, 0OEKTUBHO U HEOOPEMEHEHO .

Vemsin e. Cp3gan € TEOpPEeTHYEH MOJEN 3a YCHhBBPIICHCTBAHE Ha
3aKOHOJATEJICTBOTO, KAKTO € U MOCOYEHO Ha KOpHUIlaTa Ha KHUTATa.

JlucepTalluOHHUAT TPyA € CbC conuaHusi obem ot 361 cTpaHuuu U B
CTPYKTYPHO OTHOUIEHUE € Pa3JeJICH Ha YBOJ, MET TJIaBU U 3aKJII0YECHUE.

B mbpBaTa rinaBa aBTOPBT U3SCHSABA OOIIOTO MOHSTHUE 32 M3KIIOUBAIIUTE
BUHaTa oOcTosTencTBA. TOW OCHOBAaTENHO MOCOYBA, Y€ IMPHJIATaHETO Ha
HopmuTe Ha ui. 14-16 HK mpeamnonara yetwpu mnpeaBapuUTENIHU YCIOBUS —
BMEHSIEMOCT, JIeHHE, OOIeCTBEHA OMACHOCT U OOCKTUBHA ChCTAaBOMEPHOCT Ha
NESHUETO.

B nbpBUAT paszgen, MOCBETEH Ha MPEANOCTABKUTE 3a MpujlaraHe Ha
pasznopendure Ha ui. 14-16 HK, aBTOpbT ce cnupa mbpBO HA BMEHSEMOCTTA.
Tam TOl mpaBM HMHTEpPECEH U OOOCHOBAH W3BOJ, — HMMa paslidKa MEXIY
HEBMEHSIEMOCT M JMIica Ha BMeHsemocT. [lopaaum ToBa, TOW OCHOBATEIHO
nmoJYepTaBa, ue M JUIcaTa Ha BMEHSIEMOCT /M3BBH XHIMoTe3aTa Ha wi. 33, aim. 1
HK/ cbiio u3kirouBa npuaokuMocTTa Ha Hopmute Ha wi. 14-16 HK.

[Ipod. MapkoB pasriexaa HOHATHETO 3a aestHue 1o cMuchiia Ha HK. Toi
CTUTa JI0 U3BOJIa, Y€ B OTCHCTBUETO Ha JICSIHUE HE MOXKE Ja MMa KaKTO BHHA,
Taka U U3KJIIOYBAIlM BUHATa 0OcTosiTeacTBAa. CHUIMAT W3BOJA € 3allUTEH U B
cienBaius ab3all, MOCBETEH Ha 0OIECTBEHATA OMACHOCT — 0€3 Hes HE MOXKe Ja

HMa U3KIKYBaIllld BUHATa 00CTOSATEICTBA.



B nocnennust maparpad Ha pasnena MapkoB o0OCHOBaBa W3BOJIA, Y€
OTCHCTBUETO HAa BHHA MOPAJX OTCHCTBHUETO HA HSAKOE OT MPEANOCTABAIIUTE S
YCJIOBUSl M3KIIOYBA W TMPUIOKUMOCTTa Ha pasmnopendure Ha 4. 14-16 HK,
BBIIPEKU, Y€ OE3BUHOBHOTO JIEIHHE CH OCTaBa HAKA3aTEJIHO MPOTUBOINPABHO U
00111eCTBEHOOTIACHO.

Bropusit pa3gen B mbpBaTa TJlaBa € TIIOCBETEH HAa TMOHATHETO
,,oocTositesrcTBo® mo wi. 14-16 HK.

Omie B HAYaIoOTO ¥, aBTOPBT MPaBH MPEIOKEHUE 32 HOBA pazmopeada B
HK, cniopen kosTO0, ako €1HO JIMIIe CaMO CE TIOCTaBU B ChCTOSIHUE, U3KITIOYBAIIO
BMEHSIEMOCTTa U B TOBA CHCTOSTHUE M3BBPIIM MPECTHIICHUE, Ja CE HaKa3Ba C
HAKa3aHUETO, TNPEIBHICHO 3a CBOTBETHOTO mpecThivieHne /c.51/. Tosa
MPEUIOKEHUE MOXE Jla Ce OKaXe CIIOPHO, MOXE J1a MOPOJYd ChbMHEHHE 3a
O€3BMHOBHA Haka3aTellHa OTTOBOPHOCT 3a KOHKPETHO MPECTHIIHO JESHHUE.
CrplieBpeMEeHHO, TO HE MOXE J1a C€ OTXBBPJIM C JIeKa pbKa, 3all0TO MOoJ00Ha
pasmopen0a Hecay4aitHo uMa 1 B WI. 31 , T. 1 /b/ ot Pumckus craryT. Bopouewm,
CIIOPHUTE MPEJIOKEHUS, TE3U KOUTO MOPAXKIAT AUCKYCHUS, ChIIO UMAT CBOETO
MSCTO CpPEJl HAYYHUTE IPUHOCH Ha aBTOpA.

MapxkoB pasriexnaa ,,00cTosTencTBaTa B TECEH U B IIMPOK CMUCHI. B
TE€CEH CMUCHJI, TOBA ca Te3H, mocoyeHu B wi. 14-16 HK, a B mupox cMHUCHI ca
00CTOSATENICTBA, KOUTO Ca ,JajedyHaTa MNpUYMHA, KOSTO BOAM JO JMUICA Ha
MCUXUYECKO ChAbPKaHHE HA YMUCHJA WIM U3KIIOUBAT €JIEMEHT OT MOHSITHETO
3a HeTpeana3auBocTTa. /c. 56/

TpetustT pa3zen € MocBETeH Ha CBOOOJaTa Ha BOJIATA B KOHTEKCTa Ha
TeMara Ha H3cielBaHeTo. B mbpBaTa My 4acT, TOW 3aBBPINBA C YOSAUTECITHUS
U3BOJI, Y€ KOraTo JIMIIETO HsAMa M300p B MOBEACHUETO CH, TOraBa cBoOojaTa Ha
BOJISITA MY € M3KJIFOUEHA, KOETO € €CTECTBEH MPEX0/l KbM aHaJlM3a Ha MOHITHUSATA
,,CBO0OOIa* M ,,0TTOBOPHOCT".

Te3n nBe TmoOHATHS MapKOB pasriexaa Karo MNPEAIoCTaBKa 3a
MOTHUBHpAIlaTa CHJia Ha HaKa3aTeITHUS 3aKOH U ,,IPUHIIAITHATA TOCTHKHUMOCT Ha

I[EJIUTE Ha CTEIMaIHATA U TeHepaiHaTa npeBeHnus  /c. 64/. CBoboauusaT u3oop,



CIIOpE/ HEero € He caMO HEO0OXOAMMO YCJIOBHE 32 YKOPUMOCTTA Ha MPECTHITHOTO
JesTHue, HO M Ha MOpaJlHAaTa JOMYCTUMOCT Ha Haka3zaHuetro. He Moxke ma He
ObAe CHoACICH H3BOABT, Y€ HAKa3aHWETO, HaJO0XEHO Oe3 BHHA € CcaMo
0€e3CMHUCIIEHO OTMBIIEHHUE /C.65/.

ABTOpPBT 3acThlIBa Te3aTa, Y€ BHHOBHOTO TOBEICHHE € H3pa3 Ha
cBOOO/IHATA BOJIA Ha Jieella 1 OCHOBATEIHO 3aKjlovyaBa, 4e ,,HOpMUTE Ha 4uj. 14-
16 HK ca nmpaBHO OCHOBaHHE 3a U3KJIIOYBAHETO HA HAKA3AaTEJHATa OTTOBOPHOCT
Ha BMEHSEMO JIMIIE, YHETO OOCKTUBHO CHCTABOMEPHO JCSHUE HE H3pa3sBa
HeroBaTa cBoOoaHa Bois™ /c. 73/. Ena nmu mMoxke na ObJie Ka3aHO TMO-KPaTKO U
IIO-TOYHO.

B kxpas Ha mppBara ri1aBa aBTOPBHT (POpMynMpa W OCHOBHHS IPHHOCEH
MOMEHT B HES — OIPEACICHHETO Ha IMOHATHETO ,M3KII0YBAIO BHHATA
oocrosaTencTBo™ /c. 73/.

Bropara riaBa e nocereHa Ha rpemikara o wi. 14 HK.

OCHOBHO MSICTO B Ta3H TJIaBa aBTOPHT € OTICIWI Ha TIPOU3BOJTHOCTTA HA
rpeliKaTta OT ChIbpP)KaHUETO Ha BUHATA. [[eTalyiHO ca pasrie/laHd HE3HAHUETO
no cmuchia Ha wi. 14 HK u HeropusaT npeamert, kato npod. MapkoB ctura a0
n3BOJIa, ye rpemkara no wi. 14, an. 1 HK u3kmtouBa He caMo ymMuChia, HO U
CaMOHAJEAHOCTTa, KaTto rpemkara no uwi. 14, an. 2 HK ce orHacs camo 10
HeOpexHocTTa /¢.93/. 3a Hes aBTOPBT mpaBu U npemnoxenue de lege ferenda,
/c.96/, K0eTo € HAIIBIHO YOS IUTETHO U 100pe 3allUTEHO.

ABTOpBT pasriexiaa ¢ JUCKYCHOHHHS BBIPOC 3a Tpenikara B
00IIIecTBEHATa OTIACHOCT.

CurypHo MOXe Ja ce cropu 3a npeaioxenuero my de lege ferenda na ce
ypely B 3aKOHA U TpelikaTa B oOIIecTBeHaTa ornacHocT /c. 97/. OCHOBHOTO MH
BB3pAXKEHUE TYK aBTOPHT HEBOJHO € MPEIyTraJuil U MPEOI0JIsUT ¢ pa3OupaHeTo
CH 3a ,,cOIIMaTHaTa HeBMeHsIeMOocCT /c.118/, koeTo 111e pasrieaam mo-aoiy.

He Mora ma He croens MO3WIMATAa Ha aBTOpa, Y€ B CAydyauTe Ha
M3KYCTBEHO W HEOIPaBJaHO WHKPUMHUHHUPAHE Ha JESHUS HE TPsiOBa J1a TOBOPUM

3a I'pCIIKa B 06H1€CTBeHaTa OIIaCHOCT, a II0O-CKOPO Aa TbPCUM PCIHICHHUCTO Ha



npoOJyieMa Ha ocHoBaTa Ha wi. 9, ai. 2 HK /c. 115/ unu Ha ocHOoBaTa Ha jurica Ha
BHHA, U3BBH rpemkara. CbBbPIICHO NMPaBUIHO 3aKioyaBa mpod. Mapkos ,.He
MOXXEM Jia OyakBamMe OT Jeella Ja Cb3HaBa CYOCKTHBHUTE OIICHKA Ha
3aKOHOJATEI .

3HauMM TNOPUHOC BIWXKJIAM B MPEIJOKEHHETO Ha aBTopa 3a
pernamentupane B HK Ha unesra 3a ,,connanna HeBmeHsieMoct . CTpyBa MU ce,
Ye TOBA MPEJIOKEHUE € HAI'BJIHO MOAXOJSIIO BbB BPEME, B KOETO Ch3/laBaMe
roJIEMU TPyIU OT TOYHO TAaKWBa — COLIMAIHO HEBMEHSEMH XOpa, KOUTO YTpe
CBhBBPILIEHO OCHOBATEIHO MOTAT Jia MPETeHIUpaT, Y€ He pas3roiiaraT ¢ Hy>KHOTO
MHTEJIEKTYaIHO HUBO, 32 J]a Ch3HABAT OOILIECTBEHATA OMACHOCT Ha U3BBPIICHOTO
/c.118-121/.

He mora na He chIylacs W C MO3MLMATA HA aBTOpa, Y€ TpeliKara
MIPE/ICTABIISIBA ,,IOCTEAHA U A0COJIOTHA IIpaBHA rapaHUys 32 HEHAKA3BAHETO Ha
cyOekTa, 4YheTo JiessHue He u3passiBa cBOOOIHATa My BOJISL U HE 3acily’kaBa yKopa
Ha IPaBHOOPTaHU3UPAHOTO OOLIECTBO.

3HauuM npuHOC Ha npod. MapKoB BIKJaM U B MOAXO0a 33 U3UEPIATEITHO
pasriieXx/aHe Ha BCUYKHM acleKTH Ha rpemkata /c. 122 u caensamute/. To3u
aHaJIU3 € MpUMeEp 3a Hay4dHa JOOPOCHBECTHOCT M M3YEPIATETHOCT KbM aHaIU3a
Ha 3HAYMMU [IPAaBHU BBIIPOCH.

M3usmo cnojensiM  craHoBuieTo Ha mnpod. MapkoB 3a rpemikara B
MpUYMHHATA BPbh3Ka U U3BOJUTE, KOMTO TOW MPAaBU OT aHAIM3Aa HA HIKOJKO
npuMepa, oOCHKIaHM W B CTapara IMpaBHA JIUTepaTypa. 3aciy’kaBa ga Obie
orOensi3aHa U Te3ara My, Y€ MpPU OMMUT rpeliKaTa € HEBb3MOXKHA, Thil KaTo
OMUTHT MpeArnoara ,,CyOeKTUBHUAT ChCTAaB HA MPECTHIUVICHUETO JIa € HAIThIHO
ocwuiecTBeH  /c. 131/.

Pasrneganm ca u mpaBHUTE NOpOOIEMH, MPOU3TUYAIIM OT TpeliKaTa
OTHOCHO TIpW3HAK Ha KBaNU(UIMpPAH CBhCTaB, TpelIKaTa OTHOCHO
HECHCTABOMEPHHU OOCTOSITEJICTBA /KOATO aBTOPBT MPABUIIHO MOCOYBA, HE MOXE
Ja W3KJII0YM BHUHATA, HO MOXE JIa C€ OTpa3d Ha HeWHaTa cremeH — c. 134/,

MHHUMOTO TPECTHIUICHHE /KOETO € pa3rpaHudeHo OT ,,00paTHara rpemka’ - C.



139-146/ u rpemkara OTHOCHO HEChCTAaBOMEPHOTO HaMajsBalll0 HAKa3aHUETO
obcrosTencTro /c. 147 — 154/.

BTtopara rnaBa 3aBbpiiBa ¢ aHaiu3a Ha npod. MapkoB 3a U3BUHUTEIIHATA
Y HeM3BUHHTEIHATA TpelllKa ¥ Ha IopuanyeckaTa u hakTudecka rpemika.

Tperara riaBa € MoCBETEHA HA CIIy4anHOTO AesHue mo wi. 15 HK.

B mepBus maparpad aBTOpPHT KpPUTHKYBa 3aKOHOBaTa MOCTaHOBKA Ha
HETIPEIAa3IMBOCTTa B 4acTTa W ,,MUCIENI Ja T'M INPEJOTBPAaTU W IOAKPEIs
u3paszeHusIT or HeHoB u3BOA, Y€ CIydyallHOTO JESIHHE ,,0uepTaBa OOPATHUST
acrieKT Ha HempeanasnuBocTtTa® /c. 167/. Ilpod. MapkoB netaiiHO M Ha
OCHOBaTa Ha 3aJbJIOOYEHO II03HABaHE Ha ChJeOHATA MpaKTHKAa aHAIU3Hpa
HOHATHATA ,,0MI1 JuIbxkeH /c. 168-170 u ,Morea ga npeasuau /c. 171-184/
00111€CTBEHOOTIAaCHUTE MOCIEAUIIH.

[IpuHOCEeH XapakTep MMa W ONpEACICHUETO Ha aBTopa 3a ,,CIydailHo
nesiaue’‘. Pa3oupa ce, BEpOSITHO OMpENCIICHHETO OM MOIJIO J1a Ob/ie HSAKaK I10-
JAKOHWYHO, HO BBBEXKIAHETO Ha IMPHU3HAKA ,,BE3MOKHOCT Ja IIPEIOTBpPATH
MOCJIeTUIUTE € OTIMYHO 000CHOBaHa /c.196/.

Bropust naparpad Ha TpeTaTa riiaBa ChIIOCTaBs IPEIIKATa U CIy4ailHOTO
nesiHue. ABTOPBHT yOEIUTETHO 3alluTaBa HE0OOXOIUMOCTTA OT 3aMa3BaHEeTO U Ha
JIBaTa MHCTUTYTA B OBJITapCKOTO HAKA3AaTEIHO MPaBO,  KaTo ouepTaBa
pa3ieTHOTO UM MNpuiiokHo mone /c.199-200/. Tyk Oux uckal na OTKpos U
M3BOJA, Y€ CIYy4YalHOTO JIeSIHUE € MPAaBHOTO OCHOBAaHUE 3a M3KJIIOYBAHE Ha
HECHCTABOMEPHUTE 00I1IeCTBEHOOIaCH! obOcTosTeNcTBa npu
WHIUBUTyJTH3AIUsATa HA HAKa3aHUETO.

TperusitT maparpad pasriexia BbIIpoca 32 OTHOCUMOCTTAa KbM BUHATa Ha
OOCKTUBHUSA KPUTEpUA , JUIBKEH Jla TMPEIBUIM  OOIIECTBEHOOMACHUTE
nociequi®. Tyk mpod. MapkoB OCHOBATEIIHO MOCTaBs BBIPOCA, JOMYyCTHMO
JM € eIHa TPOTUBOHOPMEHOCT J1a ObJIe Bb3JUTHATA B €IEMEHT OT MOHATHETO 32
BuHa /¢.205/. OpuruHaaHo € pa30upaHEeTO Ha aBTOPa, Y€ U3UCKBAHETO ,,NIbKEH
Jla IpeIBUAN cTIeBa Jia OTIaIHE OT MpaBHaTa ypeada u Ha HEOPEKHOCTTa U Ha

ciydaiiHoTo AestHue /c. 209/.



[Ipod. MapkoB OCHOBaTEIHO 3aj/iaBa U MOJUEHEHHU JI0Cera BhIIPOCH, KaToO
TO3W — HAaWCTWHA JII MMa KOHKPETHH TpaBWIa 32 TBDKUMO TIOBEJICHHE BbHB
BCUYKHM XHUTeMcKU obnactu /c.214/? CbBcem pazOupaeM e HeroBusT ckerncuc. U
€ OCHOBATeJIeH, CIIOpE]l MEH, U3BOABT, Y€ ,,0MII JUTHKEH HE MOXE Ja urpae
poJiATa Ha YHUBEPCAJICH KPHUTEpUHA W TOW TpsAOBa Ja OTMAgHE OT 3aKOHa.
CbBBpIIIEHO YMECTHU NPEMJIOKEHUsT 32 YChBBPIICHCTBaHE Ha
3aKOHOJIATEJICTBOTO ca (hOpMyJIMpaHH B Kpasi Ha TpeTara IiaBa /c. 226-228/.

B derBppTara riaBa ca pasriefaHU BBIPOCHTE HA HW3MBIHEHHUETO Ha
IPOTUBOIIPaBHA clTy)keOHa 3aroBes 1mo wi. 16 HK.

Ome camMOoTO 3arjlaBHe Ha TIJIlaBaTa odepraBa mnpesiokenue de lege
ferenda Ha mpo¢. MapkoB — 3amoBe/iTa J1a ce Onpeeiu He KaTo HelpaBOMEpHa,
a karo mnpotuBornpaBHa /c. 230/. B mbpBusi maparpad aBTOPHT pas3Iiiekia
ycioBusTa 3a npuioxuMocT Ha wi. 16 HK. Oco0eno BHUMaHuE € OT/IeNIeHO Ha
aHajgu3a 3a ,,04eBHUIHOCT® /c. 236/ U Ha OTrOBOPHOCTTA Ha HayaJHUKA, U37al
MPOTUBOIIpaBHaTa ciiy>keOHa 3anoBel. [Ipod. MapkoB ciopes MeH yOeauTeTHO
000CHOBaBa Te3aTa CH, CIIOPEHKHU C JPYTH aBTOPH, Y€ B TO3M CIIy4ail ce Kacae J0
MOCPEJICTBEHO M3BHPIIUTENCTBO /c.241/. TlompoOHO ca pasriiejlaHu JIBETe
OCHOBHHU XUIIOTE3MW Mo mnpujaraHero Ha wi. 16 HK — koraro geeusT m3001110
HsIMa TIPEJICTaBa 3a MPOTUBOMPABHUS XapaKTep Ha 3aloBe/ITa U KOraTo TOW uMma
ChbMHEHHUS B TOBa, Makap W 0Oe3 MpeACTaBs, Y€ My C€ Hajara Ja OCBHIICCTBH
OYEBHUIHO 32 HEeTo npesjoxkenue. OcHoBatesHo npod. MapkoB 3akitodaBa, 4e B
nociaenuus ciaydaih un. 16 HK  BeblHOCT HE HM3KIKOYBA BHHATA, a
HaKa3yeMoCTTa Ha M3BBPUICHOTO JesHue /C.257/. AHamu3bT My BOJIU U J0O
UHTEepecHO npemioxenue de lege ferenda, nanpaBeHo B kpas Ha riaBata /c.259/.

Ilerata rnaBa e mocBeTeHa Ha ,HoBUs wi. 16a HK. Bbnpochara
pasnopenda e nana ocHoBaHWe Ha mpod. MapkoB Aa HampaBu 3a IMbPBU HBT
KOMIUIEKCEH M MBJICH aHaJIM3 Ha BBIPOCAa C MpPHUHYyJaTa KAaTo M3KIIOYBAIIO
BUHaTa o0cTosATencTBo. ChBCEM 3aKOHOMEPHO TO3M aHaAIU3 3amo4yBa ¢

ompenensHeTo Ha 00ekTa Ha mpuHyaaTta o wi. 143 HK, xoitTo aBTOpbT BrKI1a B



JUYHATa CBOOOJA HA MOCTpajanus. PasrpaHWYeHH ca XUIOTE3UTe Ha VIS
absoluta u vis compulsiva.

Oco0eHO BHMMaHHME aBTOPBHT OTHEIS HA OTPAKEHHWETO Ha MpHUHYJATa,
pa3bupana kaTo VIS compulsiva, BbpXy CBOWcCTBaTa Ha IpecThILICHHETO. ToBa
3aKOHOMEPHO € JIOBEJIO A0 pas3IIekJAaHEeTO Ha pelauiia acleKTH Ha KpaiHaTa
HeoOxoaumocT 1o 4wi. 13 HK u mo-cnenmanto — npuHyaaTa KaTto H3TOYHUK Ha
omacHocTTa /c. 291/. OcHOBaTenHO € MOCOYEeHO, Y€ MpHUHyJaTa HE MOXE Ha
coOCTBEHO OCHOBaHHUE W M3BBH oOcTosTencTBaTa o wi. 12-13a HK na uskmroun
oOIecTBeHaTa OMACHOCT M MPOTHBOIIPABHOCTTA Ha JACSHUETO /C.292/. ABTOPBT
MpaBWJIHO 0000IIaBa, 4e MpUHYyAaTa OrpaHW4yaBa CBOOOJAaTa Ha BOJSATA U
Mopajii TOBAa UMa 3HAYMTEIHA POJIs MPY MHIWBHUAyATU3alUATa HA HAaKa3aHUETO,
KaToO CHI)KaBa CTEMEHTa Ha OOIeCTBEHATa OMTACHOCT Ha U3BBHPIIEHOTO /c. 308/.

[Ipod. MapkoB mpoabmkaBa aHajiu3a CH C IpaBHaTa MpUpOJa Ha
uHcTuTyTa Ha Wwi. 16a HK. HanmbiHo criomensiM orjeHKaTa My 3a HEMPaBHIIHOTO
TPaHCIIOHUPAHE Ha €BPOMEHCKOTO MPaBo, OTHOCUMO KbM TpaduKka Ha Xopa, OIle
MoBeYe, Y€ U a3 B MUHAJIOTO ChbM M3Ka3Basl M0100HU ctaHoBulia. [lopaau ToBa,
HE MOTa Jla He CIOeNs ¢ U3BoJa My, 4e ce Kacae J0 ,,M3KyCTBEHa KBa3uIIpaBHa
KOHCTpYKIusA™“ /c.349/, KOUTO BCBHIIHOCT HE M3KJIIOYBA BHHATA, a MOXE OH
€IMHCTBEHO HAaKa3yeMOCTTa Ha AestHueTo. M3usuio crnojensiM u3Boja My, 4e €
HEOMpaBIaHO >KEPTBUTE HA TpaHK WM CEKCyajdHa eKCIUIoaTranus Ja He Ce
HAKa3BaT, KOraro HE Ca OCBHIIECTBIWIA OIPEAEICHO TMOCTKPUMHUHAIHO
MOBEJCHUE, KOETO Ja OmNpaBJac U3KIIOYBAHETO HA HaKa3zaTelHaTa WM
OTroBOpHOCT. JlekoTaTa, ¢ KOSTO €QHO JHIIE MOXKE Ja Ce TMPEACTaBH B
HaKa3aTEJHMS TPOIEC KAaTo kKepTBa Ha TpaduK, Ch3/aBa peasHu BH3MOXKHOCTH
3a 37m0ymoTpeda ¢ mpapo /c. 360-361/. Hakpas, cbriaceH ¢ mo3uiysaTa Ha aBTopa
U 3a CUCTEMaTUYHOTO MSCTO Ha pasmopendara Ha ui. 16a HK — B Ocobenara
9acT, KaTo €JIEMEHT OT ypendara Ha Tpaduka Ha Xopa.

B 3akmouenuero, npod. MakoB mnpaBu BHYIIUTETHO 000OLIEHHE Ha
HAayYHHUTE MMPUHOCHU B AUCEPTANMOHHUA TPY/. [loBe4eTO OT TSIX Beue mMoCcounx Ha

CHCTEeMaTHUYHUTES MM MecTa. OcraHammure CbIIO HMAT CBOUTC OCHOBAHHUA a4



ObaaT KBaTU@UIIMPAHU KaTO CHIIECTBEHU HAYy4yHU TpuHOCH /c.366-377/. Huto
€IVH OT MOCOYCHHUTE IPUHOCH HE € Ch3MajieH 0e3 CONMIHA HaKa3aTeTHOMpaBHA
aprymenTanus. He camo B KOJIMYECTBEHO OTHOIIEHUE, HO U OT TJIeJHA TOYKA Ha
KaueCTBOTO — Pa3BUTUETO HA MpaBHATa HayKa, TE3W IMPUHOCU Ca MHOTO TOBEYE
OT IOCTaThUHU 3a MOTy4aBaHETO Ha HaAydHATa CTETEH ,,JOKTOP Ha HAYKHUTE" .

CairoTo Baxku 3a npeioxenusTa de lege ferenda, o6o6mienn B kpas Ha
uznoxenueto /c. 377-380/.

JucepranmonHuaT Tpya Ha npod. Pymen Mapkos ,,J3kmtouBamy BuHaTa
00cTOsITEICTBA IO OBJITAPCKOTO HAKA3aTEITHO MPABO* ChAbPkKA HAYYHHU, HAYUYHO-
MIPWJIOKHU W TIPUJIOKHU PE3YyITaTH, KOUTO MPECTABIABAT OPUTHHAICH TIPUHOC
B HayKaTa W OTrOBapsAT Ha BCHUYKM HM3MCKBAHMS HAa 3aKOHA 3a pa3BUTHE Ha
akajgemuyHus cbctaB B PenybOnuka bowiarapus (3PACPB). luceprallduOHHUST
TPY[ TOKa3Ba, 4e TUCEPTAHTHT Npod. Pymen MapkoB nmpuTekaBa 3a1bI10049CHN
TEOPETUYHU 3HAHUS U NMPo(deCHOHATHU yMEHHUS B 00JIacTTa Ha HAKa3aTEIHOTO
MpaBo, KaTo JIEMOHCTPHPA Ka4eCTBA U YMCHUS 32 HAYYHH W3CIICABAHUS, TOBEIN
710 3HAUMMH HAYYHU U TPAKTUYECKU TPUHOCH.

[Topanu ropeusnoxkeHoTo, yOeIeHO laBaM CBOSITA MOJOKUTETHA OIEHKA
3a TIPEACTaBEHUS MHUCEPTAIMOHEH TPYJ W MpejjiaraM Ha HAayYHOTO JKypH Ja

IPUCHIIM CTEMEHTa ‘NOKTOp Ha HaykuTe Ha npod. Pymen Mapkos.

npod. bopuc Benues, m.10.H.



TO

THE SCIENCE COMMITTEE FOR THE AWARD OF THE
“DOCTOR OF SCIENCE” DEGREE

FOR PROF. RUMEN MARKOV’S THESIS

REVIEW

by prof. Boris Vladimirov Velchev, Dr. Sc., professor of Criminal law at St.
Kliment Ohridski University of Sofia, regarding the thesis on the topic of
“Circumstances ruling out guilt under the Bulgarian Criminal law” by prof.

Rumen Markov, Ph.D.

In a review of a thesis for the acquisition of the science degree "Doctor of
science" its author always comes at the forefront.

Prof. Rumen Markov is an unquestioned authority amongst the
contemporary researchers of criminal law. His scientific production has always
provoked interest within the professional community. His works on such
fundamental theoretical issues as preparation, criminal and legitimate activities
of multiple individuals, voluntary refusal, duress and the provision of Art. 16a of
the Bulgarian Criminal code (CC) attest to two facts.

The first one is that Prof. Markov’s lasting interests towards issues of the
General Part of the CC have found their logical extension in his latest book that
focuses on the circumstances ruling out guilt.

The second one is that the research potential he has built through the years
has allowed him to produce a work that is exceptional with its content and
scientific contributions.

The summary of the thesis also fulfills all of the conditions and reflects its
contents correctly.

Prof. Markov as an author has approached the research of a difficult topic
of the criminal law theory with confidence that is justified. The thesis has been



written in uncompromising scientific style and language, but also in a manner
that would be apprehended by students. Apropos, this observation, although
being correct, is probably unnecessary, because it is merely stating the obvious
regarding an established author like prof. Rumen Markov. | would also not want
to point out to another apparent fact — his in-depth knowledge of the scientific
literature and case law on the subject.

There is one particular statement in the introduction of his thesis - that the
author will attempt to research the subject "honestly, objectively and without
prejudice”.

He has succeeded in that attempt and has introduced a theoretical model
for improvement of the legislation, as pointed out on the book’s cover.

The thesis has a solid volume of 361 pages, and its structure consists of an
introduction, five chapters, and a conclusion.

In Chapter one the author clarifies the general notion of the circumstances
ruling out guilt. He justifiably points out that the application of the provisions of
art. 14 through 16 of the CC requires the existence of four prerequisites —
imputability, a conduct, social danger and the conduct to be objectively
constituted as a crime.

In Section 1 that focuses on the prerequisites for application of the
provisions of art. 14 through 16 of the CC, the author first examines the
imputability. In this section, he makes an impressive and justified conclusion
about the existence of a distinction between insanity and absence of
imputability. As a result, he justifiably emphasizes that the absence of
imputability /outside the hypothesis of art. 33, par. 1 of the CC/ also rules out
the application of the provisions of art. 14 - 16 of the CC.

Prof. Markov then examines the notion of conduct in the sense of the CC.
He reaches the conclusion that in cases when the condut is absent, there can’t be
guilt or circumstances ruling guilt out. The conclusion is also justified in the
next paragraph, which concentrates on social danger — without social danger,

there can be no circumstances ruling out guilt.



In the last paragraph of this section, Prof. Markov justifies his conclusion
that the absence of guilt as a result of the absence of some of its prerequisites,
also rules out the application of the provisions of art. 14 - 16 of the CC, despite
the fact, that the even without guilt, the conduct remains unlawful and dangerous
to the society.

The second section of Chapter 1 focuses on "circumstance" as a notion
and its meaning under art. 14 - 16 of the CC.

At the beginning of this section, the author suggests a new rule in the CC,
which provides that when an individual puts himself in a state that rules out
Imputability and commits a crime while in that state, the individual shall be
punishable with the punishment provided for that crime /p. 51/. This suggestion
could prove to be controversial and could cause concern about the existence of
criminal liability for a certain criminal conduct. At the same time, the suggestion
cannot be dismissed light-handedly, since such a provision exists in art. 31, item
1 /b/ of the Roman statute. Apropos, such controversial suggestions that may
lead to discussions, could also be placed amongst the author’s scientific
contributions.

Prof. Markov examines "circumstances” in both strict and broad sense of
this notion. In its strict sense, the notion includes circumstances pointed out in
art. 14 through 16 of the CC, while its broad sense includes circumstances,
which are "the remote reason that leads to an absence of intent’s mental content
or rule out an element of the notion of negligence" /p. 56/.

The third section deals with free will in the context of the researched
topic. The author concludes the first paragraph of this section with the justified
conclusion that in cases when an individual has no choice about his conduct, his
freedom of will is ruled out and that is a natural transition to the analysis of the
notions of "freedom™ and "liability".

Prof. Markov reviews those two notions as prerequisites of the motivating
force of the Criminal law and "the principle attainability of the goals that special
and general prevention have" /p. 64/. In his opinion, the freedom of choice is not



only a necessary condition for the apprehensiveness of the criminal conduct, but
also for the moral eligibility of the punishment. | cannot argue with the
conclusion that punishment, imposed when guilt is absent is solely an
unreasonable revenge /p. 65/.

The author supports the stance that guilty conduct is an expression of
perpetrator’s free will and reasonably concludes that "the provisions of art. 14 -
16 of the CC are legal grounds for ruling out the criminal liability of an
imputable individual, whose conduct could be objectively constituted as a crime,
but is not an expression of his free will" /p. 73/. This conclusion is as short and
precise as it could possibly be.

At the end of Chapter 1, the author has introduced his main contribution
in this chapter — the definition of "circumstance ruling out guilt" /p. 73/.

Chapter 2 analyses the mistake under art. 14 of the CC.

The main focus of this chapter is how the mistake derives from guilt.
Ignorance in the sense of the provision of art. 14 of the CC and its object are
reviewed in detail and prof. Markov reaches to the conclusion that the mistake
under art. 14, sec. 1 of the CC rules out not only the intent but also the conceit,
while the mistake under art. 14, sec. 2 of the CC refers only to recklessness.
Regarding the mistake under art. 14, sec. 2 of the CC the author has made a de
lege ferenda suggestion that is well argued and convincing /p. 96/.

The author also analyses the controversial issue of the mistake regarding
the social danger.

It is possible to argue his de lege ferenda suggestion for the regulation of
mistake regarding the danger to society. The author has unintentionally foreseen
my main objection regarding this suggestion, and he has overcome it with his
stance on "social insanity", which I will review below.

I can only agree with the author’s stance that in cases of artificial and
unreasonable incrimination of conduct, this is not a mistake in the social danger
and the solution should be found in art. 9, sec. 2 of the CC /p.115/ or in the

absence of guilt outside of the mistake. Prof. Markov’s conclusion that "we



cannot expect from the perpetrator to realize legislator’s subjective assessments"
Is absolutely correct.

I find a significant contribution by the author’s suggestion for the idea of
"social insanity" to be regulated by the CC. In my opinion, this suggestion is
reasonable in times, when we create large groups of socially insane individuals,
who one day could justifiably claim, that they do not possess the intellectual
level that is required in order for them to realize the social danger of their
conduct /p. 188-121/.

I can only agree with the author’s stance that the mistake constitutes "the
last and absolute legal guarantee that an individual, whose conduct is not an
expression of his free will and does not deserve the legally organized society’s
reproach, shall not be punished".

I also find prof. Markov’s approach for an exhaustive review of all aspects
of the mistake to be another important scientific contribution. His analysis is an
example of scientific conscience and comprehensiveness towards the review of
significant legal issues.

I completely support prof. Markov’s stance on the mistake in the link of
causation and his conclusions, based on a few examples, that have previously
been discussed in older legal literature. His stance that mistake is not possible in
cases of an attempted crime since the attempt requires that "the subjective
features of the crime’s constituent elements need to be completed" also deserves
to be mentioned /p. 131/.

Legal issues, arising from the mistake regarding a feature of a qualified
composition of a crime, the mistake regarding circumstances that are not
features of crime’s constituent elements /which, as the author correctly points
out cannot rule out guilt, but can affect its degree — p. 134/, the ostensible crime
/which is distinguished from the "reversed mistake" — p. 139-146/ and the
mistake regarding circumstances that are outside the crime’s constituent

elements, but mitigate the punishment /p. 147 — 154/, have all been reviewed.



Chapter 2 concludes with prof. Markov’s analysis of the excusable and
Inexcusable mistake and the factual and legal mistake.

The third chapter is dedicated to the accidental conduct under art. 15 of
the CC.

In the first paragraph, the author criticizes the regulation of negligence
regarding the element "intended to avert them" and supports prof. Ivan Nenov’s
stance that the accidental conduct "describes negligence’s opposite aspect" /p.
167/. Based on his knowledge of the case law and with great detail, Prof.
Markov analyses the notions "was obliged to /p. 168-170/" and "could foresee /p.
171-184/" the occurrence of consequences dangerous to society.

The Author’s definition of "accidental conduct” can also be regarded as a
scientific contribution. The definition itself could probably be shortened, but the
introduction of the feature "possibility to prevent the consequences” is absolutely
justified /p. 196/.

The second paragraph of Chapter 3 compares the mistake and the
accidental conduct. The author defends the need to preserve both institutes of
Bulgarian Criminal law convincingly and outlines their different scope /p. 199-
200/. 1 would like to highlight his conclusion that an accidental conduct
constitutes a legal ground for the exclusion of circumstances that fall outside the
crime’s constituent element when individualizing the punishment.

The third paragraph focuses on the issue of the relevancy of the objective
criterion "obliged to foresee the consequences dangerous to society". Here prof.
Markov reasonably raises the question is it acceptable to elevate unlawfulness to
an element of the notion of guilt /p.205/. The author has an original stance that
the requirement for the perpetrator to be "obliged to foresee" should be repealed
from the provisions regarding recklessness and the accidental conduct /p.209/.

Prof. Markov also raises questions that have been underestimated so far,
for example — are there indeed specific rules for required conduct in all areas of
life /p.214/? His skepticism towards an affirmative answer to that question is
entirely understandable. In my opinion, his conclusion that "was obliged to"



cannot be a universal test and needs to be repealed is justifiable. Prof. Markov’s
suggestions for improvement of legislation, formulated at the end of Chapter 3,
are utterly appropriate /p. 226-228/.

In Chapter 4 the author examines the issues arising with the execution of
unlawful official order under art. 16 of the CC.

In the chapter’s title itself, Prof. Markov outlines his de lege ferenda
suggestion the official order to be defined not as illegal, but as unlawful /p.230/.
In the first paragraph, the author reviews the prerequisites for the application of
art. 16 of the CC. He has paid significant attention to the analysis of the notion
"obviousness" /p. 236/ and to the liability of the superior, who gave the unlawful
official order. In my opinion, prof. Markov has argued with other authors’ views
and has convincingly justified his stance that the provision of art. 16 of the CC
regulates cases of commission of crime through an intermediary /p. 241/. A
detailed review has been made of the two main hypotheses under art. 16 of the
CC — when the subordinate has no idea regarding the unlawful nature of the
order and when he has doubts about it but still does not have an idea that he has
to commit an obvious crime. Prof. Markov’s conclusion that in the final
hypothesis of art. 16 of the CC, it is not guilt that has been ruled out, but the
punishability of the committed conduct /p. 257/. His analysis leads to an
intriguing de lege ferenda suggestion, made at the end of the chapter /p.259/.

Chapter 5 discusses the novel 16a of the CC. This provision gave prof.
Markov a reason to make for the first time a complete and complex analysis of
duress as a circumstance ruling out guilt. The analysis properly begins with the
determination of the duress’ object under art. 143 of the CC, being seen by the
author as the personal freedom of the victim. He has also made a distinction
between the cases of vis absoluta and vis compulsiva.

The author pays significant attention to the reflection duress in the sense
of vis compulsiva has on the crime’s features. That properly led to a review of
certain aspects of emergency under art. 13 of the CC and particularly duress as
the source of danger /p.291/. It is reasonably pointed out that duress cannot on



its own grounds and outside the circumstances under art. 12 through 13a of the
CC, rule out the social danger and unlawfulness /p.292/. Author’s conclusion,
that duress restricts free will and as a result of that has a significant role in the
individualization of punishment by lowering social danger’s degree, is correct
/p. 308/.

Prof. Markov then proceeds his analysis with the legal nature of the
institute of art. 16a of the CC. I fully support his assessment of the incorrect
implementation of EU law regarding human trafficking even more so that in the
past | have stated similar opinion myself. Because of that, | can only agree with
his conclusion that art. 16 of the CC provides "an artificial, quasi-legal
construction” /p. 349/ that in fact does not rule out guilt, but perhaps only the
punishability of the conduct. | fully support his conclusion that it is
unreasonable for the victims of human trafficking or sexual exploitation to
remain unpunished when they have not committed certain post criminal conduct,
that will justify the exclusion of their criminal liability. It could be quite easy for
an individual to present himself as a victim of human trafficking during a
criminal procedure and that creates real possibilities for abuse of rights /p. 360-
361/. Lastly, I agree with the author’s stance that the systematic place of the
provision of art. 16a of the CC should be in the Special Part of the Bulgarian
Criminal Code, as part of the human trafficking regulations.

In his conclusion, Prof. Markov makes an impressive summary of the
scientific contributions of his thesis. | have already marked most of them at their
respective places. There are also grounds for the rest of them to be determined
as significant scientific contributions /p. 366-377/. Not even one of the scientific
contributions is made without solid criminal law reasoning. These scientific
contributions are more than enough for the acquisition of the science degree
"Doctor of science”, not only because of their quantity but also for their quality
and the progress in the legal science they make.

The same applies to the de lege ferenda suggestions, summarizes by the
author at the end of his exposition /p. 377-380/.



Professor Rumen Markov’s thesis on the topic of "Circumstances ruling
out guilt under the Bulgarian Criminal law" contains scientific, scientifically
applicable and applicable conclusions that constitute genuine contributions to
the Bulgarian legal theory and meet the requirements of the Development of
Academic Staff in the Republic of Bulgaria Act. The thesis proves that its author
prof. Rumen Markov possesses in-depth theoretical knowledge and professional
skills in the field of Criminal law and demonstrates skills and qualities that have
led him to contributions that are significant both theoretically and in practice.

Based on the preceding, | am convinced in my positive assessment of the
presented thesis and suggest to the Science committee to award prof. Rumen

Markov with the "Doctor of Science” degree.

prof. Boris Velchev, Dr.Sc.



