PEOEH3UA

ot npo¢. Mapzapuma Heanosa Yunoea, 1.10.H., TIpoPeCUOHATHO HAIPABICHHUE
3.6 IlpaBo/ HakazareneH mpolec, Ha3HaueHa Che 3anoBe] Ha pektopa Ha YHCC
3a BBTPEILIEH YJIEH Ha )KYpH 110 KOHKYpca 3a 3allUTa Ha AUCEPTALlMOHEH TPy
Ha Pymen Unuee Mapkoe na tema ,,A3kmousawu suHama ooCcmosimencmea no
OB2apPCKOMO HAKA3AMENHO NPago (meopemuier Mooe 3d YCb8bPUIEHCTNEAHE
Ha 3aKkoHodameacmeomo)’’ 3a MOJy4aBaHE HA HaAy4YHaTa CTEIEH ,,JOKTOp Ha
HaykuTe”, mpodecnoHaHO HarpaBieHue 3.6. mpaBo/HaKa3aTeIHO IPaBO

Ot 2007 r. Pymen MapxkoB e npodecop mo Haka3zaTeslHO mpaso. bui e
npeaceaTen U 4ieH Ha AKaJeMUYHMS ChBET Ha Akanemusita Ha MBP; unien Ha
Crneunanu3upanysi Hay4YeH ChBET 0 HAllMOHAJIHaTa curypHocT npu BAK; wien
Ha CpBeTa Ha PEKTOPUTE HA BUCIIUTE YUYWIMILA, WieH Ha KoHCyaTaTUBHUS
eKcrepTeH cbBeT KbM ['n1aBHUS npokypop Ha Pb; pektop Ha AkanemusAra Ha
MBP, cekperap no HamumoHanHata curypHocT Ha [Ipe3unenra Ha PemyOnuka
bearapus I'eopru IIvpBanOB; mnpencemaren Ha ExcnepTHUs CBbBET NPU
[TocTostHHaTa KOMHMCHS 3a yNPaBICHUE HAa CUIMTE U cpeacTBara npu MBP npu
KPU3UCHU CUTYallUu; YWIeH Ha JIbp:KaBHO-00IIECTBEHA KOHCYITaTUBHA KOMUCHS
0 BBIPOCHTE HAa NPEBEHUMATA HA NPECTBIIHOCTTA; IpEACenaresl Ha
VYropaButenHuss cbBET ~ Ha MEXIyHapOAeH HWHCTUTYT 3a CHUTYPHOCT U
cerpyaandectBo (11SS). HarpakmaBan € MHOTOKpaTHO ¢ TIOYETEH 3HAK, JTHYHO
opbKUe, 31MaTeH meaan ,,I[paBocsaune, cB0001a, CUTYPHOCT .

[Tpod. MapkoB ot 2006 r. e renepan-maiiop ot MBP; unen Ha o6moro
cbOpaHne Ha MexIyHapoAeH HMHCTUTYT 32 CHUTYPHOCT U CBhTPYJIHHUYECTBO
(11SS); unen Ha Aconmanusara Ha noiunerckute pproBoautenu (IACP).

Nma nyOnukyBaHu 5 MoHOorpaduu, 9 cryauu u 28 cratuu. Yere pexuuu
no HakazarenHo npaBo B HO® na YHCC. bun e mpomnogaBaren U B JIpyrH
yHuBepcuteTH. HeroBure jekuuu ca MOArOTBEHM Ha BUCOKO MPO(ECHOHAIHO
HUBO 3aTOBA Ca U PEIOBHO MOCEIIABAHU OT CTYJAECHTHUTE, KOUTO CE€ OTHACIT KbM
HEro C PECNeKT M yBakeHue. Tol ce mossBa ¢ 0coOeHa MOIMYJIAPHOCT U Cpea
CBOMUTE KOJIETH.

O6musT obem Ha pgucepTanMoHHUA Tpyd € oT 331 crpanunm
(mexnypenue 1.15), BkimtountenHo OuOmuorpadceka copaBka OT 7 CTpaHUIM,
cpabpikama 131 3arnaBus Ha KMpUIMLA W JJATUHULA. benexkure oy JuHUS ca
521. CtpykTypaTa Ha paboTara € u3rpajaeHa ot yBOJ, NeT IVIaBU U 3aKII0UYEHUE.
I'maBuTe ca pasaeneHu Ha o3arjaBeHM maparpadu ¥ TOYKH, M MOATOYKH Oe3
3arjaBus.

Temara 3a BUHaTa U 0OCTOATENCTBATA M3KJIOUBAILM BUHATA MpeAroara
u3cie/BaHe Ha (yHIaMEHTAJIHW, BUHArM aKTyaJlHU U 3HAYUMU MpoOJieMu 3a
3aKOHOJIaTEJICTBOTO, JOKTPUHATA U MTPAKTUKATA. 3aTOBA IIPEJAMET HA U3CIIEC/IBAHE
B JIOKTOPAHTCKUS TPYJA ca OOCTOSITEJICTBATA, M3KIIIOUBAILM BUHATA, TOOTICITHO
U B TSIXHaTa CHUCTEMHO-JIOTUYECKA BPbB3Ka, U CBBP3aHUTE C TAX MPOOIEeMH Ha



BHHATA U HeliHuTe (popmu, cBoOOAAaTa HA BOJISATA, BMEHSIEMOCTTA W JIMIICaTa Ha
BMEHSIEMOCT, CbCTaBa Ha TMPECTHIUICHHETO, MpUHYyAaTa, Tpaduka Ha Xopa,
npo0JeMUTe Ha TPAHCIOHUPAHETO HA JUPEKTUBUTE U JIPYTM aKTOBE Ha
EBpomneiickus cb103 BbB Bpb3ka ¢ wi. 16a HK. IIpeamer Ha u3ciaeaBane ca ChIo
U HSKOW acCleKTH Ha CTaJuuTe B PA3BUTHETO HA YMHIIJICHATa MPECThIIHA
JEHHOCT, Chy4yacTUETO, MPUUYMHHATA BPB3Ka, IOKOJIKOTO UMAT OTHOILEHHUE KbM
TeMara.

[IpobGnemaTa 3a 00CTOATENCTBATA, M3KIIOYBAIIM BUHATA € W €IHA OT HaMi-
CIIOKHUTE, MOKE OM JIOpW Hall-CJIOKHATA B MaTEPHATa HA HAKA3aTEITHOTO MPaBo.
NHCTUTYTPT € ¢ M3KIIOYUTEIIHO 3HAaYeHWE 3a MPOKypopcKkaTa W ChIacOHa
mpakTtuka. [lodyTw 1O BCAKO [e€70, KOETO HMMa 3a MPEeAMET IPECTHITHH
MOCJIETUIIA, KOUTO HE ChOTBETCTBAT Ha MPEJCTABUTE U JKEJIAHUATA Ha CyOeKTa,
Ce TIOCTaBs BHIIPOCHT 3a HAJTMYMETO HA HAKOE OT OOCTOSATEICTBATA, YPEIACHHU B
yi. 14-16 ot Hakazatennusa koaekc (HK). Muoro oT BbOpocute HE camo
NopaXKJaaT 3HAYUTENHW TPAKTUYECKH TPYAHOCTH, HO C€ pa3peliaBaT
POTUBOPEUYHUBO OT MPABOIPHUIIATAIIUTE OPTaHHU.

OTtHamnpea UCKaMm Ja 3asiBs, Y€ MPUHOCUTE B JOKTOPAHTCKUS TPy Ha MPod.
MapxkoB ca MHOroOpoitHM 1 3HauuMu. HarpaBenu ca TeopeTudHu 00001IeHUs U
ca JaJiecHU paspenieHus Ha TOJEMH HAyYyHU W HAyYHOIPWIOKHU TPoOIemMH,
KOUTO CBOTBETCTBAT HAa CBHBPEMEHHUTE TMIOCTMXKEHHUS U TMPEJCTaBIsABAT
3HAYWTEJICH W OPHWTHMHAJICH MPUHOC B HAayKaTa. 3a IBPBH IBT B OBJATapckaTa
MpaBHA JUTEpaTypa € H3CIeABaH IPU TOBAa KOMIUIEKCHO WHCTUTYTHT Ha
oOcrosiTencTBaTa, W3KIOYBamM BHHATa. ChC 3aBUAHA IOCIEIOBATEIHOCT,
BCIIMHA M YMEHHE Ca AaHAIM3UPAHH TEPETUYHHUTE ITOCTAHOBKH, ChIcOHATA
MpaKTUKa W TPAHCIIOHUPAHETO HAa €BPOTCHCKUTE NUPEKTHBHU, CBBP3aHHU C Ta3H
npobnematuka. Ilpm TOBa M3CiEABAaHETO € HANBJIHO CbhOOPA3EHO ChC
ChBPEMEHHUTE  MEXIYHAPOJAHHM H  CBPONCHCKA  TEHIEHIMW.  3aToBa
JOCTIDKEHUSITA Ha aBTOpa ca OT M3KIIIOUUTETHA HEOOXOAMMOCT U MOJIE3HOCT 3a
TEOpUsTa, MPAKTHKATA U 3aKOHOTBOpUeckus mporec. [IpuHocute B TO31 Tpya
TpsIOBa Aa OBJAT OIEHEHW KaTO OCOOCHO ChHINECTBEHHU, MOJIUEPTAHO aKTyaJlHH,
3HAYMMH U TIOJIC3HHU.

Momnorpadusta € akTyaqHa U 3HauMMa U B Apyr acrnekT. OcoOeHata i
MOJIE3HOCT C€ M3pa3siBa B OOCTOSITEJICTBOTO, Y€ Ca JAJCHH JIECETKH KOHKPETHH
U KOHCTpyKTHBHH Tnpemioxkenuss de lege ferenda 3a mnomoOpsiBane Ha
CHIIIECTBYBAIIUTE 3aKOHOBHU TpaBuia. Hemro moBede, Te3u MpemioKeHHs HE ca
dbopMynMpaHn caMO Ha HUACHHO HWBO, a TOYTH BHWHArd c€ TMpeaiaraT u
PUMEPHH PEIaKIIMM Ha ChOTBETHUTE TEKCTOBE, KOUTO TPsiOBa €€ M3MEHSAT WA
JOIBIHAT. B CBIIOTO BpeMe ca W3BEIEHW W MHOTOOPOMHH  IMPEMOpPHKH,
CHeIMaIHO aJpeCUpaHd KbM ChACOHAaTa MpakTHUKa. B Tpyaa ce chabpkar H
MHOTOOpPOMHM YHUCTO JOKpUHEpHU  00oO0menuss — 40 HayyHu wu3BOAA,
oTpe/eICHUs] U HOBH TMOHSATHA. 3aTOBA TO3M TPY/J MPEJCTABISABA €ANH YCIEIICH
OTIUT J1a Cc€ MpeACTaBH M JeuHUpa earH 0000IIeH MOJIeN, eIHa 00IIa Teopus
3a 00CTOSITENICTBAaTA M3KJIIOYBAIIM BUHATA.



TpynsT ce 6a3mpa Ha 3aabI00YCHUTE TEOPETUYHU 3HAHUS HA HETOBUS
aBTOp KaTO MperojaBaTeN MO HaKa3aTeJIeH MpaBO M HA ISUIOCTHOTO MO3HABaHE
Ha chAeOHaTa MpakTUKa. 3a HU3TOTBSHETO Ha MOHOrpadusaTa € MNpoyyeHa
U3KITIOYUTENIHO Oorara nurteparypa. [IpoyyeHu ca ole 3aKOHOAATENCTBATA U
NpaKTUKUTE Ha JIpyrd AbpxkaBu. Te He ce u3narar uHGOpMaTHUBHO, a ca
NOJJIOKEHH Ha 3abJI004YeH, MOApPOOEH, ¢ BEUIMHA HaNpaBeH CPABHUTEIHO-
npaBeH aHaiu3. ToBa € TMO3BOJMIO Ja ce (opMynupaT Ha BHCOKO
Mpo)eCHOHATHO HHUBO JIECETKH 0000IIaBand W3BOAM 32 CHCTOSHUETO,
Bb3MOKHATa pELENIMs Ha €HU WIH JPYTH NPAKTUKU U TEPCICKTUBUTE 3a
Pa3BUTHUETO HA HAIIETO HAKA3aTEJIHO MpaBo. TpyabT € sipKa WIICTpalus 3a
OTJINYHO TO3HABaHE M OOpPaBEHE C MEXKIYHAPOJAHUTE MHCTPYMEHTH M TE€3U Ha
EBponeiickus cpro3, I€icTBaIIM B Ta3u 001acT.

3aToBa CuMTaM, Y€ HACTOSIIIOTO M3CJICJABAHUE MPEACTABISIBA HOBOCT U
MMa CBOM CaMOCTOSITEJIEH NPUHOC 3a PA3BUTHETO HAa CHBPEMEHHATA HHU
HaKa3aTeJIHONIPaBHA HAayKa.

[Ipun omeHkaTa Ha peUEH3UpaHUs TPYA MOraT Ja Ce€ OTKPOSAT HSIKOJIKO
HaIIPaBJICHHSI, KOUTO Ca ONPENEISAIIM 32 HEroBaTa TEOPETUYHA U MPAKTHYECKa
3HAYUMOCT, 1 KOUTO MOTAT JIa C€ OLEHAT KaTO HAYYHH NMPHUHOCH.

I'naéa nwvpea ¢ TOCBETEHA HA MOHATHUETO 3a W3KJIIOYBAIIUTE BHUHATA
00CTOsITEICTBA.

B maparpad mepBM Ha Tasu rjiaBa ca M3CIEIBAHMU IOCIEI0BATEIIHO
BMEHSIEMOCTTa, JICTHUETO, OOIIeCTBEHAaTa OMacHOCT U  OOEKTHUBHaTa
ChCTAaBOMEPHOCT Ha OOIIECTBEHOOMACHOTO JEsHHWE, 3a KOUTO € OOOCHOBaH
W3BOJIBT, Y€ CE€ SIBIBAT 3aIbJDKUTEIIHO YCIOBHE 3a npuiaraiero Ha 4i.14-16 HK

OcBeH TOBa € aprymMeHTHpaHa M HEOOXOJIMMOCTTa OT BBBEXKIAHETO Ha
HOBO TIOHSATHE —,JIUIICA HAa BMEHSEMOCT KAaTO IMO-IIUPOKA KaTeropus OT
,HeBMeHsiemocTTa” 1o 4i. 33, ain. 1 HK. IIpuema ce, ye nuricata Ha BMEHSIEMOCT
U3BBH HeBMeHsemocTTa no 4i. 33, an. 1 HK cbio u3kimouBa OprIoKUMOCTTA
Ha HopMuTe Ha wi. 14-16 HK (1.1.4.; ri1. BTOpA, §1, T.10).

B maparpad BTOpH M3KIIOYBANIUTE BUHATA OOCTOSTENICTBA C€ pa3doupar B
,,TeCeH” CMHCHJ KaTo mocodyeHu B wi. 14-16 HK cybekTtuBHU 0OCTOSATENICTBA,
KOMTO BWHArM U3KJIIOYBAT MCHUXUYECKOTO ChIAbpP)KaHHWE HAa YMHUCHJIA (BHHATA).
Cpen Ts1X ce OTKpOsIBa KaTO KJIACUYECKO M3KITIOYBAII0 OOCTOSITENICTBO IpelIKaTa
no wi. 14, an. 1 HK. Te3u obcTosATencTsa ce pa3riiexkaaT U B LIMPOK CMUCHI
KaTo KbM OOCTOSITENICTBaTa B TECEH CMUCHJI aBTOPBHT MPUOABSI KOMIUIEKC OT
MHO>KE€CTBO OOCKTUBHM M CYOEKTHBHU OOCTOSITEJICTBA, KOHUTO C€ SIBSABAT
najgeyHaTa mpu4rHa, KOsSTO BOJU J0 JIMIICA Ha BUHA.

Oco0eH TeopeTHYeH MHTEpeC MpeACTaBisiBa maparpad TpeTu, B KOWTO
cBO0O/IaTa Ha BOJISITA C€ MHTEpIpETHpa Kato olia miargopma, oOeaMHIBAIIA
BMCHSIEMOCTTa, BBTpeEIIHaTa (ICUXWYecKaTa) CTpaHa Ha JCSHUETO M BHUHATa
Kato ,,CyOEKTUBHOTO OCHOBaHME Ha HakaszaTelHaTa OTTOBOPHOCT (TIpH
3aIbJDKATEIIHOTO HajlMyuMe W Ha BUHATa). HanmumeTro Ha BMHA O3HayaBa U €
nocienHara (aOCOMIOTHATA) TapaHIIKs 32 TOBA, Y€ CyOSKTHT € MPOSBUI BOJISATA



cu cBoOoiHO. TpsiOBa M@ crioeTuM U3pa3eHOTO CTAHOBUIIE, Y€ HOPMHTE Ha 9Jl.
14-16 HK ca mnpaBHOTO OCHOBaHHME 3a H3KIIOUYBAHETO HA HaKazaTelHaTa
OTTOBOPHOCT HAa BMEHSIEMO JIMIIE, YUETO OOEKTHUBHO CHCTABOMEPHO JACSHUE HE
u3passiBa HeropaTa cBOOO HA BoJis (T.3.4.).

B 2nasa emopa e ananuszupana rpemkara no wi. 14 HK.

B maparpad mepBu ce aeduHupa rpemikara KaTo M3KIOYBAIIO0 BUHATA
obcrositenctBo. C MHOTOOpOMHU apryMeHTH € 000CHOBaHa Te3ara, Ye Ipelkara
€ TpaBHOPEJIEBAHTHA, aKO JECIbT HE € Ch3HABAJ OOCKTUBECH TNpPU3HAK Ha
OCBHIIECTBEHUsI ChCTaB. Hsima 3HaueHuWe, Manu TO3M 3aKOHOB MPHU3HAK OINMUCBA
(akT UM HOPMATUBHO 0OCTOSATEIICTBO, PECIIEKTUBHO MPABHO TIOHSITHE.

MOTHUBHpPAHO € U €THO TBHPAEC OPUTHHATHOTO CTAHOBHIIE, Y€ IPEIIKaTa
o wi. 14, an.1 HK uskiatouBa HE camMO YMHCHJIA, HO U CAMOHAJIEIHOCTTA, a Ta3u
mo ui. 14, am. 2 — camMo HEOPEKHOCTTA, pECIIEKTUBHO BUHATA (T.6.5. 1 1.7).

Cnopen noaabp:KaHOTO CTAaHOBHIIE CaMOHAJIESTHOCTTa KaTo ¢opma Ha
HEMPEANa3IuBOCT MOXE Ja ObjJe HU3KIIYeHa Ha JBE pa3IUYHU IpPaBHU
ocHoBaHus. EnHOTO — € HOpMara Ha ui. 14, an. 1 HK — nopu rpemka oTHOCHO
00EKTUBHO CBHCTAaBOMEPHO OOCTOSITEICTBO (TOraBa JESHHETO € HEOPEKHO).
Hpyroto npaBHO ocHOBaHHe € pasnopendara Ha wi. 15 HK u e mpunoxumo,
KOraTo JeellbT HE € B rpemika 1no cmuchia Ha 4i. 14 HK u B obmecrBenara
OMAaCHOCT Ha U3BBPIICHOTO AesHue (1.6.5. u 1.8.3.).

YOenuTenHo 3By4M Te3aTa CBbpP3aHa C TMPEAJIOKEHUETO Ha aBTopa
MHCTUTYTHT Ha Trpemkara ja Owae komudumnupad. BbB Bpb3ka € TOBa
pasnopendara Ha wi. 14 HK TpsGBa wu3puyHO na ypexnaa W Trpelikara B
oO1ecTBeHara onacHoct. [Ipensara ce mpuiioKHOTO MOJIE HA UHCTUTYTA Jia Ce
pasiMpu KaTo 00XBaHE U HECh3HABAHETO Ha OOIIECTBEHOOMACHUS XapaKTep Ha
M3BBPIICHOTO, BCIEJACTBHE Ha TpeIIKa 3a HAJIMYUETO Ha OOCTOSITEJICTBO,
M3KJIIOYBAIIO OOIIECTBEHATa OIMACHOCT W MPOTUBOMPABHOCT Ha JACSHUETO —
Hens30exHa orOpaHa u Ap. (o mogooue Ha §8 H3 Ha ABcTpus u Ha §35 H3 Ha
I'epmanus). Toa mpemnoxkenue 3a Opnemo u3MmeHeHne Ha HK 3acmykaBa
BHUMAHHMETO Ha HAIIMs 3aKOHOATENICH OpraH.

B maparpad BTOpH rpemikara € u3sCHeHa Mpe3 Mpu3Mara Ha ChCTaBa Ha
npecThiieHneTo. OT BaXKHO 3HAUYCHUE € U MOCIE0BATEIHOTO PA3IJICkKIaHE Ha
BBIIPOCUTE Ha TpelIkaTa OTHOCHO TpPUYMHHATA Bpb3Ka; aberratio ictus
(,,OTKJIOHEHHE Ha yjapa’); TpeniKkata OTHOCHO MPU3HAK Ha KBATU(pUUUpPaH WA
norrbiail (,,AHKOPHOpUpal’) CbCTaB; Ipelikata OTHOCHO HECHCTABOMEPHU
oOcTosTenicTBa — €rror in objecto, error in persona; ,,o0parHara Trperika”
(,MHUMO MPECTHIUICHUE’); IPEIIKaTa OTHOCHO HAJIMYUETO Ha HEChCTABOMEPHO
HaMaJISIBall0 HaKa3aHWETO OOCTOATENICTBO. BBB Bpb3Ka C TMOciegHATa Ce
nmojJiara Ha  KpPUTUKAa CYOCKTUBUCTHUYHHUS  TOAXOJ, M3I0OJ3BaH MpHU
HaKa3aTeJIHONpaBHaTa KBaduukanus Ha aesaueto mo wi. 118, 119 u 132, an. 2
HK B npaktukara nHa BC u BKC.

B maparpad Tpetu ce u3SCHSABAT OTIETHUTE BHJIOBE Ha TpemikaTa —
,,HEN3BUHHUTEIHA W ,,A3BUHHATENHA ; ,,(haKTHUYeCKa’ | ,,Jopuandecka’” rpemka. B



TE3W CH YaCTU MU3JIOKEHUETO TPSOBA Jla C€ OTYETE KATO CHIIECTBEH MPUHOC HE
caMo 3a TEOPHUATA, HO U B MPAKTUYECKHU IJIaH.

B 2naea mpema e vzcnensano cinydaitnoro aesiaue mo wi. 15 HK.

B mnaparpad mbpBu ce aHanmu3upa CIydalHOTO AEsSHUE, KaTo rieaHaTa
TOYKa € M3KII0YBAIllO BUHATa 00cTosTencTBo. Paznopendara na wi. 15 HK ce
TpeTHUpa KaTo MPaBHOTO OCHOBAHME 3a M3KIIOYBAHE Ha CAMOHAJIESIHOCTTA,
KOraTo JieellbT HE € B rpelka 1no cmuchbia Ha 4. 14 HK, Twit kato e ch3HaBan
BCHYKH OOCKTHBHH ChCTAaBOMEPHHU OOCTOSITEJICTBA; M KOTaTO OCBEH TOBA HE € B
rpeliKa 1 OTHOCHO O0IIecTBeHaTa onacHocCT (TJ1. BTopa, §1, T. 8.3 u T. 8.4.).

KoraTto meembT 300110 HE TPEIBIIKIA MOCIEAUIIUTE OT CBOETO JCSHUE
WM U300110 HE OCh3HABA BB3JCHCTBUETO HA JIESIHUETO BBPXY HHIAUBUIYATHO
onpeneneH (KOHKPETHO AaJieH) MPEAMET Ha IOCEraTesicTBO U aKko ,HEe € Oui
JUTHKEH WM HE € MOT'BJ Ja MPEABUIN TAXHOTO HACTBHIIBaAHE, HEOPEKHOCTTA €
m3kmoyeHa no cwiara Ha 4wi. 15 HK. Pasnopenbara ypexna nuncara u Ha
HEOpPEKHOCTTa, KOSATO € Jipyrata opMa Ha HempenanasiuBoctra (T.2). Beuuku
TE3W W3BOJM W 3aKIIIOUEHHMs TMPEACTaBIsSBAT OcOOEHA IIEHHOCT 3a HayKaTa |
chaeOHaTa mpakTUKa

B maparpad BTOpHM ce cTura A0 HE MO-MaJIKO IIEHEH 3a JIOKTpUHATa U
IIPaKTUKAa W3BOJI, Y€ MPUIIOKHUTE MOJIeTa Ha HOPMHUTE Ha wi. 14, an. 2 u Ha 4.
15 HK (korato un. 15 HK wusknrouBa HeOpeXHOCTTa) MOHAYalo ChBIAAAT.
CrhllIeBpEeMEHHO MPHU MO-33IbIO0UEH aHAIIM3 C€ OTKPUBAT XUIIOTE3H, IPU KOUTO
M3BOABT 3a JIMICaTa Ha HEOPEKHOCT M BHHA MOXE Ja CE€ OCHOBaBa CaMO Ha
enHara ot Hopmute — wi. 14, an. 2 HK wiam uin. 15 HK.

B maparpad TpeTu csKkai HaIrbJIHO 3aCIIy’KEHO € MOJJIOKEHAa Ha oCcTpa
KpUTHKAa OTHOCMMOCTTa KbM BHHATa Ha OOCKTUBHHS KPUTEPUU — ,,UIBXKEH Ja
MpEeIBUIM HACTHIIBAHETO Ha oOIlecTBeHOoonmacHUuTe mnocieaunu”. TpsOBa na
cnonenuM go0pe o00CHOBaTa Te3a Ha aBTOpa, Y€ C BKJIKOYBAHETO HA KPUTEPUS
,JUITBKEH Jla TIpeABUan” B TOHATHETO 3a HeOpexxkHocrra (wi. 11, am. 3 HK)
3aKOHOJIATENIAT CKICKTUYHO CHOMpPA B €THO MOHATHE HECHBMECTUMHU €JIEMEHTH.
Bbopoc Ha HemomycTMMa — €KJIEKTHMKAa € €IHOBPEMEHHOTO HaJuyue Ha
NpPOTUBOHOPMEHOCT © BuHA (T.1.2); o011, OOEKTUBEH KpUTEpUH U
WHAMBUyallHa, CyOekTuBHA BUHA (T.1.3.); HOpMATHBEH €IEMEHT U MCUXUYECKU
cyocrtpar (1.1.4.); nwmmkuMo W cwilecTByBamo (T.1.6.); HOpMaTWBHA W
MICUXOJIOTUYECKa Teopus 3a BUHara (T.1.6.).

B Tasu wact Ha JgucepTallMOHHMS TPyA C BEIIMHA U BHCOKO
npodeCUOHAIHO YMEHUE C€ pa3KpUBa OTrPAHUYCHOCTTA U HEOMPEACICHOCTTA
Ha TO3U OOEKTHMBEH KpUTEpUM — ,JUITHKEH Ja TPEABUIM HACTHIIBAHETO Ha
00IIIECTBEHOOITACHUTE Tocaeauin’. Taka ce cThra 10 OCHOBHHS H3BOJ, Y€
U3pa3bT — ,, JUIBXKEH J1a MPeaBUAN TpsOBa ga ObAe U3BEACH OT ChIABPKAHUETO
Ha HeOpexHocTTa W JieranHata neduHunms 3a Hes no Obarapckus HK,

CHOTBETHO ,,HE OWJI IIBXKEH’ — OT MOHSATHETO 3a ,,CIIy4ailHOTO” JesHuE 10 HJl.
15 HK (1.1.7.).



I'naséa uyemewvpma € NOCBETEHA Ha W3MBJIHEHUETO HAa MNPOTHUBOIPABHA
cinykeOHa 3arnoBen 1o wi. 16 HK.

B maparpad mbpBM Ha Ta3u IaBa ce NpaBu oOIla XapaKTEpHUCTHKA Ha
MHCTUTYTA Ha U3I'BJIHEHHUE Ha MPOTUBONpPABHA CIy>KeOHa 3anoBes. M3cnenBanu
ca ¥ YCJIOBHSTA 3a MPWIOKUMOCT Ha HOpMaTa Ha 4wi. 16 HK.

Cnopen aBTopa B ooxBaTa Ha 4. 16 HK nmomagaTt q1Be OCHOBHM XUIIOTE3H.
[IspBaTa XuIoTe3a € HallMile, KOrato JAeelbT M300110 He pa3bupa, 4ye My €
3aMOBSJIaHO U3BBPIIBAHETO HA MPECTHIIEHUE, KOTATO JIECIIbT HAMA KaKBaToO U
Ja € TpeAcTaBa OTHOCHO OOIIECTBEHOOMACHUS M TMPECTHICH XapakTep Ha
NeTHUETO, KOETO W3BBpIIBa. Bropara xumore3a, npu kosaro wi. 16 HK
M3KJII0OYBA MPECTHIIHUS XapaKTep Ha JCSHUETO € NMPU ChbMHEHUE Ha Jeela, 4e
MOXKe OM U3MBJIHSIBA MPECThIIHA 3amoBei, 0e3 obadye Ja € CHTypeH B
MPAaBUJIHOCTTA Ha CBOsTa npeneHka. O00CHOBaBa Ce CTAaHOBHUIIETO, Y€ KOTaTo
JIeebT HU300I10 HE pa3dupa, 4e My € 3alOBSIaHO U3BBPIIBAHETO Ha
npecThIUIeHne, TOW HE Ch3HaBa OOIIECTBEHOOINACHUS  XapakTep Ha
U3BBPIICHOTO JIETHUE U HE MPEBUKIA HACTHIIBAHETO Ha OOIECTBEHOOMACHUTE
nocieauiy. ToraBa eqMHCTBEHOTO ITPAaBHO OCHOBAHUE 3a JIUIICATa HA YMUCHI €
HopmaTta Ha wi. 16 HK.

AKO M3ITBIHUTENAT HA 3aM0BEATA HE € MOT'BJ J1a IPEABUIU MOCIEIULINTE
me ObaeM wu3mpaBeHH Ipes Oe3BuHOBHO nesHue. Hopmara Ha un. 16 HK
ypexIa KOHKPETHA XUIOTE3a Ha ,,CIIy4aiiHO AeaHue” no cMuchia Ha 4. 15 HK.
Karo cnernmanna obaue cienBa aa Obe NpUIokKeHa pasnopeadarta Ha 4il. 16, a
He obmata Hopma o wi. 15 HK (1.3.2 u 1.3.3.1.).

Ho ako njgeembT €  wuUMal  BB3MOXKHOCTTA Ja  NPEIBUAU
00I1I€CTBEHOOTIACHUTE TOCJICAMIIM, HEMPEINa3IuBOCTTa € Hajauie. Bbrpeku
HEWMHOTO HaJIM4YMe, HWHCTUTYTHBT MO wWwiI. 16 U3KIIOYBA Haka3aTelHara
OTTOBOPHOCT Ha M3MBJHUTENS HA 3amoBeATa. Makap v U3pUYHO JICKIapUPAHO B
yin. 16 HK kaTto ,,HeBUHOBHO”’, HEMPEANA3IMBOTO ACIHUE HA U3I'BIHUTENS Ha
3amoBenTa € BCBHIIHOCT ,HEHakazyeMo (HE € 3acTpalieHO OT 3aKOHa C
HaKa3aHHeE).

AKO W3I'BJIHUTENAT Ha 3amoBeATa c€ ,,CbMHSBA , Y€ M3BBPIIBA
IPECTBIUIEHUE, TOM JeiCTBa yMUIJIEHO. B xumnore3ara Ha ,,cbMHEHHE”, 4il. 16
HK cbmo u3kimroyBa He BHHATa, a HAKa3yeMOCTTa HAa YMUIIUICHOTO JESHHUE
(r.3.3.2. u T1.3.4.). Bcuuku Te3M U3BOJM W Taka IMPEUU3HO HaIlpPaBEHU
OTTpaHUuYCHMs] 0€3 BCSKAKBO ChbMHEHHE 1€ OBJAaT OT OCOOEHa IIEHHOCT 3a
MPaKTUKYBAIIUTE IOPUCTU U 32 HAYYHUTE paOOTHUIIU.

B 2nasa nema na nucepranusita BbB Bpb3ka ¢ wi. 16a HK moapoOHo €
pasriiefaHa npoobsjemMaTukaTa Ha MpUHyJaTa U Tpaduka Ha xopa. 3aabJI004YEHO €
U3CJIC/IBAaH BBIPOCHT 3a MPABUIIHOTO BBBEXKJIAHE HA CHOTBETHUTE AKTOBE Ha
npaBoTo Ha EBpomeiickus cbi03 B HalleTo BBTpEIIHO MpaBo. OOOCHOBaBa ce
M3BOJBT 3a oTMsHaTa Ha wi. 16a HK.

[laparpad mHpBM € MOCBETEH Ha MPUHYyAATa, KATO M3KIIOYBAIIO U
CMEryaBaiio Haka3aTeJHaTa OTIOBOPHOCT OOCTOSITENICTBO. 3a MBPBU BT B



Obarapckata mpaBHa JUTEpaTypa Taka NETAMIIHO € Hu3CielBaH OOEKThT Ha
npeHyaaTa; mpuHyaaTa karo vis absoluta u karo vis compulsiva; npuHyaara u
CBOMCTBaTa Ha MPECTHIUICHUETO; KaKTO W OTTpaHMYaBaHETO Ha cBoOOAaTa Ha
BOJISITA — CBhC 3HAYEHUE TPU HWHIMBHUIyaIM3alMATa HA HAKAa3aHUETO Ha
IPUHYJEHOTO JIHIIE.

B Ta3u yact Ha M3CleBaHETO ce MOJAIbpKa Te3aTa, ye KOraro BhHITHUTE
00CTOSITEJICTBA WJIM BBTPEIIHUTE YCJIOBUS Ha JIMYHOCTTa (HEBMEHSEMOCT)
JAETEPMUHUPAT U3LATIO MOBEACHUETO KAaTO HE OCTAaBAT HUKAKBA BH3MOXKHOCT 3a
n300p U cBO0OO/IAa Ha PELICHUETO (TOraBa € U3KJIYeHa 1 HCTHHCKaTa cBO0OOa Ha
JCHCTBHE) WM M3KIIOYBAT (DaKTHUECKaTa BH3MOXKHOCT 3a HM3BBPIIBAHETO Ha
Makap ¥ cBOOOIHO U30paHOTO MOBEJCHHE.

WuTepec mpencrapnsiBa U € TBbPAE BaXKEH, W aHAIU3BT, MMOCBETEH Ha
mpaBHAaTa MpUpOJA Ha MpUHYJaTa Karto vis absoluta m xato vis compulsiva.
Upe3 wusnon3BaHeTo Ha Vvis absoluta geensT mpeBpbla >kepTBaTa B CBOE
0e3B0J1eBO ,,opbaue”. [Ipu ynpaxHsBaHneTo vis absoluta nuncBaT nCUXUYECKUTE
IPOLIECH, XapaKTEPHU 3a Ch3HATEJIHUS BOJIEBH aKkT Ha JesHueTo. [Ipunaranero i
u3KI0uBa JesHuero. Ilo cBosta cemuocT VIS compulsiva mpexacraBisiBa
IPOTUBOIPABHO U LIEJIEHACOUYEHO JIEHCTBUE BbPXY IICUXMKATa HA MOCTpaiajvs,
ype3 U3IO0JI3BAaHE Ha Cuja, 3alllalllBaHE WM 3JI0yNnoTpeda CbhC CIyXKEOHO
MOJIO’KEHUE, 3a J1a ObJIe MOTUBHUPAH MOCTPAJAIMSIT Ja U3BBPILU WIH MPETHPIU
HEUI0 MpPOTUBHO Ha BojsAta My. Ha ©0azata Ha Te3u (QyHIaAMEHTATHU
IIOCTAHOBKM AaBTOPBT MpPaBU M3BOJ, 4e ,JpomyckaHero” mno 4wi.143 HK e
BB3MOKHO, KAaKTO TMPH YNPAXHSIBAHETO HA EAMHHS, Taka M Ha APYTUS BUI
npunyna. Ho ,,nmponyckanero” BciencTsue Ha vis absoluta BUHaru ce ocHoBaBa
Ha OTHEMaHETO Ha (aKTHYecKaTa BJIACT 32 U3BBPIIBAHETO WU MPOJABIKaBAHETO
Ha ,,CBOOOJHOTO JEWCTBHE” W HHUKOTa Ha MPOTHBOIPABHO MOTUBUpaHe (VIS
compulsiva). o ce oTHacs 10 ,,IPETHPISIBAHETO” HA HENIO MPOTHBHO Ha
BOJISITA HA TIOCTPAJaNUs, TO € Bh3MOXHO SIMHCTBEHO 4pe3 yrmoTpebaTa Ha VIS
compulsiva. TTo To3u HaunH O0OOCHOBAHO € pPA3KPUTO CHIABPKAHHETO Ha
TEPMUHHUTE ,,IPUHYIU W ,JPUHYJA W € HAlpPaBEHO MPEIJIOKEHUE KakBa €
IpaBuUJIaTa JIEKCHKA 3a OTPa3sBaHETO UM B ChCTaBa Ha MPECTHIICHUETO.

Penuia ca mpuHOCHUTE MOMEHTHU U IO MOBOJ M3JI0KEHHETO B maparpad
BTOpH, IOCBETEH Ha IpaBHATa Npupoja Ha UHCTUTYyTa Ha wi.16a HK. JleraitnHo
ca M3CJIC/IBAHU U aHAJIM3UPAHM YCJIOBHUATA 3a npuiaraneTo Ha 4. 16a HK, koeto
€ OT B&KHO 3HAYEHUE 3a ChAcOHATa MPAKTHUKA.

TBbpae yOeauTenHo 3By4aT M3BOJAWTE M 3aKIIOUECHHSTA HAa aBTOpa 3a
HEZ0OpPOTO TPAHCIOHHMPAHE HAa EBPONEHCKUTE M MEXIYHApOJHU aKTOBE 3a
Tpaduka Ha XOpa U BbBEACHUTE B OBITapCKOTO 3aKOHOJATEICTBO Pa3nopenou
Ha wi. 159a, un. 1596 u un. 1598 HK. Cnopen aBTopa 3a BbBEXKAAHETO Ha
CTaHJapTUTEe Ouxa OWJIM JOCTaThYHM paznopeadutre Ha 4. 159a, an. 2 u
11.1596, an. 2 HK. C mHOroOpoitHM apryMeHTH € 3alluTeHa Te3aTa, 4e
pEIICHWeTO Ha Hallusl 3aKOHOJAaTe]l HE TapaHTHpa MO-BUCOKA 3allUTa, HUTO
HAJXBBPJIA MEXKIYHApOJAHUTE M E€BPONMEWCKH CTaHAApTH, a NpPeJCTaBIsiBa



MMEHHO OTKJIOHEHHWE OT TiIX, HPU TOBAa HEONPAaBAAHO U HEHYXKHO, KaTo
NpeAoCTaBs NpaBHA 3aKpWia HAa MHTEPEC, KOMTO HE ChIIECTBYBAa WM Haii-
MaJIKOTO OT KOMTO CYOEKTHT Ha MPABOTO BAIMJIHO CE € OTKA3BII.

HaydHa HOBOCT ¢ M3KJIIOUMTEIIHO BUCOKA CTOMHOCT ca OOOCHOBAHUTE U
0000111eHO Mpe/icTaBeHu B 3akitodeHrueTo 40 HaydyHU W3BOJIA, OINpPEACIICHUS U
HOBM noHATHsA, U 15 npemioxenus de lege ferenda 3a mpomenu B HK, kouto ca
U3IISJI0 aBTEHTUYHU U JIMYHO JIEJIO Ha aBTOpA.

CrnenmanHo ce Hamara ga OBAe MMOJYepTaHO HOBOTO TOHATHE 32
HETPE/Na3IuBOCTTa B MPEJI0KEHOTO U3MEHEHUE Ha TekcTa Ha wi.l1, anm. 3 HK
U JIOMBJIHEHUETO Ha MOHATHETO B HopMmata Ha ui. lla HK; cwmecrBeno
nogoOpeHa U Mpenu3upaHa npaBHa ypeada Ha 00CTOATENICTBATa, U3KIIIOUBAIIU
BUHATA, KOSTO CE€ TMpeajara ¢ KOHKpPETHa peJakiusi Ha ChOTBETHUTE
pasznopenou; MPEVIOKEHUTE  HOBU  M3KJIIOYBAIIU HaKa3yeMOCTTa
obcrosTencTBa, ¢opmynupanu B HopmuTe Ha uwi. 15a HK wu un. 1596 HK;
neUHUPAHUAT pa3InueH MOJX0/] 3a TpaHCIIOHUpaHe Ha aupekTuBu Ne 36/2011
u Ne 92/2011 na EIl u Ha ChBera (¢ mpeioxeHaTa HOBa HopMma Ha 4wi. 1590
HK, BMecto ¢ Hopmarta Ha wi. 16a HK, HenpaBuiHo o0siBeHa 3a U3KIIOYBAIIA
BHUHATA); TPEIJIOKEHUETO 32 BBBEXKJIaHE Ha HOBOTO TOHSATHE ,,COIMAIIHA
HEBMEHSIEMOCT”’; 32 U3MEHEHHE HAa HOPMUTE OTHOCHO MpHUHYJaTa U Tpaduka Ha
X0pa U JIPYTH.

[To cBofATa CTPYKTYypa U ChIbpKaHUE, KAKTO U C OTJIE] HA M3MO0JI3BaHATA
Hay4Ha JIUTepaTtypa W HHTeprpeThpanara chiaedHa npaktuka Ha BC u BKC no
HakaszaTeJIHU Jena 3a mnepuoi oT mocieanute 50 roauHu, AbJIOOYMHATA HA
Hay4YHUs aHaJIU3 ¥ 3HAYMMOCTTA HAa M3BOJMUTE W HAYYHUTE MPUHOCH, paboTara
HaIThJIHO OTTOBapsl Ha KPUTEPUUTE HA TUCEPTALIMOHEH TPY]l 3a MpUa00HMBaHE Ha
Hay4yHAaTa CTEIEH ,,JOKTOpP Ha HAYKUTE .

[IpenBua U310KEHOTO, B

3aki04yeHHe — JaBaM ~ MHOTO BHCOKa IIOJIOKUTENIHA OIEHKa Ha
JTUCEPTAMOHHUS TPY — ,,I3KITF0YBAIM BUHATA 0OCTOSATEICTBA MO OBIATAPCKOTO
HAKa3aTeJIHO IMpaBO (TEOPETHYEH MOJENT 3a YCHbBBPIICHCTBAHE HAa
3aKOHOJIATEJICTBOTO)” W mpemigaram Pymen WnmeB MapkoB nma mosydu
oOpaszoBarenHaTa M Hay4dHa CTeMNeH ,,JJOKTOp Ha HAayKUTe”’, MPOQECHOHAITHO
HarpasieHue 3.6. MpaBo/HaKa3aTEIHO MPaBo.

Codwus, mait, 2019 . [ o, /

( M. Yunosga)



REVIEW

By prof. Margarita Ivanova Chinova, Dr.Sc., professional field 3.6 Law
/Criminal Procedure/, appointed as an internal member of the Science committee
of the procedure for the defense of the thesis of Rumen Iliev Markov on the
topic of "Circumstances ruling out guilt under the Bulgarian Criminal law. A
theoretical model for improvement of the legislation” for the acquisition of the
science degree "Doctor of science" in professional field 3.6. Law /Criminal
Law/.

Rumen Markov is a professor of Criminal Law since 2007. He was a
member and a Chairman of the Academic Council at the Academy of the
Ministry of the Interior (MOI); a member of the Specialized science council on
national security at the High Commission for Attestation; a member of the
Council of rectors of Universities; a member of the Expert Council of the
Prosecutor General of the Republic of Bulgaria; a Rector of the Academy of the
MOI; a Secretary of the President of the Republic of Bulgaria Mr. Georgi
Parvanov on matters concerning national security; a Chairman of the Expert
council at the Permanent Commission for management of the MOI’s forces and
resources in situations of crisis; a member of the State and society consultative
commission on the issues of prevention of crime; a Chairman of the Managing
Board of the International Institute of Security and Cooperation. On several
occasions, he has received a badge of honor, a personal weapon and the
“’Justice, freedom, security’’ gold medal.

Prof. Markov is a Major General of the MOI; a member of the General
assembly of the International Institute of Security and Cooperation; a member of
the Association of chief police officers (IACP).

He has published 5 Monographs, 9 Studies, and 28 Articles. He is
teaching the course of Criminal law at the Faculty of law at the University of
national and world economy and has been a professor at other universities. He
has prepared his lectures at a highly professional level, and as a result of that,
they are regularly attended by his students, who treat him with high respect. He
is also very popular amongst his colleagues.

The entire volume of the thesis consists of 331 pages (with line spacing at
1.15), which includes a bibliographical reference of 7 pages with 131 sources in
Cyrillic and Latin. There are 521 footnotes made. The structure of the work
consists of an introduction, five chapters, and a conclusion. The chapters are
divided into paragraphs, items, and sub-items without titles.

The topic of guilt and circumstances ruling out guilt suggests the research
of issues, that are always up to date and significant to the legislation, the
doctrine, and the practice. Because of that, the subject of the research in the
thesis are the circumstances ruling out both separately and in their systematic



relation, and also the issues of guilt and its forms, the freedom of will,
imputability and the absence of imputability, the constituent elements of crime,
duress, human trafficking, the issues with the implementation of directives and
other act of the European Union in relation to art. 16a of the Bulgarian Criminal
Code (CC). Some aspects of the phases in the development of the intended
criminal activity, complicity, and causal link, as long as they are related to the
main topic, have also been topics of the research.

The issue of circumstances ruling out guilt is one of if not the most
complicated in the field of Criminal law. This institute is of notable importance
to the work of prosecutors and judges. The problem about the existence of some
of the circumstances, regulated by art. 14-16 of the CC, arises in almost all
cases, that deal with criminal consequences that do not correspond with the
ideas and will of the individual. Many of the issues not only result in significant
practical difficulties but are resolved in a controversial manner by the
authorities, who apply the law.

I would like in advance to state that prof. Markov has made numerous and
significant scientific contributions in his thesis. Theoretic conclusions have been
made, and solutions of major scientific and scientifically applicable issues have
been provided, reflecting the contemporary accomplishments in the field and
constituting a significant and genuine scientific contribution. For the first time
in the Bulgarian legal literature, the institute of circumstances ruling out guilt
has been researched with such complexity. The theoretical settings, the case law,
and the implementation of EU directives, related to the topic, have been
analyzed with consistency, knowledge, and skills, that are enviable.
Furthermore, the research is pursuant to the contemporary trends in International
and EU Law. Because of that, the author’s findings are necessary and useful to
the doctrine, the practice, and the legislation procedure. The contributions in this
work should be regarded as substantial, modern, significant, and useful.

The monograph is also modern and significant in another aspect. Its
usefulness comes from the circumstance, that it contains numerous specific and
constructive de lege ferenda suggestions, aiming at the improvement of the
provisions of the enacted legislation. Furthermore, these suggestions are not just
formulated as ideas, almost always they are accompanied by a model version of
the respective provisions, that need amendment or supplementation. At the same
time, there are numerous suggestions, primarily addressed towards the case law.
The work also includes multiple purely doctrinal summaries — 40 scientific
conclusions, definitions, and new notions. Because of that, the work represents a
successful attempt of introduction and definition of summarized mode, a general
theory regarding circumstances ruling out guilt.

The work is based on the extensive theoretic knowledge of its author, a
professor of Criminal law, and his knowledge of the case law. During its
preparation, the author has researched an abundant amount of literature. The
author has also researched other countries’ legislation and practices. These
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practices are not just stated for informational purposes they are also a subject of
a thorough, detailed, and skillful comparative analysis. This has allowed the
author to formulate on a very high and professional level numerous conclusions
regarding the state, the possibilities of receptions of specific practices, and the
perspectives on the development of the Bulgarian Criminal Law. Because of
that, the work is a bright example of excellent understanding and use of the
international and European Union instruments in that field.

Based on that, | believe that this research constitutes innovation and has
its independent contribution to the development of our contemporary science of
Criminal law.

Upon reviewing the presented thesis, a few directions could be pointed
out as defining for its theoretical and practical significance and could also be
regarded as scientific contributions.

Chapter 1 focuses on the notion of circumstances ruling out guilt.

The first paragraph of this chapter successively researches imputability,
conduct, social danger, and when the socially dangerous conduct is objectively
constituted as a crime, and the author concludes that all of the above are
mandatory conditions for the application of art. 14-16 of the CC.

Furthermore, the necessity of the introduction of a new notion — “’absence
of imputability’’ as a broader category of the “’imputability’” under art. 33, par.1
of the CC, is justified. It is accepted that the absence of imputability, outside of
insanity under art. 33, par.l of the CC also rules out the application of the
provisions of art. 14-16 of the CC (sec. 1.4.; ch. 2, §1, sec. 10).

In the second paragraph, the circumstances ruling out guilt are noted in
their “’strict’” sense as subjective circumstances, pointed out in art. 14-16 of the
CC, always excluding the mental content of the intent. The mistake under art.
14, par.1 of the CC stands out amongst them as the standard circumstance ruling
out guilt. They are also reviewed in their broad sense when the author
supplements a complex of numerous objective and subjective circumstances,
which represent the distant reason, the leads to the absence of guilt.

Paragraph 3, which interprets the free will as a common platform, that
unites the imputability, the internal (mental) side of the conduct and guilt as the
“subjective grounds” for criminal liability (with the necessary existence of
guilt), is particularly interesting from a theoretical standpoint. The existence of
guilt means and constitutes the last and absolute legal guarantee that the
individual has manifested his will freely. We must agree with the stance that the
provisions of art. 14-16 constitute the legal grounds for exclusion of criminal
liability of an imputable individual, whose conduct, although objectively
constitutes a crime, is not an expression of his free will (3.4).

The mistake under art. 14 of the CC is analyzed in Chapter 2.
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In Paragraph 1, the mistake is defined as a circumstance ruling out guilt.
The stance that the mistake is relevant to the law in a case when the perpetrator
has not realized an objective element of the constituent elements of the crime
that have been committed. It does not matter whether this legal sign describes a
fact or a legal circumstance, a legal notion.

The author has argued quite an original stance, that the mistake under art.
14, par.1 of the CC excludes not only the intent but also the conceit while the
one under art. 14, par. 2 of the CC excludes the recklessness, and guilt as a
whole (6.5. and 7).

According to this stance, conceit as one of the forms of negligence could
be excluded on two separate legal grounds. The first one is under the provision
of art. 14, par.1 of the CC — a mistake, regarding a circumstance of conduct that
objectively constitutes a crime (in this case the conduct is reckless). The other
legal ground is the provision of art.15 of the CC and applies when the
perpetrator has not made a mistake in the sense of art.14 of the CC or the social
danger of the conduct (6.5. and 8.3.).

The stance regarding the author’s suggestion for a codification of the
institute of mistake sounds convincing. In relation to that, the provision of art.14
of the CC should also explicitly regulate the mistake regarding social danger.
The author suggest that the scope of the institute should be extended with the
inclusion of the absence of knowledge regarding the socially dangerous nature
of the conduct, as a result of a mistake regarding the existence of a circumstance
that rules out the social danger and unlawfulness of this conduct — inevitable
defense, etc. (similar to the provisions of § 8 of the Criminal Act of Austria and
§ 35 of the Criminal Act of Germany). This suggestion for future amendment of
the CC deserves the attention of the legislator.

In Paragraph 2, the mistake is reviewed through the prism of the
constituent elements of a crime. It is of significant importance that the author
has successively reviewed the issues of the mistake regarding the causal link;
aberratio ictus (,,deviation of the strike”); mistake regarding a feature of
qualified or absorbing (“incorporating’’) composition of a crime; mistake
regarding circumstances that are not a constituent element of the crime - error in
objecto, error in persona; the "reversed mistake" (,,ostensible crime®); mistake
regarding circumstance that is outside the crime’s constituent elements, but
mitigates the punishment. Regarding that mistake, the author criticizes the
subjective approach, used for the qualification of the conduct under art. 118, art.
119 and art. 132, par. 2 of the CC in the case law of the Supreme Court and the
Supreme Court of Cassation.

In Paragraph 3, the author clarifies the different kinds of mistake —
“excusable’” and “inexcusable’” mistake and “factual’’ and “legal’” mistake.
This parts of the exposition should be regarded as a significant contribution not
only to the doctrine but form a practical standpoint too.

The accidental conduct under art. 15 of the CC is examined in Chapter 3.
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Paragraph 1 analyzes the accidental conduct from the standpoint of a
circumstance ruling out guilt. The provision of art. 15 of the CC is viewed as the
legal ground for the exclusion of conceit when the perpetrator has not made a
mistake in the sense of art. 14 of the CC, since he realized all the objective
constituent elements of the crime; and also when he has not made a mistake
regarding the social danger (Ch. 2, § 1, 8.3. and 8.4.)

When the perpetrator does not foresee the consequences of his conduct at
all or does not realize the influence that this conduct has over the individualized
(specifically given) object of violation, and if the perpetrator ,,was not obliged to
or was unable® to foresee their occurrence, recklessness shall be excluded on the
grounds of art. 15 of the CC. This provision also regulates the absence of
recklessness, that is the other form of negligence. All of these conclusions are of
significant value to the doctrine and the case law.

In Paragraph 2, the author reaches another valuable to the doctrine and the
case law conclusion that the scopes of the provisions of art. 14, par. 2 and art.15
of the CC (in cases when art. 15 of the CC excludes recklessness), by and large,
coincide. At the same time, a more thorough analysis could discover hypothesis,
when the conclusion regarding the absence of recklessness and guilt could be
based only on one of the provisions — art. 14, par. 2 of the CC or art. 15 of the
CC.

In Paragraph 3, the author deservedly criticizes the relevance of the
objective criterion — "was obliged to and could foresee the occurrence of
consequences dangerous to society”. We must agree with the author’s well-
argued stance, that with the introduction of the criterion “was obliged” to the
notion of recklessness (art. 11, par. 3 of the CC), the legislator has eclectically
combined incompatible elements into one notion. An issue of unacceptable
eclecticism represents the simultaneous existence of unlawfulness and guilt
(1.2.); general objective criterion and individual, subjective guilt (1.3.);
normative element and psychological substance (1.4.); obliged and existing
(1.6.); normative and psychological theories on guilt (1.6.).

In this part of his thesis, the author, using his knowledge and high
professional skill have revealed the restrictiveness and the uncertainty of the
objective criterion - "was obliged to foresee the occurrence of consequences
dangerous to society". As a result of that the author reaches to his main
conclusion, that the term “was obliged to foresee” needs to be extracted from the
contents of the recklessness and its legal definition under the Bulgarian Criminal
Code, and “was not obliged” must be extracted from the notion of “accidental”
conduct under art. 15 of the CC, respectively (1.7.).

Chapter 4 examines the execution of unlawful official order under art. 16
of the CC.

A general characterization of the institute of the execution of unlawful
official order is made in Paragraph 1 of this chapter. The author also examines
the conditions for the application of the provision of art. 16 of the CC.
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According to the author, two general hypotheses fall within the scope of
art. 16 of the CC. The first one arises when the perpetrator does not realize at all
that he has received an order to commit a crime when he has no idea regarding
the criminal and dangerous to society nature of the conduct he commits. The
second hypothesis, when art. 16 of the CC rules out the criminal nature of the
conduct is when the perpetrator has doubts that maybe he executes an unlawful
order, without being sure that his assessment is correct.

The author has justified the stance, that when the perpetrator does not
realize at all that he has been ordered the commission of a crime, he does not
realize the socially dangerous nature of his conduct and does not foresee the
occurrence of the consequences dangerous to the society. In that case, the only
legal ground for the absence of intent is the provision of art. 16 of the CC.

In case the executor of the order was unable to foresee the consequences,
we will face a hypothesis of conduct without guilt. The provision of art. 16 of
the CC applies in a specific hypothesis of “accidental conduct” in the meaning
of art. 15 of the CC. Art.16 should apply as it is special to the general provision
of art.15 of the CC (3.2. and 3.3.1.).

However, when the perpetrator was able to foresee the occurrence of the
consequences dangerous to society, there is negligence. Despite the existence of
negligence, the institute under art. 16 excludes the criminal liability of the
executor of the order. Despite being explicitly stated in art. 16 of the CC as “not
committed with guilt” the negligent conduct of the executor of the order is in
fact “non-punishable” (it is not threatened by punishment).

If the executor of the order has "doubt” that he may commit a crime, he is
acting with intent. In cases of "doubt", art. 16 of the CC also does not rule out
guilt, but the punishability of the committed through intent conduct (3.3.2. and
3.4.). All of these conclusions and the distinctions that have been made with
such skill will undoubtedly be of significant value to the practicing jurists and to
the researchers.

In relation to art. 16a of the CC, the issues of duress and human
trafficking have been reviewed in Chapter 5 of the thesis. The issue of the
proper implementation in our domestic law of the relevant acts of the EU law
has been thoroughly researched. The author has argued that art. 16a of the CC
should be repealed.

The first paragraph of this chapter reviews the duress as a circumstance
ruling out and mitigating criminal liability. For the first time in the Bulgarian
legal literature the object of duress has been researched | such details; the duress
as vis absoluta and as vis compulsiva; the duress and the features of crime; as
well the distinction of the freedom of will that has its importance for the
individualization of punishment of the coerced individual.

In this part of the research the author supports the stance, that in cases
when external circumstance or internal conditions of the individual (insanity)
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determine the conduct as a whole, leaving no options for choice and freedom of
decision (in this case the true freedom of action is excluded) or exclude the
actual opportunity for commission of the free chosen conduct.

The analysis of the legal nature of duress as vis absoluta and vis
compulsiva is of particular interest and importance. Through the use of vis
absoluta, the perpetrator turns the victim into his own ,tool” without any will.
When vis absoluta is applied, the psychological processes that are distinctive for
the intentional volitional act of conduct, are absent. The application of vis
absoluta excludes the conduct. In its nature vis compulsiva constitutes unlawful
and intentional act on the victim’s psyche, through the use of force, threat or
abuse of authority, in order to motivate the victim to do or suffer something
contrary to his will. Based on these fundamental settings, the author reaches the
conclusion, that the “omission” under art. 143 of the CC is possible when
applying the first, as well as the second kind of duress. But the “omission” as a
result of vis absoluta is always based on the deprivation of factual power for the
commission or the continuation of the “free conduct” and is never based on
unlawful motivation (vis compulsiva). Regarding the “suffering” of something
contrary to an individual’s will, it is only possible through the use of vis
compulsiva. This way, the content of the terms ,coerce” and “duress” is
revealed and a suggestion is made regarding what would be the correct
vocabulary for their reflection in the constituent elements of a crime.

There are numerous contributions in the exposition of paragraph 2, that
focuses on the legal nature of the institute of art. 16a of the CC. The conditions
for the application of art. 16a of the CC have been researched and analyzed in
detail, which is of significant importance for the practice of the courts.

The conclusions of the author regarding the unsuccessful implementation
of the European and international acts on human trafficking and introduced to
the Bulgarian legislation provisions of art. 159a, art. 159b, and art. 159c of the
CC, sound quite convincing. According to the author, the provisions of art.
159a, par. 2 and art. 159b, par. 2 of the CC would have been enough for
implementation of the international standards. He has justified with numerous
arguments the stance that the solution of our legislator does not guarantee a
higher degree of protection, nor does it exceeds the international and European
standards, but constitutes a divergence from them, that is unjustified and
unnecessary, because it provides legal protection to an interest, that does not
exist or at the least an interest form which the individual has validly surrendered.

As a scientific innovation with significant value, we could point out the
justified and summarized in the conclusion 40 scientific stances, definitions and
introduced notions and 15 de lege ferenda suggestions for amendments of the
CC, which entirely genuine and are result of the author’s studies.
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The new definition of negligence in the suggestion for amendment of the
provision of art. 11, par. 3 of the CC and its supplementation in the provision of
art. 11a of the CC needs to be specially pointed out; the regulation of the
circumstances ruling out guilt is significantly improved and refined, and actual
versions of the respective provisions are suggested; the suggestion of new
circumstances ruling out guilt in the provisions of art. 15a and 159b of the CC;
the definition of different approach for implementation of Directive 36/2011 and
Ne 92/2011 EC of the European Parliament and of the Council (with the
suggested new provision of art. 159b of the CC, instead of the provision of art.
16a of the CC, which is incorrectly stated as ruling out guilt); the suggestion for
introduction of “social insanity”” as a new notion; the suggestions for amendment
of the provisions regarding the duress and the human trafficking, etc.

In its structure and contents and with regard to the used scientific
literature and the interpreted case law of the Supreme Court and the Supreme
Court of Cassation, rendered on criminal cases over the last 50 years, the depth
of the scientific analysis and the significance of the conclusions and the
scientific contributions made, the work fully complies with the requirements of a
thesis for the acquisition of the science degree ’Doctor of Science’’.

Based on the preceding,

In conclusion, | give a very high and positive assessment of the thesis
"Circumstances ruling out guilt under the Bulgarian Criminal law. A theoretical
model for improvement of the legislation" and suggest to the Science committee
to award Rumen lliev Markov with the academic and science degree "Doctor of
Science" in professional field 3.6. Law /Criminal Law/.

Sofia, May 2019 [ oo, /
( M. Chinova)
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