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1 npasoTo B Opnandeckns dpakyntet Ha YHCC- Codus

3a TpyAa Ha npod. a-p PymeH Mapkos ,M3kntouBaLym BuHaTa obctoaTenctsa no
6bArapckoTo HaKasaTeIHO NPaBO” 33 NPUCHKAAHETO HA 06pa30BaTeNHATA M Hay4vHa

creneH ,,JIOKTOp Ha lopugmyecknte Haykmn”

TpyabT- moHorpaduma Ha npod. a-p PymeH Mapkos ,M3kntouBallm BMHaTa obcToaTencrsa
no 6bArapckoTo HakasaTesNHo npaso” e m3pgageH npe3 2019 r. OT aBTOPUTETHOTO M34aTENCTBO
,Crena”. Toli ce cbCcTOM OT yBOA, NET rNaBu, 3aKntoueHne n bubanorpadus n cobabpka 391 cTpaHUUMm.

MoHorpadusTa e NocBeTeHa Ha eAauH €/1abo M3cneaBaH B 6b/irapckaTta NpaBHa AMTepaTypa
npobaem, KaKbBTO € TO3M 32 06CTOATENCTBATA, KOUTO M3K/IOUYBAT BUHATa M CbOTBETHO HaKasaTe/HaTa
OTroBopHOCT. PaKTMYECKM, TPYALT PopmanHO 0b6XxBalla NpaBHUTE HOPMU Ha yA. yn. 14,15, 16 n 16a
oT HaKasaTenHuA KogeKc. ToecT ouLe OT CaMOTO Haya o MOXKEM A3 HanpaBUM M3BOAaA, Ye aBTOPBLT HA
NPaKTMKa C LWEeCT NpPaBHM HOPMW € CbTBOPWU/ 3HAUYMTENHO HAY4YHO M3C/iefiBaHe, KOETO camo no cebe
CM € eHO NOCTUMKEHME M FOBOPU 33 TBOPYECKUTE, HOBAaTOPCKUTE U MHTEPNPETAaTOPCKU Bb3MOXKHOCTHU
Ha AucepTaHTa.

3HayeHVeTo Ha Temara ce onpegens He camo OT 0BCTOATeNCTBOTO, Ye Jocera B HawaTa
npaBHa AUTepaTypa He e HaAuue HUTO eaHo NoApobHO M3cneaBaHe Ha 06CTOATENCTBATA, KOWUTO
W3KNIOYBAT BMHATA, HO M OT CNIOXKHOCTTA Ha TemaTa. CNOXKHOCTTa MABa raBHO OT TOBa, Ye ce Hajiara
M3cneABaHeTO M CbMNOCTaBKaTa MeXAy OTAE/NHWU NPaBHU MHCTUTYTU Ha HAKa3aTe/NHOTO NPaBo, KOUTO
BNPOYEM- HAKOW OT TAX- Ca M306LL0 NPaBHU MHCTUTYTU Ha NPABOTO , AOKOJKOTO Ca pa3paboTeHun un oT
obuiata TeopuaA Ha NpaBoTo. ToBa ca TeMuTe 3a BUHATa, HEMHATA CbLLHOCT U NPOABHWU GOPMM, CbCTaB
Ha NpecTbnieHneTo, CybeKTUBHATa CTpaHa Ha NPECTbMN/IEHUETO, KYMyNaTUBHUTE A3aAEHOCTM Ha
npecTbnAeHNeTo, NPECTbLNIEHNETO KaTo BUA, NPaBOHAPYLLEHWE, MHTEIeKTyaHaTa M Bo/ieBaTa CTpaHa
npuv BUHaTa, BbNPOCA 33 BMEHAEMOCTTA U T.H.

Owe B Ha4yas0TO aBTOPBT MNpaBM YMecTHaTa 3abesnie)kka, 4ve npaBHata ypenbda Ha
W3K/IOYBALLMTE BUHATA 06CTOATENCTBA B HALLETO MaTepUasHO HaKasaTeHOo nNpaBo oT 1896r. Ao Hawu
OHW Ce XapaKTepusmpa C- KaKTo CNoay4ivMBO ce e M3pa3ma npod. MapKos- € ,,KOHCEPBATUBHOCT U
He3HaunTenHu npomeHn” .ToBa, cnopes Hero ce AbAXMU ,Ha AMNCATa Ha TeopeTUYHa nogKkpena“. A
BCMYKO TOBAa BOAM [0 TOBA, KOETO QaBTOPLT HApuya ,HayyHa MACMBHOCT WU ,MEXAaHWUYHO
npenoBTapsHe Ha OCTapenun TPaANLUMOHHN NOCTAHOBKN®,

B nbpBa rnasa aBTOPBLT TpeTupa BBMPOCA 33 CaMOTO MOHATME 33 WU3KAKYBALWLM BMHATA
obcToaTencrsa. TYK FlpOd). MapKOB 3aCTblNBa MHEHWMETO, Y€ BMEHAEMOCTTa € npeanocCrtaBka UIU
3a4b/IKUTENNHO yCa10BME 3@ HAa/IMYMETO HAa BUHA, 3a pPa3/iMka NpMMepPHO OT l'IpOd). BeHenunH laHes,
cnopen Koroto BMeHAEeMOCTTa € 4acCT OT BMHATa, a He HelHa npeanocrtasKka. [losognte Ha asBTopa
OTHOCHO MHEHMETO MY 3a CbOTHOLIEHMETO BUHA-BMEHAEMOCT Ca Y6eAMTEI'IHI/I, APrymeHTupaHn m
NOTUYHW.



TemaTa 3a BMHaTa ce TpeTnpa KakTo oT obLiaTta Teopusa Ha NPaBoTo, Tbi KaTo TA AaBa LUANOCTHO
nscnefBaHe M UANOCTHa AedUHULMA Ha TOBa NPaBHO ABJIEHME, Taka M OT HakasaTe/lHonpasBHaTa
HayKa OT rneAHa TOYKa Ha MpecTbnieHueTo Kato ¢dopma Ha npasoHapyuweHueto. Cnopea npod.
MapKoB MOHATMETO 33 BMEHAEMOCTTa € ,Ha/loXeHa” He caMo OT BMHaTa, HU OT AEAHWETO KaTo
CBOMCTBO Ha MpecTbhneHneTo. ABTOPbT AOCTUra A0 M3BOAA, Ye ,MHTeNeKTyanHaTa cnocobHOCT 3a
pasbuvpaHe Ha couManHaTa MNpPUPOAA Ha AEAHMETO € Hy)Ha 3a MbAHOTO pasrpblliaHe Ha
KOHTPaMOTUBALMOHHMUA npouec’. KOHTPamOTMBALMOHHMAT MPOLEC € CbllecTBeHa 4acT oT
BbTpEelHaTa CTpaHa Ha AeAHMeTo M ocobeHOo Ha BONEBOTO peryanpaHe cbobpasHO C MpaBHUTE
HOPMM.

ABTOPBT NOAPO6HO M C Hay4Ha aHANUTUUYHOCT pasrfiexaa CPaBHUTENHO CNabo No3HATUTE NOHATUA
KaTto ,,cBoboga Ha BonATa”, ,,cBobo4a Ha pewweHneTo” n ,,ceoboaaTa Ha gencTeneTo”. B Tasn Bpb3Ka,
Tol pgaBa AePUHULMU HA Te3n MOHATUA, KOUTO AedPUHULMM Ca U3ADBPIKAHU B HayYeH U HOBATOPCKU
ayx. CBoboaHUAT n3bop e ceoboaaTa Ha pelleHNeTo U NPeanocTaBa He TOYHO NOJIMBAPUAHTHOCT Ha
noseAeHMeTo, a CamMoTO Cb3HaHMEe 3a Hes, T. € Cb3HaHMeTo 3a M3bop Ha pelweHueTo. Kato
NPoAb/KEHME HA Te3u Temu, aBTOPbT € pasrneaan BbnpocuTe 3a cBobogata M OTFOBOPHOCTTa OT
rnegHa TOYKa Ha BMHaTa. TyK TOM € npoABua 3aA4bA004YEeHOCT, NPEUU3HOCT U ACHO, HO U NoApPobHOo
AeduHUpPaHe Ha NOHATUATA.

MoKe ga ce Kaxe, Yye gocera Tesu NoHATUA He ca buam aePpuHMpPaHU U aHaNU3MpPaHU B MbJHOTA B
HalwaTa npaBHa /MTepaTypa M TO MO Ha4yMH, KOWTO cbyeTaBa B cebe cM HOPMATMBHO-
NO3UTUBUCTUYHMA U YUCTO NPABEH MOAXOZ C HAYYHUA MHCTPYMEHTAPUYM HA APYrU- HENpaBHU-
HayKM WM no-crneuMasnHo Ha sorukata, ¢unocoduaTa U ncuxonoruata. B ToBa ce cbCcToM eanH OT
ronemuTe NPMHOCK Ha ANCEPTALMOHHMA TPYA.

B cboTBETHUTE [N1aBM OT TpyAa- BTOPa, TPETA, YETBbPTA M MeTa, aBTOPBT € pa3rnefan KOHKPeTHUTe
NPOABNEHNA Ha M3KNIOYBALLUTE BMHATA OOCTOATENCTBA, 3 UMEHHO rpeluKkaTa cbobpasHo npaBHaTa
Hopma Ha u4n.14 ot HK, caydaitHoto geaHue- un. 15 ot HK, u3nbAHeHWETO Ha NpoOTMBONpPaBHA
cnyxebHa 3anoseg no 4n.16 ot HK 1 HoBaTa npaBHa Hopma no 4n.16a ot HK. Te3n npaBHU UHCTUTYTH
nogpobHo ca aHanu3MpaHu B Tpyaa, 6e3 Aa ce NOBTAPAT Beye M3BECTHU Y4eOHMKAPCKU-TNaBHO-
NnoHaTMA. MpK aHaNM3MpPaHeTO Ha Te3n NPobaeMu, KOUTO NpeacTaBAABAT OTAE/NHM HOPMATUBHU
ABNEHMA HAa MaTepPMasIHOTO HaKa3aTe/IHO NPaBo, aBTOPDBT € NPOABMA XapaKTepHaTa M306LL0 3a uenma
TPYA 334 bN60YEHOCT, NPELM3HOCT U ACHOTA Ha U3/10XKEHMETO.

CbLieBPeMeHHO aHaNU3bT He Cce XapaKTupusmpa ¢ GparmeHTapHOCT U 0BMKHOBEHO Tb/IKyBaHe, a
aBTOPBT € AaN CBOW cobCTBEH NPOYUT, CBOM COBCTBEH aHAAM3 Ha TE3WN NPABHWU MHCTUTYTU, AOCTUTHAN
e [0 WU3BOAM, KOUTO MMAT CBOATA Hay4yHa CTOMHOCT. CheaoBaTtenHo, Npod. MapKoB € HaN0MKWA CBOW
cobCTBEH CTWA Ha NUCaHe, U3caeaBaHe U aprymeHTaums.

OcobeHo BHMMaHME 3ac/y)KaBa M30XKeHNeTO OTHOCHO HoBaTa MpaBHa Hopma no 4a.16a ot HK.
Mpod. MapKoB KaTeropuyHO CYMUTa, Ye Tasu HOPMa He Ce BMUCBA B JIOTMYECKaTa KOHCTPYKLMA Ha
HaKa3aTe/IHMA KOAEKC U NPOTUBOPEUMN HA OCHOBHUTE NPaBHU NOHATUA, TA € YyXKaa OT rnefAHa TouKa
Ha 06LWMTe NPaBHMU NOJIOKEHUA U NPaBHU NpuHUMNK. Mopaau ToBa, TOM AOCTMra A0 U3BOAA, Ye Tasu
HOpMa cnefBa Aa bbae oTMeHeHa.

OcobeH MHTepec NpeacTaBisBa M3BOL4A HA aBTOpPa OTHOCHO MpaBHaTa HoOpMa Ha Ya.16a, an.2 oT
HK. Cnopea Hero Tasu npaBHa HOpMa Cb3JaBa HAKAaKBa MpuBMAErMA 3a oblia HeHaKasyemMocCT Ha
HENbAHONAETHUTE U3BbPLUMTENN, NOCTPAAANN OT CbOTBETHUTE NPECTbNIeHNA, 6e3 ToBa Aa Ce U3MCKBA
OT NpPaBOTO Ha EBpoOMeMncKkMsA cblo3. ABTOPBT MpPaBM KATEropuyHWA WM3BOZ, Y€ OHEBUHSBAHETO MO
un.16a ot HK gesiHMe e 06LW,ECTBEHOOMNACHO M NPOTUBOMNPABHO.



MoxeM yBepeHO Aa 3aK/Io4MM, Ye TpyabT Ha npod. A-p PymeH Mapkos ,M3KntouBalm BUHATA

obcToATenctBa no 6bArapcKOTO HaKasaTeNHO NpaBo” MpeacTaBnABa 3HauuTeneH NpPUHOC 3a
O6b/irapckaTa HakasaTe/IHOMpPaBHa HayKa ,a U M306LLo 3a 6barapckaTa npaBHa AOKTPUHA.

Mo- Ba)XHUTE MPUHOCHU U MONOKUTENHM MOMEHTU Ha AUCEPTALMOHHUS TPyd Ce CbCTOAT B
cNegHOTO U MoraT Aa bbaaT 0606LWeHN No cneJHUA HauYNH:

1.

3a nbpBM NbT B HAWaTa HakasaTenHonpasBHa JsMTepaTypa ce paspabotsa egHa cnabo
uscneZBaHa TeMa U NO-TOYHO KOMIM/IEKC OT B/IM3KM MO CBOETO CbAbPKAHUE TEMMU, CBBP3AHU C
obcToaTencTeaTa, KOMTO MU3K/IOYBAT BUHATA.

ABTOPBT € Aan BApHa, NoApobHa M npeuusHa aedUHULMA HA NOHATUATA BMHA, CbCTaB Ha
npecrbnaeHveTo, GopMuM Ha BMHATa, rpellKaTa, CAy4alHOTO AeAHWE, MW3MbJHEHMETO Ha
npoTuBoNpaBHa cny>KebHa 3anoseg,.

Mpod. MapKoB e NoA/M0KMA Ha KPUTUYEH aHa/IM3 KAKTO 4acT OT OCKbAHaTa AuTepaTypa no
TO3U BBMNPOC, TaKa 1 AeNCTBaMTE NPABHU HOPMMU, KaTo € NPeaJsIoKMUA CbOTBETHUTE 3aKOHOBU
NPOMEHMU.

ABTOPBT € PasBu/ CBOM COBCTBEHU Te3M, KAaTO He ce e 3a40BOINA MPOCTO A3 Th/KYBA NPaBHU
TEKCTOBE, @ € aHa/M3upan NPeLUsHO U BAPHO, NOTMYECKO U HOPMATUBHO M34bPXKAHO CBOUTE
Te3n U aprymeHTU. TpyabT HE CbAbprKa MOBTOPEHUA Ha NO3HATU Te3n, 060bLLeHun n Beye
N3BECTHU UCTUHW.

Mpu BNeYaTAeHNe OTAMYHUA CTUA Ha aBTOPa- 3a4bn60YEH, aHAIMTUYEH, JIOTUYEH, NOAPODEH,
HO CblueBpemeHHO pasbupaem. CTUAbT Ha npod. MapKoB He e MPOCTO pas3KassaTesieH U
Tb/IKyBaTe/NeH ,a aKaZeMWYeH, KHUrata e CbTBOPEHA Ha BUCOK aKafleMUYeH e3UK, BEepHU
KOHCTaTauun n n1orm4yeckn npasuiHn n3sogn.

ABTOPBT € BbBe/ Ypes TPyAa CU HAKOWM HOBWM MOHATMA 3a HallaTa MpaBHa JMTepaTypa, KOeTo
6e3cnopHo oboraTtaABa MpaBHaTa [AOKTpPWUHA. [o-cneuuanHo Te3n MOHATUA Ce OTHAcAT npw
TPeTupaHeTo Ha BbNpocuTe 3a BMHaTa. [pod. MapKoB e nokasan 3aBUAHU 3HAHUA U MO APYK
HayKu, No-CneLuanHo noruka, punocodus, ncuxonorus.

OvcepTaHTbT ymeno e 60paBuA  CbC CblLeCcTBYBallaTa MpaBHa /AuUTepaTypa, KaTto
CbLLEBPEMEHHO € OTAe/MA BHUMMaHue M Ha cbaebHaTa MpakTMKa no Bbrnpoca. ToBa e
oboraTuno MoHorpadwusaTa, 3allOTO TA He e 3acTMHana A0 HUMBOTO HA €eAHO y4yebHo
npounsBeAeHNe, a NPeaCTaB/ABa LUAJOCTHO U3C/eABaHe KAaKTO Ha Hay4YHUTE NOHATUA, TaKa U Ha
lopucnpygeHumnaTa. B 103M cmucbs, KHWraTa e efHa cMmbuosa M TO CMOAYY/IMBA MeXay
TeopuATa U NPaKTUKaTa, MeXAY AOKTPMHATA U IOpUCNPYAEeHUMATA, MEXAY aKadeM13mMa U TOBa,
KoeTo BMxme HapeK/M MPaKTUYEecKo Npaso. B TO3M CMUCHA, aBTOPBT OTIMYHO € Hamepun
6anaHca mexay NpaBoTO KAaTO HayKa M MPaBOTO KaTo MNPaKTUYECKM OMUT U NPaKTUYECKO
3HaHue.

MoHorpaduata 6e3cnopHo LWe e OT NoA3a KAKTo 3a CTyAeHTUTe, HO Hal-Beye 3a
NPaKTUKYBaLLWUTE HOPUCTU- CbAUM, NPOKYPOPM, aABOKaTW, ClefoBaTenn, HOPMOTBOPLUM U
npasonpuaoxutenn. Tosa CbLLO € NPUHOC, 3aLLLOTO UMA CBOA MPAKTUYECKM CMUCHA. KHuruTe,
Mo Hayaso, WMaT, OCBEH CBOA COOCTBEHA, MbPBMYHA W3HAYasHA CTOWHOCT, HO MU
pa3npocTpaHWTesCKa, MO3HABATENHA M NPaKTUYecKa CTOMHOCT. ToBa C Mb/IHO OCHOBaHME Bau
W 3a TPyAa Ha yBaXkaBaHWA Hal Konera npod. PymeH Mapkos.

CoblueBpeMeHHo, BXMe MOrIM Aa OTNPaBMM W HAKOM ApPebHWM NpPenopbKu, KOMTO aBTOPbLT 6u

MOrvoa ga non3sa B CBOUTeE 6'b,£l,el.l.l,l/l n3cnegBaHMA Kakto No Ta3n Teéma, Taka U no 6.113KM A0 HeA
Temu. Mo-cneymanHo Te3n NpenopbKM ce OTHACAT 40 CNefHOTO:

M3BecTHO e, ye Hanpumep Npod. BeHennH MaHeB roBopu He 3a NPOTMBOMPABHOCT HA AESHMWETO,

PEeCnNeKTUBHO Ha NpaBOHapyweHNneTo, HO 3a NPOTUBOHOPMHOCT Ha AeAHUETO. Cnope,u, HEero ToBa e



NpaBMAHOTO onpeaeneHne, 3alloTO BAPHO W KOHKPETHO OTpasfABa ecTecTBOTO  Ha
NpaBoOHapyWeHNeTo KaTo HapylleHne He M306L0 Ha NPaBOTO, @ HAa KOHKPETHa npaBHa HOPMa.
ToBa e TaKa, 3aLl0TO /IOTMYECKU e NOo-BAPHO Ja rOBOPUM 3a HapyllaBaHe Ha nNpaBHaTa HOPMa ,a He
Ha uanoto npaso. C ocobeHa cuna TO3M U3BOL Ce Hanara nNpU aHaAU3MpaHeTo Ha
ny6AMYHONPABHUTE HOPMU, KAKBUTO HOPMM Ca M HaKa3aTeNHONPABHUTE HOPMM.

Ha BTOpO MACTO, OTHOCHO BUHAaTa, CblLecTByBa U elHO No-BCceobxBaTHO pa3bupaHe Ha BUHaTa U
Hal-Beye Ha OTAENAHETO Ha MmeTaduM3MyeckaTa BMHA OT lopuamyeckata BuHa. [lbpeata e
M3Haya/iHaTa, MbPBMYHATA BUHA, BMHaTa BbB GMUN0CODCKUS CMUCHA Ha AymaTa, BUHATa B MopasieH
acnekT, a BTOpaTa-Ta3W, KOATO HaC HM WHTepecyBa- € HOpMaTMBHaTa BMHA, HOPMATUBHO
AedpuUHMpPaHaTa M 3aKOHOBO ypeaeHaTa BUHA.

Ha TpeTo mAcTo, CcbliecTByBa MHeHMe, cnopes KoeTo He obliecTBeHaTa onacHOCT e CbLHOCTEH
6ener Ha NpecTbnieHNeTo M MNO-TOYHO BMCOKaTa CTeneH Ha obuiectBeHaTa OMacHOCT. Hakou
aBTOpU WM NO-CNeumanHo TakMBa B HeMcKaTa M aBCTPUICKaTa MpaBHa AuUTepaTypa, CMATAT, ye
obLiecTBeHaTa ONAcHOCT He e MpaBeH, PECNeKTUBHO HOPMAaTUBEH KpUTepuit. Ho, Taka nam nHave
,HALLMAT 3aKOHOAATeN ro € Bb3ANrHa KaTo HOPMaTMBHO M3MUCKBaHE. B TO31 CMUCH, CU 3ac/y»KaBa
Aa ce NOMWUCAM, AanuM BUCOKaTa cTeneH Ha obluiecTBeHaTa OMacHOCT € YUCTO HPUAUYECKM
KPUTEPUI, NN € NoBeYe HEePUAMYECKM, a COLMANEH KPUTEPUN, MOBAUAH OT Bb3A4eNCTBUETO Ha
ANaneKkTMYeCcKMsa MmaTepuannsbm BbPXy NpaBHaTa HayKa U M306LU10 BbpXY COLMaNHUTE HaYKU.

B TO3M CMUCBHA, MMa TPYAOBE Ha HalM aBTOPU, KOMTO OTPUYAT BUCOKaTa 0BLIECTBEHa ONacHOCT
KaTO XapaKTePMCTUKA Ha NPecTblNeHUeTo-MMaM Npeasua asTopu Kato npod. BeHenuH faHes u B
Mo-HOBO Bpeme, Ta3n Te3a e 3acTbneHa ot lNeTbp bosaxues. Ho, Bce mak, ToBa e eAHa Hay4yHa
[OUCKYCUA, TOBA, Y€ HAKOW OT Hac 3acTbnBaT Nogo6HO MHEHMWE, He 3HAYM HEeMpPemeHHo, Ye Te ca
npaBu. HayKarta, ocBeH 3HaHWe, [OOKTPUHA, WHTENEKTya/Ha [afeHOCT, € U eaHa ¢opma Ha
[OUCKYCKA, Ha pasMAHa Ha MHEHUA, CTaHOBULLA U apTrYMEHTH.

Ka3aHOTO He 03HauyaBa B HWKaKbB CAy4ali cnabocT Ha Tpyaa. Hanpotus, mons, ToBa Aa ce
npueme, Kato egHa npenopbKa Npu 6baeLmTe TBOPUECKM U3cneaBaHua Ha npod. PymeH Mapkos,
KOWUTO, BAPBaM, TOW LLLe NPOABAXKN CbC CbLIUTE YCUAUSA .

Hanucanuat n usgageH Tpys Ha npod. A-p PymeH MapKoB e 3HAYMTeNHO MOCTUXKEHMEe 3a
HalwaTa NpaBHa nTepaTtypa. Tasn KHUra e He ce e NoABW/AA , TaKa 4a Ce KaKe, OT HUWOTOo, OT
HebuTneTo. TA e NNog Ha AbArOrogUWHUTE YCUANA, YNIOPUT TPYA U aKaLEMUYHU U3CeLBaHNA Ha
aBTopa. ToBa 3ac/y»aBa NOXBana U NOOLLPeHne.

Mpod. A-p PymeH MapKoB e gbaroroauiieH npenogasaTes No HakasaTesIHO NPaBo, yYBaXKaBaHO
MMe B aKaZeMUYHUTE cpeaun, Non3ea ce c 6e3cnopeH aBTOPUTET HA CEPUO3EH U 3a4bNIOOYEH YUeH,
KOWTO € B3e/ 3a CBOe Bepyl Ynoputua TPyA W aHaAM3 ,a € He MPOCTOTO Tb/IKYyBaHE MU
npepas3KkasBaHe Ha 3aKOHOBM TeKCTOBe. HeroBaTa uLen M B Tasun KHUra e 6una Aa nogHece Ha
yuTaTens efHa LANOCTHO 3a4bA60YEHO U3CneaBaHe, CbC CBOM CTWU/, COBCTBEHO MHEHME M HAyYHa
CMEeJIOCT M HAy4yHO KpUTUKa. HeKa oTbenexknm, ye npod. MapKoB M3HACA LLennsa Kypc OT NeKLMn No
HaKasaTe/IHO NPaBo 3a CTyAeHTUTe-topucTu oT Kopugmyeckna dakyntet Ha YHCC.

ETo 3310, NpeaBua U3N0XKEHOTO , CUMTAM, Ye TPYAbT Ha Npod. A-p PymeH MapKoB oTroBaps Ha
HOPMaTMBHUTE U3NCKBAHWUA, KOUTO Ce CbAbPXKAT B 3aKOHa 32 PAa3BUTMETO Ha aKaZeMUYHUA CbCTaB
B Peny61vKa Bbarapusa oTHOCHO Nosly4aBaHeTo Ha 0bpasoBaTesiHaTa U Hay4yHa CTeneH ,,A0KTOp Ha
HayKuTe”, mopazm KoeTo npeasiaram Ha NoYMTaeMoTO HayyHO Xypw Aa gafe obpasosaTesHaTta u



HayyHa CTeneH ,AOKTOP Ha lopuAMYecKuTe Haykn“ Ha npod. A-p PymeH MapkoB 3a Tpyga my
»VI3K/Il0YBaLLM BMHATa 06CTOATENCTBA NO 6BATaPCKOTO HaKasaTeNHo Npaso”.

07.05.19. W3roTBUA CTaHOBULLETO :Npod. A. 0. H. Aumntbp Pages



REVIEW

by Prof. Dimitar Radev, Dr.Sc., professor of Theory of state and law at the Law faculty
of the University of National and world economy — Sofia.

Regarding the work on the topic of "Circumstances ruling out guilt under the
Bulgarian Criminal law" by Prof. Rumen Markov, Ph.D. for the acquisition of the
academic and science degree "Doctor of science".

The monograph of Prof. Rumen Markov on the topic of "'Circumstances ruling out guilt under
the Bulgarian Criminal law" was published by the well-respected “Ciela” publishing house in 2019. It
is structured of an introduction, five chapters, a conclusion, and a bibliography and consists of 391
pages.

The monograph focuses on a problem, that has not been researched enough in the Bulgarian
legal doctrine, namely the circumstances ruling out guilt and as a result of that the criminal liability.
As a matter of fact, the work covers the provisions of art. 14, art. 15, art. 16 and art. 16a of the
Bulgarian Criminal Code (CC). This means that we can conclude from the beginning that the author
has produced significant scientific research of six provisions, which is an accomplishment in itself and
speaks to his creative, innovative, and Interpretive abilities.

The importance of the topic is based not only on the fact that so far in the Bulgarian legal
literature there is not even one research on the circumstances ruling out guilt but also by the
complexity of the topic. This complexity comes mainly from the fact that research and comparison of
separate institutes of law are required, and some of them are institutes of the law as a whole, being
researched by the general theory of law too. This applies to the topics of guilt, its nature, and forms,
the constituting elements of the crime and its subjective side, crime as a type of wrongdoing,
intellectual and volitional components of guilt, the issue of imputability, etc.

In the beginning, the author makes an appropriate remark, that the provisions on the
circumstances ruling out guilt in our substantive criminal law since 1896 to nowadays is characterized
by “conservativism and insignificant amendments” as prof. Markov has appropriately stated. In his
opinion, the reason for that is the “absence of theoretical support”. All of that led to what the author
calls “scientific passiveness”” and “ mechanical repeat of outdated traditional settings”.

In the first chapter, the author reviews the problem with the notion of circumstances ruling
out guilt. Here prof. Markov expresses his opinion that imputability constitutes a prerequisite or a
mandatory condition for the existence of guilt, contrary to the opinion of prof. Venelin Ganev for
example, according to whom imputability is an element of guilt, not a prerequisite of it. The author’s
arguments regarding the correlation between guilt and imputability are convincing, well-argued, and
logical.

The topic of guilt has been a subject of research not only by the general theory of law, that
provides a complete analysis and definition of this legal phenomenon but also by the science of
criminal law, that analyzes it from the standpoint of the crime as a form of wrongdoing. According to
prof. Markov the notion of imputability has been imposed not only by guilt but also by the conduct as
a feature of crime. The author concludes that "the intellectual ability to understand the social nature



of the conduct is necessary for the full development of the process of counter motivation". That
process is a significant component of the internal side of the conduct and particularly of the volitional
regulation in compliance with the legal provisions.

The author has reviewed in detail and with scientific analytics relatively unknown notions,
such as “freedom of will”’, “freedom of decision” and “freedom of action”. In that regards, he
provides definitions of these notions, and they are sustained in a scientific and innovative spirit. The
free choice means the freedom of decision and presupposes not exactly the existence of multiple
choices of conduct, but the knowledge about the freedom of decision. As a continuation of these
topics, the author has reviewed the issues of freedom and liability form the standpoint of guilt. He
has demonstrated depth, precision and provided clear, but detailed definitions regarding these
notions.

It might be said that our legal literature has never defined and analyzed these notions in full,
especially in a manner that combines the normative, positivistic and purely legal approach with the
scientific instruments of other, non-legal sciences, such as logic philosophy and psychology. This
research represents one of the significant contributions of the thesis.

The author has reviewed the specific manifestations of the circumstances ruling out guilt,
namely the mistake according to art. 14 of the CC, the accidental conduct — art. 15 of the CC, the
execution of unlawful official order under art. 16 of the CC and the novel of art. 16a of the CC. These
institutes are analyzed in detail in this work, without repetition of notions that are already known
form textbooks in Criminal law. When analyzing these issues that constitute normative
phenomenons of substantive criminal law, the author has demonstrated the depth, precision, and
clarity of the exposition, which are distinctive for the whole work.

At the same time, the analysis is not characterized by fragmentation and simple
interpretation, but the author has provided his own understanding and analysis of these legal
institutes and has reached conclusions with scientific value. Therefore, Prof. Markov has imposed his
own style of writing, research, and argumentation.

His research of the novel of art. 16a of the CC deserves particular attention. Prof. Markov
definitely believes this provision does not correspond with the logical construction of the CC and
contradicts basic legal notions and needs to be repealed.

The author’s conclusion regarding the provision of art. 16, par. 2 of the CC is of particular
interest. According to him, this provision creates a kind of privilege for non-punishment of minor
perpetrators, who were victims of the respective crimes, when the EU law does not require it. The
author has made a definitive conclusion that the conduct under art. 16a of the CC is unlawful and
socially danger.

We can confidently conclude that prof. Markov’s work on the topic of '"Circumstances ruling
out guilt under the Bulgarian Criminal law" constitutes a significant contribution not only to the
Bulgarian Criminal law doctrine but to the Bulgarian legal doctrine as a whole.

The following summarizes the contributions, that can be regarded as more affirmative and
significant points of the thesis:

1. Atopic, more specifically a complex of similar in their content topics regarding circumstances
ruling out guilt has been researched for the first time in the Bulgarian criminal law literature.



2. The author has given correct, detailed and accurate definitions of notions such as “guilt”,
“constituent elements of crime”, “forms of guilt”, “
execution of unlawful official order”.

3. Prof. Markov has critically analyzed the insufficient literature on the topic, as well as the
enacted provisions of the CC and has made the respective de lege ferenda suggestions.

4, The author has unfolded stances of his own, and was not satisfied with the mere
interpretations of legal provisions, but has analyzed his stances and arguments accurately
and correctly, in accordance with the logic and the legislation. The work does not include
repetitions of familiar stances, summaries, and known truths.

5. The style of the author impresses by being thorough, analytical, logical, detailed, and at the
same time, comprehensible. Prof. Markov’s style is not just narrative and interpretative - it is
academic, the work is written in high academic language and with conclusions that are both
correct and logical.

6. The author has introduced notions that are new for our legal literature, which definitely
enriches the doctrine. These notions relate to the issues of guilt in particular. Prof. Markov
has demonstrated knowledge in other fields of science, particularly logic, philosophy, and
psychology, that is enviable.

7. The author has ably utilized the legal literature that was published, and at the same time, has
paid attention to the case law on the topic. This has enriched the monograph since it is not
stalled at the level of a textbook but constitutes complete research of both the scientific
notions and the jurisprudence. In that sense, the work is a successful symbiosis of theory and
practice, doctrine and jurisprudence, of academism and what we could call practical law. In
that sense, the author has reached an excellent balance of the law as science and law as
practical knowledge and experience.

8. Without a doubt, the monograph will be useful not only for students, but even more so for
practicing jurists — judges, prosecutors, lawyers, investigators, lawmakers, and law
enforcement authorities. That also represents a contribution, because of its practical sense.
Other than their own, initial worth, books also have their distributing, cognitive, and practical
worth. That fully applies to this work by our well-respected colleague Prof. Rumen Markov.

o

mistake’’, “accidental conduct”,

At the same time, small suggestions could be made, that the author may use in his future
researches not only on this topic but also on problems close to it. Particularly these suggestions
regard to the following:

For example, it is well known that in his works prof. Venelin Ganev writes about the
contradiction of conduct with the norm, as opposed to the contradiction with the law. According to
him, this is the correct definition because it accurately reflects the nature of the offense as a
violation of a specific legal provision and not a violation of the law as a whole. This conclusion is
especially powerful when analyzing provisions of the public law, among which are the criminal law
provisions.

Second, regarding guilt exists a more comprehensive understanding of it that separates the
metaphysical guilt from the legal one. The first one is the initial, primary guilt in its philosophical
meaning, the guilt in its moral aspect, and the second one being the guilt we are focusing on —
legally defined and regulated.

Third, an opinion has been stated that the social danger and the high degree of social danger,
in particular, is not an essential element of the crime. Some authors, particularly in the German
and Austrian legal literature believe, that the social danger is not a legal, respectively a normative
criterion. In that sense, it is worth thinking whether the high degree of social danger is an entirely



legal, or it is more of a non-legal, social criterion, that has been affected by the impact the
dialectical materialism had on the legal and the social sciences as a whole.

In this sense, there are works of Bulgarian authors, who deny the high degree of social
danger as a characteristic of the crime — | mean authors, such as prof. Venelin Ganev and in more
recent times, this stance has been supported by Peter Boyadzhiev. However, after all, this is a
scientific discussion, and the fact that some of us support such a stance does not mean that they
are right. Other than knowledge, doctrine, intellectual reality, science is also a form of discussion,
an exchange of opinions, stances, and arguments.

The above is by no means a weakness of the work. On the contrary, this should be
considered as a recommendation for Prof. Rumen MarkoVv’s future researches, which | believe he
will proceed with the same effort.

The work, written and published by prof. Rumen Markov, Ph. D. is a significant
accomplishment for our legal literature. This book did not come from nothing. It is the product of
the author’s long-standing effort, persistent work, and academic researches, that deserve praise
and encouragement.

Prof. Rumen Markov, Ph. D. is a long-standing professor of Criminal law, a well — respected
name in the field of academics, has unquestioned authority as a serious and meticulous scientist,
who has accepted persistent work and analysis as his creed, as opposed to the mere interpretation
and paraphrasing of legal provisions. His aim with this book was to present the readers with
complete and thorough research, based on his own style, opinion, scientific bravery, and criticism.
We must also point out the prof. Markov is teaching the whole course of Criminal law to the students
of the Faculty of law at the University of national and world economy.

That is why, based on the preceding, | believe the prof. Rumen Markov’s work meets the
requirements set out by the Development of Academic Staff in the Republic of Bulgaria Act for the
acquisition of the "Doctor of Science' academic and science degree. Because of that, | suggest to the
honorable Science committee to award prof. Rumen Markov, Ph.D. with the academic and science
degree "Doctor of Science" for his work on the topic of "Circumstances ruling out guilt under the
Bulgarian Criminal law".

07.05.19. reviewed by: Prof. Dimitar Radev, Dr.Sc.



