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Hucepranmonnust Tpya € oocwaeH Ha 01.04.2025 r. B karenpa ,,YacTHONpaBHU
Haykn“, FOpuandyecku ¢akynTer, YHUBEPCUTET 32 HALIMOHATHO U CBETOBHO CTOIAHCTBO
U € HaJMIE MOJOKUTEIIHO PELIEHUE Ha KaTeIpPEH ChBET 3a TOTOBHOCTTA My 3a 3allUTa
pell Hay4HO XKYpH.

[Tybnununara 3amura Ha IUcepTalMoOHHUsS TpyA e ce nposeae Ha 01.07.2025 r.
ot 11,00 4. B YHUBEpCHUTET 32 HAITMOHATHO U CBETOBHO CTOMAHCTBO, Ip. Codusi.

Marepruanure OTHOCHO 3alllUTaTa Ca Ha pPAas3loOJOKEHUE Ha BCHYKH
3aMHTEPECOBAaHU JIMIIa M Morar jaa ObJaT HaMepeHH B CEKTop ,,HayuHu cbBeTH M
koHKypcu®“ B YHCC, kakro M Ha HHTEpPHET CTpaHMLlaTa Ha YHHUBEpCUTETa 3a
HAI[MOHAJIHO U CBETOBHO CTOIIAHCTBO, AOCTBIIHA HA CIIETHUS UHTEPHET aJIpec:

https://konkursi.unwe.bg/GraduatedCompetitors/DoctorDetails.
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I O01ma xapakTepucTHKA HA TMCEPTANUOHHUS TPYI

§1. AKTyaJTHOCT ¥ 3HAYMMOCT HA U3CJIeIBAHETO

baszure nanHu ce sABSBAT OOCKT Ha MHTEJIEKTyallHAa COOCTBEHOCT KaKTO B MPABOTO
Ha EBpormelickus cbl03, Taka U B MPABOTO Ha JbP)KaBUTE - WieHKH. Karo chBpeMeHeH
BHCOKOTEXHOJIOTUYEH MPOIYKT C HApPaCTBAIO 3HAYCHUE B MH(POPMAITMOHHOTO OOIIECTBO
T€ ce TMOJI3BAT C MpaBHa 3akpmwia oT JdupekruBa 96/9/EO Ha EBpomeiickus mapiiaMeHT u
CsBera ot 11 mapt 1996 ronuna 3a mpaBHa 3akpuia Ha 6asure manau. C Hes Oazure
JIAaHHU TIOJTy4aBaT 3aKpuja KaKTO ¢ aBTOPCKO MPABO MOPad OPUTHHATHOCT B MOI00pa
WIH TOJAPSKIAHETO Ha ChIBPKAHHETO, TaKa W ChC CICIHUATHOTO TMPaBO Ha
MIPOM3BOIUTEIIS Ha 0a3aTa JaHHH, Taka HAPSUCHOTO MPaBo sui generis. To € pa3muvHO OT
o0Iara 3aKpuia ¢ aBTOPCKOTO MPABO M CTOM CaMOCTOSATEIIHO B HiepapxusTa Ha IpaBaTa
Ha HHTENIEKTyaJdHa COOCTBEHOCT. J[BaTa pexMMa Ha 3aKkpujia MOraT Ja BB3HHUKHAT

CAHOBPEMCHHO MJIKM HAITBJIHO HE3aBUCHUMO €IUH OT APYT.

bazure JaHHU JaBaT BB3MOXHOCT 3a H3BJIMYAHEC Ha HOBO, KBaJ'II/I(l)I/ILII/IpaHO
3HAHHE OT “‘CYypOBUTE” JaHHU, KOETO O00yciaBs J0OaBeHATa UM CTOMHOCT M € TOJTHK 3a
TSAXHOTO MOBCEMECTHO Pa3NpOCTpaHEHWE W M3MoJi3BaHe. Hanmumero Ha epeKTHBHA H
XapMOHHU3MpaHa MpaBHA 3aKpuiia Ha 0a3uTe naHHHU B paBoTo Ha EC e mpexamnocTaBka 3a
WHBECTHPAHE B MOJIEPHU CHUCTEMH 3a 00pabOTKa M ChXpaHEeHHEe Ha WHpOpMalusi U €
BakeH (hakTop 3a PyHKIMOHMpPAHETO HA BHTPEIIHUS ma3ap. ToBa o0scHsBA 3am10 O6a3ure
JaHHU C€ TMPEBPbBINAT B €IUH OT OCHOBHUTE PE3YJITATH OT MHTEJICKTyallHa JCHHOCT,

KOHUTO CC IT10JI3BAT C IIpaBHA 3aKpuJjia B TOBA IIpaBo.

CrpiieBpeMeHHO 0a3uTe MJaHHM M3UCKBAT MO-MOJAPOOHO M CAaMOCTOSITENTHO
MpOy4YBaHe, MpEACTaBIsBaiku 0COOEH WHTEpeC KaTo OOEKT Ha MpPaBHO perylupaHe.
PoncTBOoTO M MpUeMCTBEHOCTTAa UM ChC COOPHUTE IPOU3BEICHUS € CaMO OTIPaBHA TOYKa
3a TAXHOTO EMaHIMIHMPAaHE IO HOB OOEKT Ha MpaBHA 3aKpuiia B aBTOPCKOTO IPaBo.
XapakTepu3upaHeTo UM KaTO HOBO IOKOJIEHHE COOpPHHM MPOU3BENICHUS € CBBP3aHO C
HOBOIIOSIBUJIATa CE€ Mpe3 BTOpara MmojoBHMHAa Ha XX BEK TEXHUYECKAa BH3MOXKHOCT JIa
BMECTST HEOTPAaHUYEHO KOJMUYECTBO JAaHHH OT Pa3IMYHH MpPeaIMETHH 00JacTH, TOJHHU J1a

Obaat (U3NYECKH ChbXpaHsBaHU B U(POB BHUJ. Te MOrar Aaa ChabpiKaT KaKTO 3aKPHIISTHU



C aBTOPCKO IPaBO MPOU3BEACHUsS, Taka M HE3aKPWISHH C HEro JaHHU U MaTepHhally,
3aKperieHd B HsAKakBa oOOekTHBHA (opma ¢ pa3HOOOpa3HU W3Pa3HU CPEACTBA.
Hoz{pen(z[aHeTo UM II0 CUCTEMATHYCH WJIN MCTOJWYCH HAa4YMWH € U3HUCKBAHC, O6YCJIOB€HO
OT TEXHUYeCcKaTa UM (YHKIIHS 32 ChbXpaHeHHEe, 00padOTKa U W3BJIMYAaHE HA HHPOPMAIUS
4ype3 WHAMBHYAICH JOCTBII MO CJICKTPOHCH WM JIpyr mbT. EAMHCTBEH KpuTepuil 3a
3aKpuwiia C aBTOPCKO TMpaBO € Oa3Wre JaHHM Ja [PeJCTaBIsBaT COOCTBEHO
MHTEJICKTYaTHO TBOPEHHE Ha aBTOpa C OIIe[ Ha IMoadopa WIHM TOJPEKIAHETO Ha
TAXHOTO ChIbpxkaHue. J[opm Korato HE IOKPHUBAT TO3M KPUTEPHH, TE H3HCKBAT
CBIIECTBEHU YOBEIIKH, TEXHUYECKH U (DMHAHCOBU PECYpPCH, KOETO Hajlara BbBE)KIaHE Ha
3akpuia ¢ 0CoOEHOTO sui generis mpaBo. Taka aHANU3BT HA WIACHTU(UIIMPAHHUTE
TEXHUYCCKN U MKOHOMHYCCKU XAPAKTCPHUCTUKH HaA Oasute AaHHW HE CaMO IoadcpTaBa
OTJIMYHUECTO KM OT JIMTCPATYPHUTC IIPOU3BCACHHA, KbM KOUTO TH HpI/IO6H_IaBaT
MEXYHApOJIHOTO aBTOPCKOTO IMpaBo, mpaBoTo Ha EC u Owirapckusr 3akoH 3a
ABTOPCKOTO IMPaBO M CPOJAHUTE My IMpaBa. Ho u mpaBu BUAMMa 3aKOHOMEpPHATA UM
BpPb3Ka CbC CHIICCTBYBAIIUSA YHUKAJIHCH JABYCTCIICHCH PCKHWM Ha IIpaBHATA 3aKpujia B

EC, xoiiTo nucepTallMOHHUSAT TPy U3SCHSBA B IETAIIN.

§2. O06ekT, mpeamer, meJ U 3a1a44 HA JUCEPTANMOHHUSA TPYI

OO6exT Ha u3cneaBaHe ca 0a3uTe JaHHU KaTo HeMaTepuaaHo OJaro B MpaBoOTO Ha
EC B nBata My ChlIeCTBYBalll pexuMa - aBTOPCKOIPABEH M TO3U C OCOOEHOTO Sui
generis mpaBO Ha TNpoW3BoAUTENsl Ha Oa3u manHW. [Ipenmer Ha wu3cnenBaHe ca
pasnopenoute Ha Jupektua 96/9/EO na Eponelickus napiament u Ha ChpBeta ot 11
MapT 1996 r. 3a mpaBHa 3aKpuiIa Ha 0a3WTe JaHHU U ChOTBETHUTE pa3nopenon Ha 3aKoHa
3a aBTOPCKOTO NpPaBO M CPOIJHUTE My IMpaBa B OBIrapcKOTO MpaBO, KAKTO U Ha
MEXIYHAapOJAHUTE aKTOBE B 0OJacTTa Ha NPaBOTO HAa HWHTEJEKTyaJlHa COOCTBEHOCT
(bepucka xonsennus, Crnopazymenne TPUIIC, Jorosop Ha COMC 3a aBTOPCKOTO IIPaBO)
U B MPABOTO Ha OTJENHU JIbpkaBu - wieHkd Ha EC u u3BbH Hero (CAILLl, ABcrpanus,
Ob6enuneno kpanctBo, KHP u np.), xacaemm mnpaBHaTa 3akpuia Ha Oa3uTe JaHHU;
TEOPETUYHHUTE H3CIICABAHUS M IpaBoONpuiaraHero B Ta3u obmact. [lo - cmenmanHo
BCECTPAHHO Ca W3ACHEHHW BBIPOCHTE Ha JeraiHa aeduHUIMS; o0XBara Ha 3aKpUiIaTa;
KPUTEPUUTE 32 MPEIOCTABIHETO HA Ta3U 3aKPHJIa; HOCUTEIUTE Ha aBTOPCKO U Sul generis
MpaBoO; CHABPKAHUETO HA MPABOTO - OTACTHUTE IPABOMOIIMS Ha HOCHUTENS Ha

ABTOPCKOTO U sui generis IMpaBoOTO U CBO6OI[HOTO H3II0J13BaHe Ha Oa3uTte JaHHU; ITpaBaTa



Ha 3aKOHHUTE NOJ3BAaTeNIM Ha Oa3uTe JaHHHW, BBIPOCHTE 33 YCHBBPIICHCTBAHE Ha
OTHOCHMHUTE Pa3nopeadu U TEHACHIIMUTE B IpaBHATa 3akpwia. He ca B o0xBaTa Ha TO3M
TPyd BBIIPOCUTEC HA IIpaBHATA 3allliTa Ha Oasure JaHHHW, OCUTypsABalla NpcaoTBpaTsBaHe
U CaHKIIMOHUpPAHE Ha HapyIICHHUSITa Ha W3CJIEABAHOTO NMPaBo. Te3M 3alMTHU CPEICTBA
3a MPEBEHIMs U CPEUly HapyIIeHHs Ha IpaBaTa ca OOLIM 32 BCUYKH 3aKPHISHH O0CKTH
Ha HHTEJEKTyaJHa COOCTBEHOCT, pasMNIeKIaHW ca OT JAPYTM aBTOpPU M 3aToBa
U3CJIEABAHETO UM HIMa Ja JOIPHHECE 3a MOCTUTaHEeTO Ha LENUTE U 33/1a4nTe Ha TPYAa.
[To cemuTe CHOOpaXKEHUS HE ca M3CJICABAHU M CIEIKUTE, Ha KOWTO Oa3ara JaHHU
Moxe 1a 0bae npenmer. POKyChT Ha M3CIEIBAHETO € BbPXY IpaBHATA 3aKpHia B TECEH

CMHCBII.

HeJ’ITa Ha pa60TaTa € Ja CC MH3ACHU AaAKTYyaJIHOTO CBHCTOAHHUC U OCHOBHHTC
HpO6JI€MI/I " IMPOTHUBOPECYHA B IMIPABHOTO PEryjiMpaHe Ha OTHOUICHUATA, Bb3HUKBAIIIU BB
Bpb3Ka CBC CH3AABAHCTO W M3IOJI3BAHCTO Ha OasuTe JaHHW 4Ype€3 pa3KpuBaHC Ha
IIpaBHATa MMpHUpOJa Ha ABATA PC)KUMaA HA IIPpaBHA 3aKpuJjla Ha 0asure JaHHU B IIPAaBOTO HaA
EBpOHeﬁCKHH CbI03, @ UMCHHO aBTOPCKO - IIpaBHa 3aKpujia H ocobeHaTa sui generis
3aKpujia Ha IMPOU3BOAUTCIIA Ha 0asu JaHHH KaTo 0co0eHO IMpaBO Ha HMHTCJICKTYyaJIHa

COOCTBEHOCT. HGJITa CC IMOCTUI'a YpEC3 pClIaBaHC HAa HAKOJKO OCHOBHHU 3a/lavu:

- W3ClIeBAaHE Ha TEHEe3Wca Ha MaTepUaHHMs OOCKT “‘0a3a JaHHU® KaTo
MKOHOMMYECKU U TEXHUYECKH ()EHOMEH, JIOBEJ 10 Bb3HUKBAHETO HA MpaBHA 3aKpHiia Ha

0a3uTe TaHHU;

-UCTOPHUYCCKU U CPABHUTCIIHO-IIPABCH aHAJIM3 HAa Bb3HUKBAHCTO U PAa3BUTUCTO HA

IIpaBHATa 3aKpujia Ha 0asure JaHHH B IIPpaBOTO Ha EBpOHGfICKHH CBbIO3,

-U3CJICABAHC Ha 3aKOHOMCPHOTO U 0COOEHOTO B ABaTa pCxKHMMa Ha 3aKpHJia Ha
0asure JaHHU 9pE€3 aHAJIN3 Ha CJICMCHTUTC Ha Ta3W 3aKpujia: IIPUHIUIIA, O6€KT, Cy6eKT,

HOCHUTCIIU, CbABPIKAHUC, KAKTO U HAa BPB3KUTC MCKY TAX;

-U3SICHABAHC Ha KPUTCPHUHUTC 3a INOPpAXKAAHC Ha 3dKpHJIda C aBTOPCKO IIpaBO H
IIpaBO Ha IPOU3BOAUTCIIA Ha basure JaHHH KaTo 0Cco0eHO IIpaBO Ha MHTCIICKTYyaJIHa
COOCTBEHOCT 4pe3 BpPb3KATa MM C HOCHUTCIMTC Ha IIPAaBOTO MW CbABPKAHUCTO Ha

Cy6eKTI/IBHOTO IIpaBo;

-M3CJIC/IBAHE U Pa3KpHBAHE HA OHE3W CHIIHOCTHH OEJIe3W Ha MPaBOTO Sui generis,
KOHMTO I'0 XapaKTEePU3UPAaT KaTo MPaBoO Ha HHTEIEKTyalIHa COOCTBEHOCT, KAKTO U HA TE3H,

B KOUTO CC€ IIpoOsBsABa HETOBaTa YHHKAIHOCT, CBO€O6pa3I/Ie, HE3aBUCUMOCT H



CaMOCTOATCIIHOCT, H3BCKIAHCTO Ha O606H.I€HI/I$[ upe3 O6€,Z[I/IH$IBEIHC Ha O6H_IOTO,

HWHBAPUAHTHOTO U CBHIICCTBCHOTO B U3CJICABAHMA ITPEAMCT,

-ISUIOCTEH aHalIMu3 Ha chaeOHaTa npakTtuka Ha CbJa Ha €BPOIMEUCKHs ChIO3 B
o0yracTTa Ha MMpaBHATA 3aKpuiia Ha Oa3uTe-TaHHM, KaKo U Ha OTACTHH IbpxkaBu B Chro3a

" Ha JpYTr'd AbpKaBu U3BBH EC, B O6XBaT, ompaBAaH OT OCJITa Ha U3CJICABAHCTO,

-aHaJIu3 M OICHKa Ha 6T)JIFapCKOTO 3aKOHOAATCJICTBO U CBHOTBECTCTBUCTO MY C

Hupektusa 96/9/EO;

-U3BEXKJAHE Ha TMPEUIOKEHUS 3a YCHBBPIICHCTBAHE Ha  OBJITapcKOTO

3aKOHOOaTCIICTBO B obiacrtTa Ha I[IpaBHAaTa 3aKpujia Ha Oasure JaHHH,

- Pa3KpUBaHC Ha TCHACHIIMUTC B IIpaBHATA 3aKpUJia HA 0asure JaHHH.

§3. Metoau Ha u3cjieABaHe

W3non3Banu ca KakTo OOIIOHAYYHHTE METOJIM Ha H3CieqBaHEe (MCTOPUYECKH,
CHUCTEMEH, JHAJIEKTUYECKH), B T.U.JIOTHYECKUTE METOAW (AeIyKUMs, WHIyKIHUS,
aHAJIOTHS), TaKa W YACTHOHAYYHHTEC METOIU - CPaBHHUTEITHO-TIPABEH, (OPMaITHO-
IOPUANYECKH, METOJ Ha MPABHOTO MOJEIHpaHE, ThIKYBATEIHH METOIU (MCTOPUYECKO,
CHCTEMATHUYHO, JIOTHYECKO, €31KOBO, Pa3IIUPUTEITHO u OTPAaHUYHUTEITHO
ThiKyBaHe). CbhoOpa3eHO € aeilicTBamoTo 3akoHojaTenctBo kbM 31.03.2025 r. u
HaJU4YHaTa KbM TO3U MOMEHT ThJIKyBaTeiaHa npakTuka Ha Cbla Ha EBponeiickus Chio3 1

Ha OTACIIHU ObpPKAaBU - YICHKH, BKIIFOYUTCIIHO U PGHY6J'II/IK21 E’I)JII‘apI/IH.

§4. Hayuyna HOBOCT Ha Tpyaa

B o0xBara Ha MO-IIMPOK HM3CJIEIOBATEICKH WHTEpec nepuepHO ca 3acsiraHu
OT/ICJIHM acleKTH Ha MpaBHATa 3aKpuia Ha 0a3uTe JaHHU. B mpaBHaTa HU IOKTpUHA
JIMIICBA ISUIOCTHO 3a1bJI00YCHO M3CIIC/IBAaHE HAa MpaBHATA 3aKpHia Ha 0a3uTe JaHHH B
npaBoro Ha EC. BuGnumorpadcka psikocT ca B Hamara JIMTeparypa JOPH OTACITHU
cTaTHH, B KOUTO (POKYC Ha M3CIIEABAHETO Jla € IpaBHaTa 3aKpuia Ha Oa3uTe AaHHU. ToBa
¢ KpailHO HEeIOCTaThYHO Ha (OHA Ha TAXHATA 3HAYUMOCT B HH(OPMAIMOHHOTO
obuiecTBo. Ha mpaktuka oTchcTBa ObIrapcka cjiefa B HECTHUXBALIMs MpaBeH ae0aT Ha
HUBO EBpomneiick chi03 OTHOCHO Hactosimero u Obnaemero Ha JupektuBa 96/9/EO Ha
EBponeiickust mapnament u CwpBera oT 11 mapt 1996 ronuna 3a mpaBHa 3akpuia Ha

0asure JaHHu. B kadyecTBOTO cu Ha IIBPBOTO KOMIIJICKCHO IIPOYYBAHC Ha IIpaBHATA



3akpuia Ha 0a3ute AaHHU B mpaBoTo Ha EC y Hac, HaCTOSIIIMAT TPyA M3CleqBa U Haii-
aKTyallHUTE HM3MEHEHUs B mpaBHata ypenba. Te ca ¢dakT mo cuimata Ha HApOUYHU
pasnopenou B Jupextuna (EC) 2019/790 na EBponeiickust napiament u Ha CbBeTa OT
17 anpuit 2019 T. OTHOCHO aBTOPCKOTO MPABO U CPOJHUTE MY TpaBa B MU(PPOBUS SAMHEH
nasap u 3a m3meHeHue Ha aupektuBu 96/9/EO u 2001/29/EO, kakro u Ha Pernament (EC)
2023/2854 na Empomneiickus mapinameHT u Ha CwBera oT 13 nexemBpu 2023 roauHa
OTHOCHO XapMOHHM3UpaHM MpaBuia 3a CHPABEUIMB JOCTHI 10 JaHHU U 3a TAXHOTO
usnon3Bane u 3a m3Mmenenue Ha Permament (EC) 2017/2394 u upextuBa (EC)
2020/1828. TpyabT aHaIM3Upa U TCHICHIIMUTE B MpaBHATA 3aKpuia Ha Oa3uTe JaHHH,
MPOM3TUYAIA OT Pa3BUTHETO Ha TEXHOJIOTUUTE U NPOABIDKABAIIUTE YCHIUSA 3a
3a1bpia0ouyaBaHe Ha MHTErpallMoOHHHUTE mpouecu B pamkutre Ha EC. 3akoHomepHHTe
BPB3KM Ha 00EKTa Ha TpaBHA 3aKpWia C aKTyaJHM TEXHOJIOIMHM KaTO WHTEPHET Ha
HEIllaTa, CHCTEMH 33 H3KyCTBEH MHTEJIEKT M C ()eHOMEHa ToJeMH JaHHH, JaBaT
OCHOBaHHUE JIa C€ HANpaBsSIT COOCTBEHU M3BOJU 32 BIUSHHUETO UM BBPXY OBICIIETO Ha

MpaBHaTa 3aKpuiia Ha 0a3ute AaHHU B paBoTo Ha EC.

§5. [IpakTHYeCKO 3HAYCHUE HA TPYAA

JlcepTallMOHHUAT TPy Ipejiara CUCTEMaTU3UpPaHO, KOMIUIEKCHO U MOAPOOHO
U3CJIeIBAaHE Ha MpaBHATa 3aKpwila Ha Oa3WTe aHHM, KOETO pasrpblia B JIOTHYHA
[I0CJIEIOBATEIIHOCT M3CJeBaHaTa TeMa — OT TIeHe3uca Ha oOekra 0asza JaHHU Karo
MKOHOMHYECKM WU TEXHUYECKHM (EHOMEH, JOBEN /10 BB3HMKBAHETO HA IIpaBHAaTa My
3aKkpuia, mpe3 KiacupukanusaTa Ha O0a3WTe NAaHHU M M3ACHSABAaHE Ha TEXHUYECKATa UM
CBIIHOCT M MKOHOMHYECKO 3HA4YCHHE 3a Pa3BUTUETO HAa MKOHOMHKATa M 3HAHUETO,
IpolechkT Ha mpueMaHeTo Ha Jlupektusa 96/9/EO B HeroBaTa MpoOTUBOpPEUUBA IMHAMUKA,
TpaHCIIOHUpPaHE U Bb3JeicTBUE Ha JlupekTuBara 3a 0azute JaHHU B cTpaHu U3BBbH EC,
ycraHoBeHuTe B mpaBoTo Ha EC aBa peknmMa Ha 3aKpwia - aBTOPCKO MpaBHAa M Sui
generis - 4ype3 U3ACHSABaHEe Ha TEXHUIT 00XBaT, BBIPOCUTE Ha JierajHaTa JAe()UHULIMS,
HOCHUTEJIMTE Ha aBTOPCKOTO IpPaBO, BPEMETPACHETO HA MPABOTO M OIPAaHUYEHHUATA OT
U3KJIFOUUTEITHUTE IIPaBOMOILIHNS, ChJIbPKAHUETO Ha  UMYUICCTBEHHTE u
HEMMYILECTBEHUTE IIpaBa, CPOK Ha 3aKpwia, IpaBaTa Ha 3aKOHHHUTE MOTPEOHTENH,
npaktukata Ha Cpaa Ha EC, cnopHuTe BBIOPOCHM B IPAKTHKAaTa M JOKTPUHATA IIO
otaenHu pasnopenou Ha JupektuBa 96/9/EO, no TeHIeHIMHUTE B MpaBHATa 3aKpHUIIa.

ETo 3amo pe3yiaTaTtuTre OT HU3CJICABAHCTO MOI'aT [Ja 6T>I[aT IIPUITIO3HATH KATO Hay4YHa



OCHOBa 3a 3aJbJI0OYaBaHE HA HAYYHHTE W3CIICJABAHUS Ha JBaTa PSKUMA Ha ITpaBHA
3akpwia Ha Oasure naHHu B mpaBoto Ha EC. TpynbT MoOXe 1a ce Moii3Ba OT
MPAKTUKYBAIIUTE IOPUCTH 3a IMO0-33bJ00YCHO OCMHUCIISIHE, aHaIW3 M pellaBaHe Ha
KOHKPETHH Ka3yCH, BKJIFOYUTEIIHO BbB BPh3Ka C MPEBEHIIMATA U 3alllMTaTa Ha TpaBaTa Ha
HOCHUTEIIUTE Ha aBTOPCKO M sui generis mpaBo. Bw3mpuemaHeTo Ha mpeyiokeHusTa de
lege ferenda 6uxa ce oTpa3uiM MOJOKUTEIHO HA YCHBBPIICHCTBAHETO Ha ypeadara Ha
MpaBHATa 3aKpuiia Ha Oa3UTe TaHHU, a Pa3KPUBAHETO HA TCHCHIIMUTE B HEsl OMXa MOTIIN
J1a MIPOBOKHMPAT MHTEPIAUCIUIUIMHAPHUTE U3CJICIBAHUS, YHUATO MOJIC3HOCT 32 Pa3BUTHETO

Ha Ta3u 00J1acT Ha IIpaBoOToO € 6e3cnopHa.

§6. O0em u cTpyKTYpa HA TPyAa

JlycepTallMOHHUAT TPYA €€ ChCTOU OT 246 CTpaHULM, OT KOUTO 234 cTpaHULIU €
OCHOBHUS TeKCT. ChIbPKAHUETO € HepapXUyecKu CTPYKTYPHPAHO KAKTO CIEABA: YBOI,
TPU TJaBU C pa3ield ¥ TOYKH, 3aKIo4YeHHue ©u OuOimorpadus. bubmmorpadusirta
ChIbpKA CIHUCBHK ChC 124 nmuTepaTypHHM M3TOYHHIM, OT KOUTO 25 Ha Obarapcku, 6 Ha
pycku, 82 Ha aHTJIMNUCKH, 7 HAa (QpeHCKHW W 4 Ha JpYrd e3ulu (AaTCKu, HEMCKU U

xoJianjckn). HampaBenu ca 883 Oelie)KKu mo1 JTHHHUS.

II. Chabp:xaHue HA IMCEPTALOHHUS TPYA

§1. YBoa

Berpnutennure gyMu B yBoJa IpeCTaBAT 0a3uTe JaHHU KaTO CPABHUTEIHO HOB
00EKT Ha MpaBHA 3aKpWiIa B AaBTOPCKOTO IPAaBO M CHIIEBPEMEHHO IIOAYEPTAaBAT
POACTBOTO M IMPHEMCTBEHOCTTa UM C JAPYI TPAaJUIMOHEH OOEKT Ha aBTOPCKOIIPAaBHA
3aKpuia - cOOpHHUTE Ipou3BeAeHus. MeHTuduuupanu ca OTHOCUMHUTE MEXIYHapOIHU
aktoBe - KoHBeHIMs 3a 3aKkpwila Ha JIMTEPATYPHUTE U XYJ0KECTBEHU IPOU3BEICHUS,
CriopasyMeHHETO OTHOCHO CBBpP3aHHUTE C THPrOBHSATA AaclEKTH Ha IpaBaTa BbpXY
UHTEJeKTyanHata cobctBeHocT, JloroBop Ha CBeroBHAaTa oOpraHuzanus 3a

MHTEJIEKTyalHa CcOOCTBEHOCT 3a aBTOpckoTo mpaBo U JlupektuBa 96/9/EO Ha



EBponeiickust mapiameHnT u Ha CbBeTa oT 11 Mapt 1996 r. 3a mpaBHa 3akpuiia Ha 6a3uTe
JAaHHU, KOATO €JHOBPEMEHHO XapMOHHU3HMpa 3aKpuiara Ha aBTOPCKUTE IpaBa BBPXY
0asute nanHu B pamkute Ha EC W ch3maBa HOBO Sui generis mpaBo Ha 3aKpwiia CPEIry

HC3aKOHHOTO U3BJIMYAHC HJIM IIOBTOPHO U3IIOJI3BAHC HAa CbABPIKAHUCTO HA basure JaHHH.

§2. IIbpBa riaasa

H'pra rjaBa € IOCBC€TCHA HAa Bb3HUKBAHCTO U Pa3BUTHUECTO HA IIpaBHATa 3aKpujia
Ha 0a3ute JaHHU U C€ CBCTOU OT OCEM B3aMMOCBBP3aHU pa3aciia, JOrn4ecKara nonpez[6a
Ha KOUTO LEJIX IOCIACAO0BATCIICH aHAaJIM3 Ha UCTOPUYCCKATa H€O6XOZ[I/IMOCT, HN3BHUKAaJIa Ha
AHCBCH PCI IpaBHAaTa UM 3aKpuJid, Bb3HUKBAHCTO W PA3BUTUCTO HA Ta3W 3aKpujia U
perilaMCHTanuATa WU B IIPpaBOTO Ha EC, CTPYKTYypa, ONpeAMET U LCJIU Ha ZII/IpeKTI/IBa

96/9/EQ; TpaHCIOHUPAHETO U; Bb3/AelicTuBUeTO Ha JlupekTuBara B cTpanu u3BbH EC.

Pa3gen nbpBH mpociesiBa Bb3HUKBAHETO M Pa3BUTHETO Ha 0a3uTe JaHHU KaTo
MKOHOMHUYECKU (peHoMeH. M3siCHABaA ce TAXHOTO 3HAaYEHUE KaTO M3TOYHUK 3a Ch3/1aBaHe
Ha HOBU 3HaHMs, IpujaBamo ‘“‘nobaBeHa CTOMHOCT® Ha JAaHHWUTE. AHaIM3bT  Ha
KOHLENIuATa 3a T.Hap. “UHPOPMALMOHHOTO OOILIECTBO” € MOJYMHEH Ha BU3MATA 3a

0asure JaHHH KaTO HCI'OB OCHOBCH I'PaJIUBCH CJIICMCHT.

Bropu pa3zien e mocBeTeH Ha TeXHUYECKaTa XapaKTepUCTHKa Ha 0a3uTe JaHHU.
Crneunduknte Ha NpaBHATa 3aKpuia Ha 0a3W JaHHU ca OOYCIOBEHHM OT TSIXHATa
TeXHHYecKa mpupoja. Ts ChIIeCTBEHO I'M OTIWYaBa OT JIMTEPATYPHUTE MPOU3BEICHMUS,
Cpell KOUTO I'M HApeXJla MEKIYHAPOJHOTO U OBIrapcKOTO aBTOPCKOTO IPaBo. 3aTOBA U
ca U3SICHEHHM OCHOBHUTE TMIOHATHUS, TEPMHHOJOTHUS M MPHUHLIMINA OT TEOopHsITa u
MpaKTUKaTa Ha 0a3uTe JaHHM KAaTO KJIOH Ha KOMIIOTbPHUTE HayKu. ToBa € BaxHO,
3alI0TO MPABHOTO pazOupaHe 3a 0a3uTe NaHHM € OTPaKEHHE Ha TIXHATa TEXHUYECKa
CBIIIHOCT, @ UMEHHO: a).JJaHHU - ChIbPKAHUETO Ha JaHHUTE B 0a3aTa JaHHH OCUTYpPSBA
TO3H €JIEMEHT; U 0).MHTEIMI€HTEH HHCTPYMEHT 3a JIaHHU - B CIIy4auTe Ha €JIEKTPOHHUTE
0a3u JaHHHU TOBA € KOMITIOTHPHA Mporpama, CIelralHO HAalMCcaHa 3a YIpaBIsBICHUE Ha
ompejaeneH THUN Wiy Mojen Oaza naHHU. [loguepraHo e, ye CHUCTEMHO-CTPYKTYpPHUS
MOJIXO/ pas3riexaa 0a3uTe JaHHUW KaTo WH(POPMALMOHHA CHCTEMa, ChCTOSINA Ce OT JIBE
OTHOCHUTEJIHO aBTOHOMHM IOJCUCTEMU - MOJCHUCTEMa Oa3M JaHHM W MOJCUCTEMA 3a

o6pa60TI<a Ha HHQ)OpMaHI/IHTa, n3BecTHa karo Cucrema 3a YIIpaBJICHHUEC Ha 0asu JaHHH
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(CYB). To3m moaxoxa ce monkpens oT aHanu3a Ha npaktukara Ha CEC u gokasBa
CBOSITA aJICKBAaTHOCT B H3CJICIBAHETO - HAlPUMEP BHB Bpbh3KaTa My C OOXBaTa Ha
3aKkpwiiata - TS HE C€ pas3lpocTUpa BBPXY TMOACHCTEMara 3a o0paboTka Ha
uHpopManuaTa, a Taka CbhII0O M B aHalu3a Ha TEHJCHIUHUTE - HaNpuMep mpu
o0OCHOBaBaHE Ha Te3aTa, 3alll0 CPELIaHUAT B JHUTepaTypara u3pa3 “0a3u JaHHH C

U3KYCTBEH MHTEJIEKT € HETOYEH.

B Tperu pa3aes e uzBbpieHa KiacupuKkalus Ha 0a3uTe JaHHU C aKLIEHTUPAHO
npakTHdecka HacoyeHoCT. HelfHara 3amada e 1a ru 000co0M 1O OnpeneneHu, o0mu 3a
rpyrnarta MpHU3HAIM, MPAKTHYECKH HaW-3HAYUMUST OT KOMTO € oOekTuBHaTa (hopma Ha
06asure naHHu. Criopesn Hes Te ce JeNAT Ha €JIEKTPOHHM M HEENEeKTPOHHH, MOHSIKOra
Hapu4aHU aHajoroBu (T.e. 0a3u JaHHM BBB BCsKa Jpyra (opmMa OCBEH €JIEKTPOHHA
¢dopma). ['pynupanero copes ChAbPKaHUETO HA BKIIOUCHHUTE B HESl €JIEMEHTH, CIIOPEeT
CTpyKTypaTa Ha JJaHHUTE, CIIOpe]] Au3aiiHa Ha 0a3aTa JJaHHU, CIIOPE] JIULETO, KOETO '
Ch3/1aBa U CIOpPE]] KOHLUENTYaIHUTE UM XapaKTepUCTUKH, UMa 3a 11eJ 1a YJICCHU TeXHUAT

BCCCTPAHCH aHAJIW3 K OHAIJICAN IMPAKTUYICCKOTO 3HAYCHUC HA KJ'IaCI/I(bI/IKaI_II/IHTa.

YerBbpTH pa3jae NpeAcTaBs ACTAWICH aHAIM3 HA Bb3HUKBAHETO U Pa3BUTHETO
Ha IpaBHATa 3aKpuiia Ha 6a3uTe AaHHU B paBoTo Ha EC. Pa3BuTueTo Ha mpaBHaTa uues
32 eMaHIUIHPAHETO Ha 0a3uTe JAHHU OT COOPHHUTE MPOU3BEACHHUS 10 CAMOCTOSTEIICH
00eKT Ha 3aKpuiia € IMpocieeHa KaKTO B MOJUTHYECKUTE JOKYMEHTH Kato ‘3erneHara
KHUTAa 32 aBTOPCKOTO IPAaBO U NIPEIU3BUKATEICTBOTO HA TEXHOJOTMUTE’, Taka U B
JOKTpUHATA U B ChlleOHATa MpakTuka. V3BeneHa e eceHLUATa Ha NOKTpUHATa “‘sweat of
the brow” B Common law, K0sITO H3UrpaBa Ba)xHa poJjisi B TPACKTOPHUATA HA 3aKpUIIaTa Ha
0a3WTe JaHHU, BKIIOYUTETHO W B EBpomelickus cpro3. [lo To3n HaumH e oTpaszeHa
JMHAMUKaTa Ha 3aKpuiaTa B JIBETE€ KJIACUYECKU IIPABHU TPAAULUU - KOHTUHEHTAJIHATA U
aHTJI0-CaKCOHCKaTa. AHanu3upanu ca oOctoitHo nemnara Le Monde v. Microfor Ha
Kacammonnus cvg na ®pannus, Van Dale v. Romme na BspxoBausT ¢ba Ha XonaHaus
u Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 1991 - Ha BepxoBHUs cbl1
Ha CAI, xouTo Oka3Bar pelaBallo Bb3AEUCTBUE BbpXY EBpomeiickata komucusa. Te
KaTaJIu3upaT OCh3HABAHETO, Y€ TPAJAULIMOHHOTO aBTOPCKO MPABO, OCTABSIMKU ChIIHOCTTA
Ha 0a3aTa JaHHU HE3aKpWIsSHA, a MMEHHO, CHBKYITHOCTTa OT ChbOpaHHMTE IaHHH, HE
CTUMYJIMpa HWHBECTUPAHETO B TAX KaTO BaXHO CPEACTBO 3a PA3BUTHETO Ha
uHpopmanmonHus nazap B Ob6mHoctTa. ToBa OM OMIIO BB3MOKHO CaMO aKo C€ BbBele

crabuieH u YCAHAKBCH PCKHUM Ha IIPpaBHA 3aKpHJIa Ha IPOU3BOAUTCIIUTC HA Oasu JaHHH.
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IIpocnenenu ca B nerainy M3MEHEHMSATA B II'bpBOHadaiHusA IpoekT Ha EK, orpasuwnmm
TPAeKTOpUATa HA HPOABIDKUTEIHUS U KOMIIPOMHUCEH IIPOLIEC, B pe3yJITaT Ha KoiTo Ha 11

Mapt 1996 r. Iupextusa 96/9/EO e OKOHUATETHO MPUETA.

B netu pa3aen - 3a OCHOBHUTE peKMMHU Ha MIpaBHATA 3aKpUiia HA Oa3uTe aHHM,
€ HampaBeH CPAaBHUTEJCH W HMCTOPHYECKH IIPErJie]l Ha CBIIECTBYBAIIUTE PEXHMHU B
pa3MuHU JbpKaBM OT KOHTHHEHTAJHATa M AaHIJIO-CAKCOHCKATa IPaBHU TPAJHIIUU.
[IperneabT BKIIOYBA KaKTO JbPIKABH, KOMTO CIEABAT NOKTpuHara “sweat of the brow”,
Taka MW TC3U, UYHUATO IIpaBHA Tpaauludg CJICABa KOHTUHCHTAJHATA. M3tpKkHar ¢
OpPUTMHAJIHUAT €BpPONECUCKHMAT NPHUHOC KbM HJAEATa 3a [paBHAa 3aKpwia Ha
NPOM3BOANTENS HA 0as JaHHH. A TOBa ca ,,KaTaJOXXHOTO MPaBWIO™ B CKaHJAWHABCKOTO
3aKOHOJATEJICTBO 3a AaBTOPCKOTO MPaBO W HUAEPIAHJACKOTO TPaBO ‘‘3amIUTa Ha

nucauudra’.

B mectu pasgen myHKTyadHO ce IpocieasiBa IPOTUBOPEUMBHUAT IPOLEC Ha
npuemane Ha [upextuBa 96/9/EO u nOrW4usT My 3aBBPIIECK B €IWH TPYAHO IMOCTUTHAT
KoHceHcyc. [Ipocnenen e nenusT nedar Ha MOJTUTHYECKO U IIPABHO HUBO, 3aII0YHAT IPe3
1988 roamna ¢ mnpuemaHeTo Ha 3elieHaTa KHUTra 3a aBTOPCKOTO NIPaBO U

NpCaAN3BUKATCIICTBOTO HA TCXHOJOIMUTC M 3aBbpHIWII C IIPUCMAHCTO HaA Z[I/IpeKTI/IBa

96/9/EO.

CenMu pa3jen mMa 3a Lell 3alI03HaBaHE ChC CTPYKTypara, IpeIMeTa M IEeIUTe
Ha /lupektuBara. O4yepraBa ce CUCTEMaTHKATa HA YCTAHOBEHHTE JIBa PSXKMMa Ha TpaBHA
3akpwia B [lupextuBa 96/9/EO, Bcekn OT KOMTO 3akpwist 00ekT, nepuHupad B wi. 1,
naparpad 2 - 0a3ara JaHHHU, HO C Pa3lIMYHH: KPUTCPHHU 32 BH3HHKBAHE Ha 3aKpHJaTa,
cyOeKTH, TIpeIMET U ChIbpkanue. [10sCHEeHO e, ue JBara pe)xrMMa Ha 3aKpuiia Morar Jia

BB3HUKHAT CAHOBPCMCHHO MJIKM HAIIBJIIHO HE3aBUCHUMO €JUH OT APYT.

Pa3nen ocMu mpaBu Tiperieq; Ha TpaHcoHUpaHeTo Ha JlupektuBa 96/9/EO B
OTACIHUTC OABPIKABH - YICHKU U B’B3Z[€I>'ICTBH€TO M B MMPaBHUTC CUCTEMH HA CTPAHUTEC OT
EBporneiicko nkoHoMudecko mpoctpanctBo. OOBpPHATO € CHEeMaHO BHUMAaHKUE Ha TO3U

npotec B brirapus.

§3. Bropa raasa

ABTOpCKOHpaBHaTa 3aKpujia Ha 0asure JaHHU € U3CJICABAHA BbB BTOpPA I'JiaBa.
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Pa3gen mbpBH € IOCBETEH Ha OCHOBOIOJAramldsi BBIPOC 3a JierajHara
nepununus B wieH 1, maparpad 2 ot HupektuBa 96/9/EO, xosito ompenens Oazara
JaHHU KaTo COOPHUK OT CaMOCTOSITEITHH MPOW3BEICHUS, JaHHU WIN APYTH MaTEpUaH,
MOJIPEJICHH IO CHUCTEMATHYCH WJIM METOJWYEH HAa4YWH, WHIAMBHIYATHO JOCTBIIHHU II0
CJIEKTPOHEH HJIU JIPYT MBT. M3BBpIIECH € 00CTOCH aHAIN3 Ha BCHYKH TE€3H KOHIETITYaTHU
XapaKTepUCTHKH Ha JIerajgHata Ae)UHUIMA B TAXHOTO EJUHCTBO M B3aWMOBPB3KA.
[TpuchimuTe W TPOTHBOPEUHS CE€ IBJDKAT KAaKTO HA Pa3HOOOpa3MeTo B IpeaMeTHaTa
obmacT, Taka M Ha (U3NYCCKUTE, TEXHUUECKM W TMPABHU XaPAKTEPUCTHUKU Ha
Bb3MOKHUTE €IIEMEHTH OT ChIbpKAHUETO Ha 0Oa3ara jgaHHU. PasmosHar e
(GYHKIMOHATHUAT KpPUTEPH 3a neduHHpaHe Ha TepMuHAa Oasa naHHH. CbhoOpa3HO
JNOKTPUHATHUTE CTaHOBHINA M chaeOHara mpaktuka Ha CEC ca m3BeneHum OoCHOBHHTE
TPYAHOCTH TIpe]l ONpENeITHETO Ha JajieH OOeKT KaTo 0a3a JaHHU 1O CMHCHJIA Ha
JupektuBara. Hskonm OT TIX ca KaTaJU3UPaHU OT PA3BUTHETO HA TEXHOJIOTHUUTE.
3aKOHOJATETHOTO OTPAKEHUE HAa €AHa OT TAX € Hapoyara pasnopenda Ha wi43 or
Permament (EC) 2023/2854 na EBponetickus napiameHT u Ha CbBeta oT 13 1ekeMBpH,
2023 roauHa, OTHOCHO XapMOHU3UPAHU MPaBHJIA 3 CIPABEUIMB JOCTHII JI0 JAaHHU H 32
TAXHOTO U3Non3BaHe U 3a usMeHnenue Ha Permament (EC) 2017/2394 u upextuBa (EC)
2020/1828 (Axrt 3a nmanuute). Criopen Hes, Oazara naHHU ex lege Hsama Ja Obae
3aKpWIIHA C TIPABOTO SUI generis, Koraro JaHHWUTE ca TMOJIYYEeHH OT WM TeHEPUPaHU OT
CBBp3aH MPOJYKT WM CBBbpP3aHa yCIIyra, Imomnajany B o0xBara Ha To3u Permament, mo-

CIICOKUAIIHO BbB BPb3Ka C YICHOBC 4 u 5 oT HeTO.

Btopu pa3aen - 00XBar Ha aBTOPCKOIIpaBHATA 3aKpHJIa, U3sACHIBA BPb3KaTa U C
KpUTEpHsl “‘Ch3llaBaHe”, TOSCT, Ts 3aKPWJIsl CTPYKTypaTa Ha 0a3ara JJaHHH, BBILTBTCHH B
noa00pa WM TMOIPEkKJAaHE HA ChIABPKAHUETO, aKO Te MPEICTaBIsIBAT COOCTBEHOTO
WHTEJICKTYaTHO TBOPCHHE Ha aBTopa. [loguyepTaHo €, 4e CIWHCTBEHUSAT MEpOJIaBEeH
KPUTEPHIA 3a OnpeessiHe Jajiu JajeHa 0a3a TaHHU OTroBapsl Ha yCJIOBHUATA 32 3aKpHUJIa C
aBTOPCKO TIpaBO, € TO3M HAa OPUTHHAIHOCTTa, B CMHCHI Ha aBTOPCKO, COOCTBEHO
MHTEJICKTYAIHO TBOpeHue. M3gCHEeHO e, 4e 3aKpuiara He ce Mpuiiara 3a ChIbp)KaHUETO
Ha Oazara JaHHW W HE HaKbpHABA IIpaBaTa BbPXY TOBAa CbABPIKAHUC. 3acersaru ca
BBIIPOCUTEC 3a HUBKIIOYUTCIIHUTC IIPpaBa Ha aBTOpa W U3KIIIOYCHHUATA OT TAX:! 3a JIMYHU
1eJM, 32 00pa30BaTEIIHU U HAYYHH IIEJIU, 32 LIEJIUTE Ha OOIECTBEHATA CUTYPHOCT HJIU 32
aJIMUHUCTPATHBHU WIN ChJICOHU TIPOU3BOJCTBA. AHAIM3UPAHU Ca MOJAPOOHO aKTyaTHUTE
W3MCHEHHUS B M3KJIIOUCHHSTA IO criiaTa Ha pasmopenou Ha Jupektusa (EC) 2019/790 na

EBponeiickust nmapinamenT u Ha CbBeta oT 17 anmpuit 2019 . 0OTHOCHO aBTOPCKOTO MPaBO
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U CpPOIHHTE My mpaBa B HHU(POBUS CIMHEH Na3ap W 3a W3MCHEHHE HA JUPEKTUBH
96/9/EO u 2001/29/EO u oT KakBO Te ce Hajlarar - BbB Bpb3Ka C aJalTHPAHETO UM KbM
HOBHUTE BUJIOBE yIOTPeOH B IU(pOBaTa U TPAHCTPAHUYHA cpea B 00JIacTTa Ha HAyYHHUTE
U3CIICIBAHUS, WHOBALMUTE, OOPa30BAHMETO U OMA3BAHETO Ha KYJATYPHOTO HACIIEICTBO.

3acersar e BBIIPOCHT 3a NPOABILKHUTCIIHOCTTA HAa CPOKaA HAa 3aKpuUJia C aBTOPCKOTO IIpaBo.

Pa3nen Tperm ce cnmpa moApoOHO HA aBTOPCKONpaBHATa 3aKkpuia Ha Oaszure
JTaHHU B 3aKOHA 3a aBTOPCKOTO MPABO M CPOJHUTE My mpaBa. B “o0mm momoxkeHus”
KaTo MbPBA TOYKA € MPEJACTaBEHO CUCTEMAaTUYHOTO MCTO Ha Ta3u 3akpuia B 3AIICII.
BbB BTOpa TOYKa ce m3cienBaT 00XBaThT Ha aBTOPCKOIPABHATA 3aKPHJIA - BBIIPOCHTE
3a o0eKkTa Ha 3aKpuia, Bb3HHKBaHE Ha CyOEKTHMBHOTO aBTOPCKO IMPaBO 3a aBTOPA,
HOCHUTENS Ha aBTOPCKOTO MpPaBO, MPE3yMIIMATa 32 aBTOPCTBO, ChaBTOPCTBOTO BBPXY
0a3a JaHHW, CBHIBPKAHHETO HA AaBTOPCKOTO MPABO KATO CBBKYIHOCT OT OTACIHHU
MIPABOMOIIHSI, CBOOOJHOTO HW3IMOJ3BaHE Ha IMPOW3BEACHHUS B XPOHOJIOTHSTA HA TPHUTE
MOCIIEIOBATEIHN BBJIHU OT TPAHCIIOHUPAHE HA OTIEIHH Pa3lopendH, BpEMETPACHETO U
HACJIe[IIBAaHETO Ha aBTOPCKOTO IpaBo. Upe3 chabpkaTenHaTa Bpb3Ka Ha TPU CBbP3AHU
pasnopendu, a umenHo: wi. 3, an.2, 1.3 ot 3AIICIIL, un. 11 ot 3AIICII u §2, 1.13 ot AP,
pa3KpuTa MpU CHCTEMAaTHYHOTO UM THIKyBaHE, C€ OTKPUBAT CICHH(PUUHUTE OeNe3u H
MpenocTaBKaTa (KpUTEPUST) 32 Bb3HUKBAHETO HA aBTOPCKOMPABHATA 3aKpUiia B JTUIETO
Ha TO3W, KOWTO € W3BBPIIMI MM0oAOOpa WU MOAPEKIAHETO Ha BKIIOYEHUTE B 0azara
JTAHHYW TIPOU3BENICHUS W/WIIM MaTepHalid. AHaIU3Upa Ce Bph3KaTa MEXKIY Ch3JaBAHETO
Ha 0a3ara JJaHHU, KOETO € CBBP3aHO C BH3HMKBAHETO HA CYOCKTUBHOTO aBTOPCKO IMPABO
u obexTuBHaTa UM (opMma. Tazu Bb3Ka € HAaMepuiIa U3pa3 B U3UCKBAHETO B ui.3, an.l ot
3AIICII npousBeneHUETO Ja € “U3pa3eHo Mo KaKbBTO U Jla € HAYMH M B KaKBaTO U Ja €
obexktuBHa (opma”. OtueTeHo e, ye mpu 0Oaza [NaHHU, Ch3AaJeHA B paMKUTE Ha
TPYZOBOTO TIPAaBOOTHOIICHWE, HOCHTEN Ha AaBTOPCKOTO IMpaBO € paboTomaTessrT,
cermacHo wi.14 or 3AIICII, koero e cmenuduuHO caMo 3a Oa3WTe IaHHH |
KOMITIOTBPHUTE IPOrPAMH U € OTKIIOHEHHE OT npaBuiioTo Ha wi. 41, an.l ot 3AIICIL
[TocodyeHo e 00mOTO U CrEMU(UIHOTO B CHABPKAHUETO HA aBTOPCKOTO TPABO BBPXY
0a3u JaHHMW KaTO CHBKYIHOCT OT OTJEIHH IpaBOMOIIMs. YpembaTa Ha CBOOOTHOTO
usnon3Bane Ha O6asute ganHu B 3AIICII e neraiiiHO aHanM3UpaHa ype3 XPOHOIOTUIHO
NpocieAsiBaHe Ha nocieaoBareanuTe uaMmeHenus npes3 2002, 2018, 2023 roauHu u upes
HAJIOXKWINTE TH NPUYUHU, 2 UMEHHO, TPAHCIIOHUpaHE Ha pasnopendou Ha J(upextusa
2001/29/EO n HupextuBa 2019/790 (u3non3BaHe ypes ,,M3BIMYaHE Ha MHPOPMALUSI OT

TEeKCT U JAaHHU). Pasrineganu ca BBIPOCHUTE 32 BPEMETPACHETO, HAYAJIOTO HA CPOKa U
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HACJIC/IIBAHETO HA aBTOPCKOTO MPABO MpH 0a3uTe JHaHHU. AHAIM3bBT JJaBa OCHOBAHHUE 32
HU3BOJ], Y€ B CBHABPKATCIHO U q)OpMaJIHO OTHOIICHUC, C HAKOHW MAJIKM H3KJIOYCHUI,
pasnopenoute Ha JupekTuBa 96/9 ca TpaHCHOHHpaHHW B OBJITAPCKOTO 3aKOHOAATEIICTBO
TouHO. He3aBuCHMMO OT TOBa KPUTHYHHAT MpErie[ Ha IO3WTHBHATa ypeada jaBa
OCHOBaHHWE, B OTJE/IHA TpeTa TOYKA, Jia Ce W3BEIC NPEIOKEHHE e Jiere QepeHna,
MPEIU3BUKATO OT HEOOOCHOBAHOTO PA3JIMYHO TPETHUPAHE Ha CIIy’)KEOHOTO M TPYAOBOTO
npaBooTHoiueHue. [Ipeanoxkenara HoBa penakius Ha wi. 14 ot 3AIICII e cneqnara: “Yi.
14. AKO HE € YroBOpEHO JAPYro, aBTOPCKOTO MPaBO BBPXY KOMIIOTBPHH MPOrpamMH U
0a3W JaHHUW, CH3J3JCHH B PAMKUTEC Ha TPYIOBO WM CIYXeOHO MPaBOOTHOIICHHE,

MPUHAIEKN Ha paboToaTelNs, ChbOTBETHO - Ha OpraHa 110 Ha3Ha4aBaHETO .

[TocnequusT, 4eTBBPTH pa3aena oT BTopa riaBa ¢ moCBEeTeH Ha MPAaKTHUKATa Ha
Cwaa Ha EC. O00CHOBaH € CJIeIBAHUAT B AWCEPTAIIMOHHUS TPY/ MOAXOJ HA aHAIW3 Ha
cbaeOHaTa TpakTuKa, 00yCIOBEH OT jKeJaHueTo na ce mpociean npuHochT Ha CEC
CBOJIIOI[MOHHO, KaTO C€ BB3MOJI3Ba OT YHUKAIHOTO NPEJUMCTBO Ha  €IUH
perpocniekTuBeH morien. CUHTE3WMpaHH ca Hal-BaXHUTE W3BOAM OT IPEICTABCHUS
chiebeH kaszyc no nenoto Football Dataco Ltd and others v Yahoo! UK Ltd And others.
Te ce ChCTOAT B NpHEMaHETO, Y¢ HWHTEICKTYaTHUTE YCHIIMS W YMCHHS, BJIOKEHU B
Ch3/IaBaHETO Ha JIaHHU HE CcJelBa Jia Cce OTYMTAT C OrJieJ MpeleHKaTa JIaiu
ChIbpKalaTa rm 0a3a JaHHU CE IOJI3BA ChC 3aKpHa C aBTOPCKOTO MPaBO CHITIACHO
HupektuBa 96/9”. CnenoBareiHo, M0 CMUCHJIA Ha WieH 3, maparpad | BBB Bpb3Ka ChC
cpoOpaxenus 9, 10 u 12 ot upekruBara, MmoHATHUSATA ,,[TO00P™ U ,,TIOAPEKAAHE " HE Ce
OTHACST JI0 YCHJIMATA M YMEHHSTA B Ch3[laBAaHETO Ha 0asarta JIaHHU, a JI0 T€3H OT TsIX,
BJIOXCHH B OQOpPMSHETO Ha HEWHaTa CTPYKTypa M 3aToBa € HPEIICBAHTHO JaJid
CIIOMEHATHUSAT MOA00P U MOJPEXKIAHE CHIECTBEHO IOMBJIBAT TE3HM JAaHHU, KAKTO M Jalld
3a IeNTa ca BIOXKCHHW 3HAYHMTENCH TPyA W yMEHUs. JlOpH TOCOYCHHUAT EIUHCTBEHO
BaJIMJICH KPUTEPHil o0adye HE MOXKE Jla C€ CUMTA 33 M3IBJIHEH, KOraTo M3TOTBSIHETO Ha
0a3ara JMaHHHM TPsOBa Ja ObJe ChbOOPA3EeHO C TEXHUUYECKH ChOOpaKEHUs, MpaBHIIA WIH
W3HMCKBaHUS, KOUTO HE OCTaBAT MSCTO 3a TBOpYecka cBoOoma. OT TOBa pelICHHE OIIe
craBa sicHo, ye CEC He Tojepupa pa3IU4HU OT MOCOYEHUS B WieH 3, maparpad | ot
JlupekTtuBara, T.e. OT OPUTHHAIHOCTTA, KPUTEPHH B HAINMOHAIHO 3aKOHOAATEJICTBO,

AOPHU TaKUBa TPaAUIIUOHHO [1a Ca ChbIICCTBYBAJIN 1O TPAHCIIOHUPAHETO U B HETO.
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§4. Tpera riasa

Tpera riaBa e nocBeTeHa Ha 3aKpUJIaTa ¢ 0COOCHOTO SuUi generis mpaso.

Pa3nes1 mbpBHM ce KOHIIEHTpUpa B 00OCHOBaBaHE Ha Te3aTa, 3allo sui generis
IpaBOTO TPsIOBa 7@ ce pas3riiex/a KaTo 0COOEHO MpaBo Ha MHTENIEKTyaJlHa COOCTBEHOCT.
CrpnBaiiku Ha OOIIOTEOPETHYHOTO 3HAUEHHE HA TO3M TEPMHUH C€ JOKa3Ba Te3ara, 4ue
TepMUHBT sul generis ¥ B [upextuBa 96/9/EO ce u3non3sa, 3a J1a 03Ha4M €HO MPaBo,
OTJIMYABAIll0 C€ CbC CBOUTE ClNEUM(UYHM NPU3HAIM, KOUTO ca H3BEIEHH. A Te ca:
He3asucumMocm Ha 3aKpuilaTa OT Ta3U C aBTOPCKOTO npaso (wi.7, nap.4 ot lupexrusara);
c60eobpasue - BbBEXK/1aHe Ha COOCTBEH, MHBECTUIIMOHEH KPUTEPUN U HEIPUIIOKUMOCTTA
Ha KpUTEpUs 3a OPUTMHAIHOCT 3a OCUTypsiBaHE Ha INpaBHa 3akpuia u (wi.7, map.l or
JIUpeKTHBaTa); camocmosamenHocm, MPOSBSABAIla C€ KAaKTO BbB BB3MOXKHOCTTA 3a
[apaJieJIHOTO U CBUIECTBYBAHE C APYTM PEXUMH Ha IIPaBHA 3aKpUJIa KAaTO aBTOPCKO
MpaBo, MATEHTHO MPaBO, THPrOBCKA TaliHA, THPTOBCKH MapKH, MPOMHUIICHH OOpa3IH,
TBPrOBCKa MapKa, HEJIOSAJIHA KOHKYPEHIMS, TaKa M B HErOBaTa IPWIOKHUMOCT KaKTO
BbPXY OPUTI'MHAJIHU, TaKa U BbPXY HEOPUTMHAIHU 0a3u JaHHU; YHUKAIHOCH, ChCTOSINA
ce B IIPEJOCTAaBsIHE HAa HECBOWCTBEHA HA JPYrd OOEKTU 3aKpuila Ha IPOM3BOIUTENS Ha
0a3y aHHM Ja He JOIyCKa HEPa3pelICHOTO M3BJINYAHE W/MIN IOBTOPHOTO M3IOJI3BAHE
Ha IsJ1aTa WK Ha ChLIECTBEHA YacT OT ChIbPKAHUETO Ha Ta3u 0a3za naHHM (wi.7, map.l
or JlupextuBata). Sui generis 3aKpuiara, 3a pasjilka OT aBTOPCKOTO MpPaBoO, HE U3UCKBA
OPUTMHAJIHOCT B MOJP00a WIM MOAPESKIAHETO HAa ChIAbPKAHUETO, HUTO TBOPYECKO
cb3aaBaHe. lIpuchin Ha TO3M NpaBEeH PEXHUM € APYT KPUTEpUM 3a 3aKpWia U TOH €
MHBECTULMATA. B Ka4ecTBOTO CH Ha KPUTEPHUH 3a 3aKpWIA MHBECTULMATA € HACOYECHA B
IpUI0OMBAHETO, MMPOBEpKaTa WK 0(OPMIIEHUETO Ha ChABPKAHUETO Ha 0a3aTa JaHHU U
CE OTIMYaBa CbC CBIIECTBEHOCT B KOJMYECTBEHO WM KayeCTBEHO OTHOIICHHUE.
[IponsBoauTenAT, 3a pas3iauka OT aBTOPA, Pas3lojara camo C MMYIIECTBEHH, HO HE U C

HCUMYUICCTBCHU IIpaBa.

ChIIeBpEeMEHHO € 3aCThIIEHO M OOOCHOBaHO pa30MpaHETO, Y€ BBIPEKH TE3U
cienn()UYHN TPU3HALM SUi generis MpaBOTO € MPaBO HA WHTENEKTyalHa COOCTBEHOCT.
ToBa e mocTUrHaTO C W3BEXKIAHETO Ha OOOOLICHMS upe3 OOeIUHsSIBaHE Ha OOIIOTO,
WHBAapUAHTHOTO M CBIIECTBCHOTO B M3cienBaHus oOekT. IIpaBoTo sui generis goka3Ba
pPOJCTBEHAaTa CH BpbB3Ka C JPYrUTe MpaBa Ha HWHTEJEKTyalHa COOCTBEHOCT dpe3

CbAbPKAaHUECTO Ha IPABOMOMIIHATA (I[a ce M3Moj3Ba o0eKTa Ha 3aKpuiia, aa Cc ganc
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pa3speliCeHuC 3a HM3II0J3BAHCTO MY U Ja CC HpOTHBOHeﬁCTBa Ha HC3aKOHHa yHOTpeGa),
TCXHUA HU3KIIOYUTCIICH XapaKTCp, OCUTYpPsABAHC Ha OrpaHWYCHAa BbBB BPEMCTO 3aKpujia -
15 roomHyd OT MOMCHTA Ha 3aBbpIIBAHC Ha MIPOU3BOACTBOTO Ha Oa3ara JaHHH;

crocoouTe 3a pcalin3anus Ha 3aluTara Ha IIpaBOTO.

OOcToATENCTBOTO Y€ NPaBOTO Sul generi ce pas3NpocTUpa KakTO BbPXY
OpPUTMHAJIHM, Taka ¥ BbPXy HEOPUTHMHAIHM O0a3M IaHHUW, JOONbBIBAa M (uHATU3Mpa
HEroBaTa XapaKTepPHCTUKA KaTO Haif-yla4yHO 3a LIEIUTE Ha 3aKpHiaTa Ha TO3HM TOJKOBA
cnenn(ruyeH 0OEKT Ha MPaBOTO HAa HMHTENIEKTyaJHa COOCTBEHOCT, KaKBHTO ca 0Oa3ure

JTaHHMU.

B pasnes BTopH, mocBeTeH Ha 00XBaTa Ha 3aKpuiiaTa ¢ 0COOEHOTO Sui generis
MpaBo, € M3BBPIICH aHaJIU3 Ha pasnopeadute Ha wieHoBe 7-11 ot upektuBa 96/9.
BcectpanHo e u3sicHeH 00eKThT Ha 3aKpHiia, a UMEHHO, MHBECTUIUATA B 0a3aTa JaHHU U
HEHHOTO €CTECTBOTO, KaKTO W KPUTEPHHTE 3a 3aKpwiaTa u B wi.7, maparpad 1 or
JlupexTrBara, KOUTO HM3KIJIIOUYBAT WHBECTUIIMUTE B CH3JaBAaHETO HA JAHHU WU JIPYrO
ChIIbpKaHUe OT 0a3aTa JJaHHU; CyOCKTHT Ha 3aKpHJIa - IPOU3BOIUTEIAT HA 0a3aTa JaHHWU;
ChIBPKAaHUETO Ha 3aKpuiliaTa, H3pas3sBalla Cce B HAJIMYMETO HA JIBE€ OCOOCHU U
CaMOCTOSITEIHA UMYIIECTBEHU MPAaBOMOIIMSA: MMPaBO HA M3BJIMYAHE HA IslaTa WIM Ha
CBIIIECTBEHA YacT OT ChAbPKAHMUETO Ha 0azara JaHHU U MPABO HA MOBTOPHO M3IOJI3BAHE
Ha [AJ71aTa WK Ha ChIIECTBEHA YacT OT ChABPIKAHUETO Ha 0a3zaTa JaHHH; €CTECTBOTO Ha
TE€3W TMPaBOMOLIUS Mpe3 Npu3Mara Ha JOKTPUHATHUTE TBHIKYBaHUS U CbhlaeOHaTa
MPAKTUKA; CIy4yauTe Ha CBOOOJHO W3IOJI3BaHE WJIM H3KIIOYEHUSITa OT MPaBOTO;
NEUCTBUETO MO OTHOIICHHE HA JIUIATa; MPABHOTO MOJO0KEHUE HA 3aKOHHUS MOJI3BATEN U
CPOKBT Ha 3akpwia. W3sCHEHO €, 4Ye BB3MOXKHOCTTa OasWre JaHHU Jaa ObJaar
noTeHnuanHo 3akpwissau ad infinitum mopaau HENpeKbCHATOTO CH aKTyalH3UpaHe,
3anoxkeHa B wi.10, map.3 ot JlupekTuBara ¢ MpeAoOCTaBSIHETO Ha HOB, CAMOCTOSITEJICH
CPOK Ha 3aKpWia, BJIM3a B MPOTHUBOPEUME C MPUHIIMIIA 32 CPOUYHOCT HA 3aKpuiara,
MOpaii KOETO U € OTJEICHO CIEeIMAIIHO BHUMAHUE U ca pasrieAaHy pa3InyHi BapHaHTH
3a paspeliaBaHeTo Ha mpobiemMa. MHOTOCTpaHHO ca HU3SICHEHU HaW-KOH(IUKTHHUTE
nousaTus u Tepmunu B Jupextuna 97/9/EO, unentudunupanu B Teopusita u chacbHara
npakTuka. ToBa ca MOHATHETO 3a ‘“3aKOHEH MOJI3BAaTeNl” W “‘ChIIECCTBEHA MHBECTUIUA ,
"chiecTBeHaTa 4dact", “HECHIIECTBEHA 4YacT’, “U3BIMYaHE”, “TIOBTOPHO H3IOJI3BaHE”,
“NOCTOSAHHO TpeHacsHe” W “BpeMEHHO IpeHacsiHe”. PasrnegaHu ca Hall-aKTyaJHUTE

U3MEHEHUs B MpUJIOkKHOTO mone Ha JupektuBa 96/9/EO, mpousThyamy OT HOBHTE
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TEXHOJIOTUM, a HMEHHO MpoOJeMbT C T.Hap.MAlIMHHO TE€HEPUPAHU JaHHU OT
TEXHOJIOTHATA “HHTEpHET Ha Hemara”. B wacTHOCT mMa ce mpenaBuj pasmnopendara Ha
4143 ot Pernmament (EC) 2023/2854 na EBpomeiickus napiameHT U Ha ChBera ot 13
nexemMBpu 2023 roauHa OTHOCHO XapMOHHU3HMpaHU TMpaBWia 3a CHPaBEIIUB JOCTHI J0
JaHHU ¥ 3a TSIXHOTO H3moii3BaHe M 3a m3MeHeHue Ha Permament (EC) 2017/2394 u

Hupextupa (EC) 2020/1828 (AKT 3a JaHHUTE).

Pa3nen Tperu chabpka JBe TOYKH. IIbpBara e mocBeTeHa Ha oOXBara Ha
3aKpuiaTa ¥ ChIbPKa JIETAMIICH aHAIM3 Ha pa3nopeduTe Ha OBJITapCcKOTO MPABO, IMO-
Toyno Te3u B I'maBa Epunagecera “a” or 3AIICII, a umenno wi. 9306-933,
periaMeHTHpAIK MMPAaBOTO Ha MPOM3BOAUTENS Ha 0a3u JaHHU B OBJITapCKOTO IMPaBo.
Cnenpaiiku cucrematukata Ha 3AIICII, mocnenoBaTeHO ca aHAIM3UPAHU BBIIPOCUTE 32
HOCHUTEJISI Ha MPABOTO; ChIBPKAHUETO HA MPABOTO; M3YEPIIBAHE HA MPABOTO; KOJIU3US C
Ipyrd TpaBa; TpaBa M 3aTbJDKCHHUS HA 3aKOHHUTE IIOJI3BATENU; W3KIIOYEHUSATA OT
MPaBOTO; BPEMETPACHETO HA MPAaBOTO. B ChIIOCTABUTENECH IUIaH ca H3BEJICHU KaKTO
MIPUWIMKUTE, TaKa U Pa3IMKHUTE C pa3nopenoduTe Ha JupekTuBaTa, ¢ OTACIHUA pa3nopeon
B MPABOTO HA PA3JIMYHU ABPXKABU - WIEHKH M C aBTOPCKOIIpaBHATa 3aKpuia. TakuBa ce
3a0eisI3BaT B MPEANOCTABKUTE 32 3aKpuiiaTa, HOCHTENS Ha MPABOTO, ChIBPKAHUETO Ha
MPaBOTO, MPOIBDKATEITHOCT Ha 3aKpUJIaTa ¥ CIICHU(PUIHN U3UCKBAHUSA KbM 3aKPHIISTHUS
obekT. Hakparko, mpeamocraBka 3a BBb3HMKBAaHE Ha 3aKpuiara HE € KPUTCPHSAT
“TBOPUECTBO”, a “UHBECTHUIIMATA”; HOCUTEN HA MPABOTO HE € aBTOPHT, & IPOU3BOIUTEIISIT
Ha 0a3aTa JaHHH; ChIBP’KAHUETO HA MPABOTO € MO-OTPAaHUYCHO; CPOKBT HA 3aKpHIIaTa €
3HAYMTEITHO MO-KPaThK; 3aKpuiaTa He 0OXBallla BCAKa 0aza JJaHHM, KOSATO OTroBaps Ha
nepUHANMATA, HO caMo ‘“‘KBaMduIpaHaTa”’, B CMHUCBJI Ta3d, KOSATO IOKa3Ba
CBHILIECTBEHA B KOJIMYECTBEHO MM KA4eCTBEHO OTHOILIEHHE HHBECTULMSI B
MpUI0OMBAHETO, MIPOBEpPKaTa WM OGOPMIICHHETO Ha ChIbpkaHueTo. M3ciensanu ca
BHHMATEIIHO KAKTO MOJIOKHUTEIHUTE MIPUMEPH, TaKa U C1abUTe CTpaHW Ha MO3UTHBHATA
ypenda, cBbp3aHHM Hail-Beue C HETOYHOTO TPAHCIOHUPAHE HAa OTAETHHU pa3nopendu oT
OTHOCUMUTE AMpeKTHBH, Hampumep oT upexkrtuBa 2001/29 u upextuBa 2019/790.
NmenHo ciabute CTpaHW, W3BEICHU B pe3yiTar Ha OOCTOWHMS KPUTHYCH aHAIW3 Ha
CBILIECTBYBAIIUTE Pa3MOPeI0H, JaBaT OCHOBAHHE 32 000COOSBAHETO B OT/ETHA BTOpa
TOYKa B TO3U pazgen Ha npemioxeHus de lege ferenda. Te 3acsrar ronsma yact ot
pasrnexaanute pasnopendu B 3AIICII u ca popmynrpanu KOHKPETHO, C MIPEITI0KEHUTE
HOBU penakiuu. OT IpUBEXKIaHE C TOYHUS CMUCHI U ChIbpKaHUE Ha Wi.7, maparpad 1

ot HdupextuBa 96/9/EO, n3nuckBama WHBECTUIHS “3a MPUIOOWBAHETO, MPOBEPKATa HITH
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oQOpMIIGHHETO Ha CBIbPKAHHETO , BMECTO HETOUHHUAT H3pa3 ‘‘ChOMpaHETO,
CBEPSIBAHETO WJIM U3IMOJ3BAaHETO HAa CBHIBPKAHMETO Ha 0aza JaHHU , C€ HYXKJae
pasmopenbdara Ha Ha wi. 93B, an.2 ot 3AIICIIL. B pasmopendara Ha wi. 93r ot 3AIICII
clie[iBa J1a ce OTpa3u OOCTOSTEICTBOTO, Y€ HE CaMO MpojAaxdaTa, HO M BCUYKU JIPYTH
MO3BOJICHU CJHIEJKH, C KOUTO C€ MpPEeXBBPJIA COOCTBEHOCTTAa BBPXY OpHUTMHAlIa Ha
IIPOM3BEICHUETO WJIM Ha EK3EeMIULIp BbpXy Hero, Ouxa JdoBelIM B pe3yaTaTr o
n34epliBaHe Ha npaBoTo. KbM TepuTtOpusATa Ha Ibp)KABUTE - WICHKU Ha EBpomnenckus
ChIO3 CIIe/IBa Ja Ce JOI'BJIHU U Ta3u Ha JAPYTUTe IbpKaBu - cTpanu no Cropa3zyMeHHETO
3a EBporelickoTo MKOHOMHYECKO POCTPaHCTBO, KOUTO HEOCHOBATEIHO ca U3IMycHaTu. B
JOMBJIHEHHE TPOOJIeMUTE B Ta3u pasnopenda, U3BEJCHH BbB Bpbh3Ka ChC 3arjlaBUETO Ha
wi1. 93r ot 3AIICII, morar n1a ce mpeogonesr, Karo To ce npomeHu ot “IIpekparsBane Ha
npaBoto” Ha “IIpexparsBaHe Ha mpaBOTO Ha pasnpocTpaHeHue”. Taka 3armaBueTo Ha
pasmopenbara me ce yeaHakBu c ymnorpebata ¢ apyru Mecta B 3AIICII, kpaeto ce
ypeXxaa IpaBHUsI MHCTUTYT Ha U3UeplBaHe Ha MpaBoTo, B yacTHOCT wi. 18a ot 3AIICII.
B un. 93e, an.2 ot 3AIICII, xbaeTo € yperieHo U3pUYHO [TPaBOTO Ha 3aKOHHMSI [10JI3BATEN
Jla U3BIIMYA W/WIK MOBTOPHO U3IOJI3BA HECHIIIECTBEHA YaCT OT ChIbpPKAHUETO Ha Oazara
JaHHH, € U3IYCHATO OOCTOSITENICTBEHOTO MOSICHEHHE B KaUECTBEHO WMIIU KOJIUYECTBEHO
OTHOIIIEHHE”, ChIBPIKAIIO Ce B TeKcTa HA 4.8, map.l ot Jlupektua 96/9. To3u uspas
CIIy>KM 3a JIOI'bJIHUTENIHA KBaJM(UKalMs Ha HayMHa, 110 KOMTO € nepuHupaHo MpaBOTO
Ha 3aKOHHMS IOJI3BATE] 3a W3BJIMYAHE U IOBTOPHO M3IOJI3BAHE HAa HECHIIECTBEHUTE
gacTu OT 0Oa3aTa JaHHU. ToBa € OTYeTEeHO Hpu (HOPMYIHUPAHOTO MPEINIOKEHHUE 32
n3MeHeHue B To3u cMuchil. B win.933, an.3 ot 3AIICII ciaenBa ga ce BbBeAE U3MCKBAHETO
KBM CBIIECTBEHOTO M3MeHeHHe 1o wi. 10, maparpad 3 ot JlupekTuBara, B CMUCHII, TO J1a
e “pe3yiarar OT HATpylBaHE Ha TOCIEIOBATEIHU JO00AaBKH, 3aJIMYaBAHUS WIH
MU3MEHEHUs .

[IpoGnemute, KOUTO BH3HUKBAT WU OMXa MOIJVIM Ja BBb3HUKHAT B cdepara Ha
U3KJIIOYEHHUATA OT OCOOEHOTO TPaBO HA NPOU3BOJUTENS, Ca CBBbP3aHU C
TPAHCIIOHUPAHETO HAa HOBUTE M3KJIKOYEHMS 3a OIpPEAEJICHU KAaTeropuu H3IMOJ3BaHE, a
MMEHHO, 32 HAy4YHH LM MPU U3BINYaHe Ha MH(OPMAIHsI OT TEKCT U JaHHHU, B PAMKHUTE
HAa OUPPOBM M TPAHCTPAHUYHHM TMPENOJaBaTeNICKu JCHHOCTH U 3a Ola3BaHe Ha
KyJITYpHOTO HacjencTtBo. TpsOBa mJa ce OTCTpaHsAT HEAOPa3yMEHUATa, KOUTO
MpEIU3BUKBA CEralrHaTa peJakius Ha TEeKcTa ¢ Aymara “uHdopmanus” U TS Ja ce
3aMeHU C “JMaHHW’. 3ariaBueTO Ha pasnopendara Ha 4wi.26e, an.l ,,ABTOMarusupan

daHaJIM3 Ha TCKCT U I/IH(bOpMaI_II/IH“ cjicaBa aa CC IMpUBCIAC B CbOTBECTCTBUC C qn.2, T.2 OT
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JupextuBa 2019/790, koeTo ce oTHACS W 10 TeKCTa Ha jerainHara neununus B §2, 1.3a
Ha [lombaautennute pasnopendu na 3AIICIIL Ilpu ToBa monoxkenue un.26e, an.l 6u
MPUIOOWT ClIeTHATA PEIAKITUS:

“qi1.26€ “ 3Bnuyane Ha MHPOpPMALIMS OT TEKCT U JaHHU ~

(1) be3 cermacmero Ha HOCHUTENS Ha MPaBOTO W 03 3aruiamiaHe Ha
Bb3HArpaXkKJACHUE MPU M3BIMYaHE HA MHGOPMAIUSA OT TEKCT M JIAHHH 10 peaa Ha TO3M
YJIeH € JI0MYCTUMO M3IOJI3BaHETO Ha MPOU3BEICHUS U IPYTH OOEKTH Ha 3aKpuJia OT JIULIE,
KOETO pasIroJiara ¢ IpaBOMEPEH JOCTHII JI0 TIX .

Jlerannara nepununus B §2, 1.3a Ha [lonbiaaurennure pasnopendou Ha 3AIICIT
Ou mpuI00MIIa CieHaTa PEAaKIIHS:

"U3BnuyaHe Ha uMHpOpPMANMs OT TEKCT W JaHHU O3HA4yaBa aBTOMAaTHU3HpaH
AQHAIMTUYCH CIIOCO0, YHSITO 1eN € JIa aHAJTM3Upa TeKCT U IaHHU B mudposa ¢hopma, 3a J1a
ce ch3mane wHOpMaIMs, BKIOYBAIIA, HO 0€3 Ja ce orpaHWYaBa JI0 TOBA — MOJICIIH,
TEHJICHIIUH U B3aUMOBPB3KH.

bu Ouo mosie3Ho @ ce OTCTpPaHW HEMpaBHIIHATA TEKCTOBA PEAAKINS B WI. 26K,
an.2, 7.2 u B wi. 26u, an.2, 1.2 ot 3AIIC karo ce BbBei€ SICHOTA, Y€ Bb3IPOU3BEKIAHETO
Ce OTHAcsA 3a TBOpUYECKHUTE 0a3u JaHHHW, a Temparkata KbM w@wi. 93B ce oTHacs 3a
WHBECTUIIMOHHUTE.

PasnopenOata Ha ui. 263 61 Moria ja ce yChBBPILIEHCTBA KaTO OT Hesl OTHaJHaT
cnopuute TekcToBe. [Ipemioxkeno u 000CHOBAHO € MPEJIOKEHUETO OT pasnopendara Ha
. 263, an.4, 1.1 ot 3AIICII na ornagne aymara “usinb4yBaHe”, BMECTO KOATO J1a CE
peABUIM “‘U30pa3sBaHe HA €KpaH’’, KAKTO TOBA € MPHU KOMITIOThPHHUTE MPOTPaAMHU.

Ot pasmopenbara Ha wi. 263, and, m.2 cineaBa Ja OTHaAHE JaymaTa
“cunxponuzayus”, KOATO BHACS WM3JMILHA HESCHOTa W OM MOrja Ja MOPOJUM MHOIO

CIIOPOBE, CHOTBETHO - IPOOJIEMH.

YeTBBPTH pa3je, ChIbPKAHUETO HA KOWTO 3aeMa 3HAYUTEIIHA YacT OT TpeTa
IJIaBa, € MOCBETEH Ha aHalu3 Ha npakTuka Ha Ha Cprna Ha EC B mepuoaa ot 2004 o
2021 romuHa BKIIOYMTEIHO, KaKTO M Ta3W HA PA3JIMYHU CHIWIUINATA B JbPKABUTE
YJICHKH, CBbpP3aHa C ThIIKyBaHe Ha 0COOEHOTO sui generis npaBo. ToBa € 00yCIOBEHO OT
HEHHOTO KOJIMYECTBO, 3HAYCHUETO U 3a M3SICHSIBAHE HA XapaKTEPUCTHUKUTE HA OOCKTa U
TOYHHS 00XBAT Ha Ta3W HOBA SUi generis 3akpuiia, KakTo U (POPMHUPAILIOTO U BH3CHCTBHE
BBPXY MPABONPUIIATAHETO B IBPIKABUTE - WICHKH. AHAIM3BT € TEMATHYHO OPUCHTHUPAH H

LEJICHACOYCH BbPXY IIPUHOCA HAa BCAKO KOHKPETHO C’LI[G6HO PEICHUC 3a U3ACHABAHC HaA
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Hall-KOH(QIMKTHUTE MOHATUS U TEPMUHH, ITocodeHHu mno-Harope. IIpe3 2004 roguna ot
CEC ca pasrnenanu ciyyaute Fixtures Marketing Ltd v Oy Veikkaus Ab, Case C-46/02,
ECLIL:EU:C:2004:694; Fixtures Marketing Ltd. v. Svenska Spel AB, Case C-338/02,
ECLI:EU:C:2004:696; Fixtures Marketing Ltd v Organismos prognostikon agonon
podosfairou AE (OPAP), Case C-444/02, ECLI:EU:C:2004:697 u The British
Horseracing Board and Others v William Hill Organization Ltd, Case C-203/02,
ECLI:EU:C:2004:695, u3zBecTHH B JauTepaTypaTa KaTo “I'bpBU KBapTeT pelieHus. B
Tax CEC Bw3mpueMa pasIUpUTENIHO THIKYBaHE Ha TEepMHHA “‘0a3W JaHHU W
€IHOBPEMEHHO C TOBAa - CTECHHTEIHO TBHJIKYBaHE Ha TEpPMUHA ‘“‘MHBECTHUIMH 32
IpUIOOMBAHETO HAa ChIBbPKAHMETO HA Oa3ara JaHHU. ToBa BOIU 0 €EeKT, U3BECTEH B
JNOKTpUHATA KaTo “AMXOTOMHUS Ch3AaBaHe/moiydaBaHe”. M3passBa ce B ToBa, ye CEC
MPaBU BAXXHO OTTPAHUYECHUE MEXIY ,,Ch3laBaHe " U ,,IPUA0OMBaHE  HA ChIbPKAHUETO
Ha Oaszara nmaHHW. CBIIIACHO peIICHUsATa M3pa3bT ,,MHBECTHIMS B NpPUAOOMBAHE Ha
ChIbpKAHUETO™ Ha 0a3a aHHM TpsAOBa Ja ce pa3dbupa KaTo OTHAcAL] ce A0 PEeCypCHuTe,
U3II0JI3BaHU 332 ThPCEHE Ha ChIIECTBYBAIM HE3aBUCUMM MaTE€pUaIM U CbOUPAHETO UM B
0a3ara JaHHM M He 0oOXBalla pecypcuTe, M3MOJI3BAaHHM 3a Ch3/IaBAaHETO KAaTO TaKkWBa Ha
He3aBucuMH Matepuand. C enHa ayma, WHBECTHIIMUTE, BJIOXKEHHM B IIpoleca Ha

Cb31aBaHCTO HAa JAHHHUTC Ca U3LAJI0 U3KIIFOYCHHU OT obxBara Ha 3aKpuJiaTa sui generis.

[ocnensanure pemenus Ha CEC u3sicHABAT CIIOPHU JTOKTPUHAIHU THIKYBaHUS
Ha BakHU NoHATHS B [upekTuBa 96/9/EO, cpen kouTo u yierayiHata qeuHUIMS Ha Oa3a
nanHu. CraBa ayma 3a ciydaute Directmedia Publishing GmbH v Albert-Ludwigs-
Universitédt Freiburg, Case C-304/07, ECLLI:EU:C:2008:552; ,,Anuc-Xpuctosuu* EOO
I cpemy ,Jlakopma“ AJl, C-545/07, ECLI:EU:C:2009:132; Football Dataco Ltd and
others v Yahoo! UK Ltd And others, C-604/10, ECLI:EU:C:2012:115; Football Dataco
Ltd and Others v Sportradar GmbH, Sportradar AG, C-173/11, ECLLI:EU:C:2012:642;
Innoweb BV v Wegener ICT Media BV, Wegener Mediaventions BV, C-202/12,
ECLI:EU:C:2013:850; Ryanair Ltd v PR Aviation BV, C-30/14, ECLI:EU:C:2015:10;
Freistaat Bayern v Verlag Esterbauer GmbH, C-490/14, ECLI:EU:C:2013:850; u CV-
Online Latvia®“ SIA v ,,Melons* SIA, C-762/19, ECLI:EU:C:2021:434.

[TonsiTuero 3a “chlecTeHa WHBECTUIMS KAaTO KPUTEPUH 3a 3aKpwiia HUMa
PaBHOCTOIIHA TEXECT Ha IMOHATHETO 3a OPUTMHAJIHOCT B aBTOPCKOTO IIpaBO U
CJIE/IOBATEJIHO BCECTPAHHOTO MY M3SICHSIBAHE € €]IHa OT 3aJa4uTe Ha u3ciaeaBanero. Tosa

MOHATHE HE € JepuHupaHo B [lMpeKTHBaTa, ChOTBETHO € MPEAMET Ha M3CIICAOBATEIICKU
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CIIOpOBE M HE € W3HCHAJBAIIO, Y€ € Pa3MO3HATO KAaTO €IHO OT HaW-pOoOJEMHHUTE, C
MOJISIPU3UPAHU TIO3UIIMU CPEJl 3aMHTEpPECOBaHUTE CTpaHW. ETO 3aimio m3cienBaHeTro ce
dokycupa BBpPXY TOBa, Kak W 3all0 B KOHKPETHHS KOHTEKCT Ha (aKTUTE 10
ananusupanuss kazyc CEC xBanuduiupa HHBECTULHMATA KaTO ‘‘ChUIECTBEHA” WIIU

O6paTHOTO, KaTo 3a [ejTa 1pujara KOJIM4CeCTBCH H/UIM KauyeCTBEH KpHTepHﬁ.

[TonsiTHeTO “ChIECTBEHA YacT OT 0azara JaHHHW IO CMHCHJIA Ha 4. 7, map.2 oT
JlupexTrBara, KakTO M Ha Bpb3KaTa My C MOHSTHETO “ChIIECTBEHA WHBECTUIIHS , € BbB
dokyca Ha pemenuero mo aenoro Anuc-Xpucropuu EOOJ] cpemry Jlakopma A/l
Toakysaiiku Te3u tepmuHu CEC npuema, ye korato 0as3ara JaHHM € CbCTaBE€Ha OT
OTJENHU MOJynu (MOArpyHu), o0eMbT HAa MaTepHalUTe, 3a KOUTO Ce TBBHPIHU, 4Ye ca
W3BJICYCHH W/WJIM MIOBTOPHO M3IMOI3BAHU OT €IMH OT TE€3HW MOJYJH, TpsiOBa /1a ce CpaBHU
¢ 00IIOTO CHABPKAHKME HA TO3W MOIYJ, aKO TO3W OTACIICH MOIYJI MOXKE caM Io cede cu
Jla IpeJicTaBisiBa 0a3a JaHHU 0 cMUCHJIA Ha JlupektuBaTta. B npoTuBeH ciydail TpsaOBa
Jla ce HalpaBH CPaBHEHHE MEXIy o0eMa Ha MaTepHalluTe, 3a KOMTO c€ TBBPJAHM, ue ca
W3BJICYCHH W/WJIM MOBTOPHO M3MOJI3BaHU OT PA3IMYHUTE MOAYJIH Ha Ta3u 0a3a JaHHU U
00mI0TO ¥ chabpkaHue. ToBa e BBIPOC Ha (PAKT MO0 KOHKPETHOTO IO, HO Te(PUHHUIIAATA
Ha 0a3a JJaHHMU € TOJIKOBA IIHUPOKA, Y€ € BEPOSITHO MOIYJIBT Jla MOXKE Ja OTrOBaps Ha
KPUTEPUUTE 3a 3aKpUiia OTJEIHO OT Is1ata 0a3a JaHHU, aKO € U3IBIHEHO YCIOBUETO 3a
“IOCTaThyHO ChlIecTBeHA  HHBeCTUlUSA. OOCTOATEICTBOTO, Y€ MOJYJIUTE MOrar Ja ce
MpoJiaBaT OTIETHO KaTro HE3aBUCMMU MPOAYKTH, HE € pelaBamo, Tbi Karo
onpeieIeHueTo 3a 6a3a JaHHU HE CE€ OCHOBaBa Ha ThPTrOBCKH ChbOOPaKEHMS, a HA MPABHU
takuBa. ChABT MOTBBP)KIABa MPAKTUKATa CH, Y€ MOHITHETO 3a ChHIIECTBEHA YacT ce
OTHacs [0 pa3Mepa Ha UHBECTHIMATa 3a NpUI0OMBAHETO, TMpOBEpKaTa WU
oOpPMIIGHHETO Ha CHIBPKAHHETO, a HE [0 KOJMYECTBEHOTO CHOTHOLICHHE MEXIY
OTJIETTHW YacCTU OT ChAbpXKAHUETO Ha Oa3zara maHHu. JlelicTBUTENHATa CTOMHOCT Ha
Marepuaia He € BaxeH (Qakrop. [IpeHeOpexuMo Manka B KOJIMYECTBEHO OTHOIICHUE
4acT OT ChABPKAHHUETO Ha 0a3a JaHHU MOXe Ja ObJe ChIIECTBEHA YacT B KaYECTBEHO
OTHOIIICHHE, aKO € MMAJIO TOJISIMA YOBEIIKA, TEXHUICCKA WM (PUHAHCOBA MHBECTHIIHS 32

npuaoOMBaHe, MPoBepKa WK 0(hOPMIICHNE HA ChIBPKAHUETO Ha Ta3W MaJIKa 4acT.

Pemwennero no neno Amnuc-Xpucrosuu EOOJ] cpemy Jlakopma AJl mma
rojisiMO 3HAYeHHWE U 3a THIKYBaHE HA TEPMUHUTE ‘“‘TIOCTOSHHOTO TMIpeHacsHe” |
“BpEMEHHOTO TPEHACSHE’ Ha IslaTa WM Ha CBHIIECCTBEHA YacT OT ChAbpPXKAHUATA HA

0asa JaHHHM KaTo HeﬁCTBHHTa, KOUTO XapaKTCpU3HUPAT U3BIUMYAHCTO. Paznukara MCKOY
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,,IIOCTOSTHHO MpEHAcsIHe U ,,BpeMEHHO NnpeHacsHe B wieH 7 oT JupektuBa 96/9 criopen
CEC e B mpoabDKATETHOCTTa HAa BPEMETO, MPE3 KOETO MaTepuaiuTe, U3BJICUEHU OT
3aKpuisHa 0a3a JIaHHU, C€ ChXPAHSABAT Ha HOCHTEN, pPa3jiMueH OT Ta3u 0a3a JaHHH. B
JOMBIHEHHE Ca aHAJIM3UPAHU U PEIICHUATA Ha BCUUKH ChACOHU MHCTaHIMK B bbiarapus
no genoro Anuc-XpucrtoBud EOOJL cpemy Jlakopaa AJl, mpenBua 4e TO3M Ka3yc €
OBITApCKUAT TPUHOC B THIKYBAHETO Ha MpaBHATA 3aKpuja Ha 0a3uTe JaHHH B MIPABOTO

Ha EC.

Hapymennero Ha 0co0E€HOTO TMpaBO HA MPOM3BOAMTENS Ha Oazara JaHHU ce
M3BBPIIBA C ACHCTBUATA “U3BJIMYAaHE” W “TIOBTOPHO M3IIOJI3BAHE”, TIOPaIUd KOETO HE €
W3HEHAJBAIIO, Y€ Te3W MMEHHO TEPMUHU YECTO Ca MOBOJ Ha CIIOPOBE U THIKYBaHE OT
ChIWJIMINATA, CHOTBETHO - TMPEAMET Ha KOHKPETHHUS W3CIEIOBATEICKH HWHTEpEC.
AHaNM3BT € HACOYEH KbM HU3SACHSIBAHETO HAa MOTHBHTE Ha ChJa IO yCTAaHOBSIBAHETO HA
(dakTHUeCKUsi ChCTaB Ha JACAHUATA MO  “WU3BIMYaHE” M “NOBTOPHO H3MOJ3BaHE” U
TaxHata cbBMecTUMOCT ¢ mpuetoro or CEC “mmumpoko ThikyBaHe” Ha Te3u JBa
TepMUHHHA. TOoBa € HampaBeHO B KOHTEKCTa Ha OTAeinHM Kazycu karto The British
Horseracing Board and Others, Directmedia Publishing GmbH cpemy Albert-Ludwigs
Universitit Freiburg, Freistaat Bayern cpemnty Verlag Esterbauer GmbH, Football Dataco
Ltd. v Sportradar GmbH, Innoweb BV v Wegener ICT Media BV and Wegener
Mediaventions BV u CV-Online Latvia SIA v Melons SIA. VYcranoBeno e, 4e
IUPEKTHHUAT AOCTBI J0 Oa3zarta NaHHM HE € MPeaIocTaBKa 3a KBAIM(UIMpaHE Ha
JCHCTBUATA 110 “M3BIMYaHE” U “TIOBTOPHO M3IOJI3BaHE” KaTO HAPYIICHUS Ha TPABOTO Sui
generis; “U3BINYaHETO”’ MPECTABIISABA BCUUKH ,,HEPA3PELICHH IeHCTBHUS Ha 3710ymnoTpeda
C IsJIaTa WJIM C YacT OT ChAbPXKAHHETO Ha 0a3a JaHHU', HE3aBHUCHMO OT €CTECTBOTO U
dbopMaTa Ha H3MOJ3BAaHUS OMNEPATUBEH crmoco0 (KaTo HampuMep  XUIEPBPB3KU U
MeTaTaroBe); B 00XBaTa Ha MOHATUETO “MOBTOPHO M3IOJ3BaHE Momagar U JAEUCTBHUS,
CBCTOSIIM C€ B M3MpalaHe 4pe3 yeOCchpBbpa Ha Ja/ICHO JIMIE 10 KOMIIOTbPa Ha IPYro
JIUIIE 110 MCKaHE Ha MOCJIETHOTO Ha JaHHH, IPEIBAPUTEIIHO U3BJICUCHHU OT ChABPKAHUETO
Ha 3aKpWIsHa OT MPaBOTO Sui generis 0a3a JaHHM; MPEAOCTABSIHETO B MHTEPHET Ha
aJITEpHATHBEH JIOCTBI /0 3aKpWwiisiHa 0a3a JaHHU OT ,,CHEIHMaTHAa MeTaTbpcayka’ e
“IIOBTOPHO HM3MOJ3BaHE” TIO0 CMHCHIA Ha wi. 7 an. 2 OykBa “0” or JmpektuBa 96/9.
Ananmmzupanu ca 1 Mmotuute Ha CEC 3a u3sicHsiBaHe Ha ChABPKAHUETO HA JCHCTBHUATA
M0 MOCTOSIHHOTO WJIM BPEMEHHOTO MpEHAaCsHEe Ha IsJlaTa WM Ha ChIIECTBEHA 4acT OT
ChIbpKAHUATA HAa 0a3a NaHHU B HAJIMYHUTE KbM TO3M MOMEHT CBHJCOHU peIICHUS.

OTtzeneHo € crenuanlHo BHUMAHUE Ha MOCJIEIHOTO MO BpeMe pelieHue 1o aenoro CV-
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Online Latvia®“ SIA v ,,Melons* SIA, o0yciioBeHO OT HampaBeHaTa ¢ HEro MpoOMsHa B
noceramnara npaktuka Ha CEC. Ts ce chcToM B 100aBSHETO HA OLIE €IWH, MOCOYEH
KaTo OCHOBEH KPHUTEPHH 3a OIpeNeNsHe Jallid € HaJlWIe HapylIeHHe Ha MpPaBOTO Sui
generis, a UMEHHO - PUCKa 33 Bb3BPBIAEMOCTTa Ha HHBECTULIMATA YpPE3 HAKbPHIBAHE Ha
MPUXOJUTE OT U3IOJI3BAHETO Ha Oa3ara naHHM. V35ICHEHU ca OCHOBAHHSTA, KOUTO CTOST

3a]1 Ta3u J0CTa U3HEHA/IBAalla CIIOPE]] HAKOU aBTOpH npomsiHa B npaktukara Ha CEC.

CriermaiiHO BHUMaHHE € 00BPHATO Ha BBIIPOCA, KAKBO € MPABHOTO TOJIO0KECHUE
Ha Ch3Aaren (a HE NMPOM3BOAWTEN) Ha 0a3za JaHHM, KOSATO OTroBaps Ha JierajaHara
nepununus B upextuBa 96/9/EO, HO HE NOKpUBA KPUTEPUUTE 3a 3aKpHiia HUTO OT
aBTOPCKOTO IIPaBO, HUTO OT NPaBOTO Sul generis B chiara. Toil ce mocTaBss MOpagu
Be3npuerara oT CEC “mmupoka nedununus” Ha TepMuHa 0a3a NaHHU €JHOBPEMEHHO C
JTUXOTOMHUATA Ch3JlaBaHe/TolydaBane. ToBa nMa To3u “BropudeH’’ eekT, uye ce odopMs
eHa rpymna ot 0a3u JaHHHW, OTTOBApALIN Ha JeUHHUNMATA B Wi.1, map.2, HO KOUTO HE ce
3aKpWIAT HUTO OT aBTOPCKOTO NpaBo Bb3 OcHOBa Ha riasa Il or upextusara 96/9/EO,
HUTO OT IIpaBO sui generis Bb3 ocHoBa Ha rnasa III or cemara. OTroBopsT Ha TO3U
BBIIPOC C€ M3BEXKIAa OT aHaim3a Ha nenoto Ryanair Ltd v PR Aviation BV. Cnopen
pemennero Ha CEC mo nero, JupekruBa 96/9/EO tpsiOBa na ce THIKYBa B CMHCBHI, Y€
HE € MPWIOKKMMa KbM 0a3a JlaHHH, KOSTO HE CE 3aKpWIsi HUTO OT aBTOPCKOTO IPaBo,
HUTO OT IIPABOTO Sui generis Bb3 OCHOBA Ha Ta3u AupekTHBa. OT TOBa clie/iBa, Ye wieH 6,
naparpad | u uwienose 8 u 15 ot [lupexTuBara He ca mpeyKa Ch3aTENAT Ha TakaBa 0aza
JaHHU J]a yCTAaHOBH JIOTOBOPHH OrpaHMYEHHS 33 M3IIOJI3BAHETO M OT TPETH Jinla, 0e3 1a
ce 3acsAra MpUIOKHMOTO HalMoHaiHO npaBo. Ha ¢ona Ha TO3M Ka3zyc e HampaBeHa
KpUTHYHA OLIEHKAa Ha IO3UTHBHATa ypeada BbB BpPb3Ka C BB3MOXHHUTE HEraTHBHU
HocieIuI BbPXY CyOeKTa Ha 3aKkpuja M 3aKOHHUTE I10JI3BATENIM, KOUTO JIOTMYHO

CJICABAT OT TaKa BB3IIPUCTOTO THIIKYBAHC.

[TocnennusT pa3aes meTu B TpeTa IJIaBa pas3riiexkaa TCHACHIIMUTE B MpaBHATA
3akpuia Ha 0a3uTe AaHHHW. Te ca MpereHeHW BHB BpPb3KaTa MM C Pa3BUTHETO Ha
TEXHOJIOTUUTE, KAaKTO0 W C TMPOABDKABAIUTE YyCUIUS 3a 3aabi0ouaBaHe Ha
WHTErpallMOHHKTE Tporieck B pamkuTe Ha EC. Bpb3kara “0a3u 1aHHM - TEXHOJIOTHUU €
SCHO M3pa3eHa MOpaJy TAXHATa TEXHUYECKa CHIIHOCT U Pa3sHOOOPA3HOTO €CTECTBO Ha
BKJIIOUEHUTE B ChAbPKAHUETO Ha 0a3zara JaHHM W MaTepuanu. ETo 3aio u3ciieqBaHETo
Ha Ta3W Bpb3Ka 3aciykaBa 000co0eHOTO cu MsaAcTo. IloctaBeH u u3cienBaH B Tpyda €

OCHOBHHUAT H3CICAOBATCICKHU BBIIPOC: OaJIn “Oasure AaHHU C HU3KYCTBCH HHTEJIEKT”’
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Morar aa ObAar 3aKpuiIsiH 00eKT ChIIacHO ycraHoBeHUTe oT JJupextuBata 96/9/EO nBa
pexuMa 3a 3aKpuiia, a IMEHHO, C aBTOPCKO MPaBo U 0cOOEHO MPaBo sui generis. ABTOPBT
3acThIIBa T€3aTa, Y€ CAaMUST u3pa3 “0a3u JaHHU C U3KYCTBEH MHTEIIEKT ’, KOMTO ce cpelia
B JIUTepaTypaTa, € HETOUEH 10 [TOCOUYEHUTE B U3CIIEJBaHETO apryMeHTH. OOOCHOBaH €
U3BOABT, Y€ HsIMa HUKAaKBa IIpeyka Oa3ara JaHHM Ja BKIIOYBA TE€HEPUPAHU OT
TEXHOJIOTUHU 33 M3KYCTBEH WMHTEJEKT TEKCTOBE, 3BYIH, M300paxeHus, uuppu, Gpakru u
JaHHU; CBIIO Taka HsAMa MpevyKa MHBECTHIMATA Ha NPOM3BOIMTENS HA 0a3a JaHHU B
CHCTEMH 3a M3KYCTBEH MHTEJEKT Jla Obje MpeLeHeHa Karto ,,ChIIeCTBEHa MHBECTHLINA .
BB3M0OKHO € ChII0 Taka cUcTeMaTa 3a W3KYCTBEH MHTEJNEKT Ja Ob/ie M3I0JI3BaHa KaKTO
3a “cp3naBaHe”, Taka M 3a “OpUI0OMBAHETO, MpoOBEpKaTa WIH O(OPMICHHUETO Ha
ChIBPKAHUETO™ M TO B CMHCHJIAa Ha chaeOHaTa nmpaktuka Ha CEC. Pemasamo obaue B
Cllydasi ca He BCHUYKU TE3W BB3MOXKHOCTH, a (PaKThT, ye cama 1o cede Cu cucTemara 3a
M3KYCTBEH MHTEJICKT HE MOJKe J1a ObJie €JIeMEHT Ha IoJicucTeMara “6a3a JaHHM , 3a1l0TO
TS € BBHILIEH 32 Ta3u IMMOJCHUCTEMaTa eleMeHT. ToBa mpexonpaaesns u3BoJ, Y€ U B JBaTa
BapHaHTa Ha MHBECTUPAaHE B CHUCTEMa 3a M3KYCTBEH WHTENEKT - TakaBa, KOSTO CaMoO
reHepupa/cbh3/iaBa B TECHUSL CMUCHI M TaKaBa, KOSITO IPOBEpsiBa U MpeACTaBs JaHHUTE, a
JIOpU U B XUIIOTE3a, aKO C€ MHBECTHPA €THOBPEMEHHO U B JIBETE, Ta3H MHBECTHUIIMS HAMA
na Oblle 3aKpwisHa 0 cuiara Ha sui generis mpaBoto. Illo ce kacae 10 aBTOpCKOTO
MPaBO, TaM BBIIPOCHT € PEIICH €IHO3HAYHO - yCTaHOBeHHT B JupextuBa 96/9/EO u B
npaBoTo Ha EC 0011 cranaapT 3a nmpeocTaBsHe Ha aBTOPCKONpaBHA 3aKpHiia, 2 UMEHHO
- CTaHJAPTHT 32 OPUTHMHAIHOCT, HE MIPEJOCTaBs Bb3MOKHOCT 3a 3aKpuia Ha 0a3u JaHHHU,

“cb3malieHn” OT CUCTEMH 3a U3KYCTBEH MHTENIEKT. ABTOp MOXe J1a ObJe caMO YOBEK.

OCHOBHMAT HU3BO/J, KOHUTO ce nogabp:ka BBB BPB3Ka CbC CHCTCMUTC 3a
HU3KYCTBCH MHTCJICKT €, Y€ HAa TO3U €Tall Ha PA3BUTHUCTO HA TCXHOJIOTHUATA HAMA CIICIIHA
Hy)XJa Ja C€ HIpOMCHSA  paJuKaJIHO IAj1aTa CHUCTECMAa W IIPUHIOUIIA Ha IPaBOTO HaA
HHTCJICKTYaJIHA cooctBenoct. Ho e »xemarenHo NNEpMAaHCHTHO Ja CC aHaJlu3upa
BB3MOKHOTO OTPAKCHUEC HA HOBUTC TCXHOJIOT'MH BbPXY IIpaBHATAa paMKa, C MLCII
CBOCBPCMCHHOTO M aKTyaJIU3UpaHC, CJICA BHHUMATCIHA IIPCHCHKA Ha HOZ[O6H3,

HEe00XOIUMOCT.

3acerHata € BbB3MOXHATa Bpb3Ka Ha H3CIEIBAaHUS NpPEAMET C €IUH ApYyr
ChbBpeMEHEH ()EHOMEH, a HE TEXHOJIOTWs, KOMTO MMa MOTEHIHala 3a I0-paJuKaIHO
Bb3/IeHiCTBUE BBPXY IIpaBHATA 3aKpWila Ha Oa3uTe JJaHHM, KaKBaTO TS € B MOMeHTa. ToBa

c (beHOMeH’LT “rojieMu ,I[aHHI/I”. BC’LH_IHOCT, TAXHOTO OTPAKCHHUC BBPXY TCXHOJOI'HATA
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“0a3m naHHW’ € pealHO U HeChbMHEHO. M3Mona3BaH € MPOrHOCTUYEH MOAXO] 32 HAUMHA,
[0 KOHTO MOKE Ja C€ OTpa3H OCHOBHOTO IPOTHUBOPEUHE B PA3IICKIAHUS (PEHOMEH
BbpPXy IpaBHaTa paMKa B M3CiIe[[BaHaTa o0yacT. A TO € MNPOTHUBOPEUYUETO MEKIY
CKOpOCTTa, C KOSATO HapacTBa OOEMBT Ha TOJEMHUTE JaHHH W CBHCTOSHHETO Ha
TEXHOJIOTUUTE 3a TsXHaTa oO0paboTka. Pasrnmemanu ca aprymenture “3a” U “mpoTuB’ 3a
M3KJIFOYBAHETO HA TOJIEMUTE JaHHH OT 0OXBaTa HA MMpaBHATA 3aKpWiia Ha 0a3WuTe JaHHU H

¢ hopmMHpaHO COOCTBEHO 3aKITFOUCHHUE 3a IEITA.

§5. 3akiouenue

3aKIIIOYCHUETO CUCTeMAaTU3upa  H3BOAHWTE, (OPMYJIHpAaHH B  OTICITHHUTE
CTPYKTYPHHU €IVHHIM HA TUCEPTAIMOHHUS TPy, NOJYEpTaBalKy 3amio 0a3uTe JaHHU
NPE/ACTaBISBAT 3HAYUTEIHO NPEAN3BHUKATEICTBO KAaTO OOEKT Ha INPAaBHO pEryjupaHe,
HAJIOKHUJIO BBbBCIKAAHCTO HA ABYCTCIICHCH PCIKHMM Ha TAXHATA IIPpaBHA 3aKpUjia B IIPaBOTO

Ha EBponeiickus cpro3.

W3cnenBanero Ha reHe3mca Ha oOekTa 0a3a JaHHM KAaTO WMKOHOMHYECKH W
TEXHUYECKH (EHOMEH, JIOBEJ /IO BbB3HUKBAHETO HA I[IpaBHaTa My 3akpuia, €
MpeNNoCcTaBKa 3a pa3KpuBaHE Ha CHIIHOCTTA My KaTo OOEKT Ha TpakIaHCKU
paBOOTHOWIEHHA. McTopudeckuar mperiieq Ha MpaBHATa 3akpuia Ha 0a3uTe TaHHU
MO3BOJIsIBA J1a ce pa3depe, 3amo O0a3uTe JaHHU C€ 3aKPUIAT OT aBTOPCKOTO MPaBO KaTO
cOopuu mpomsBenennus. OT CBOSI CTpaHa M3SICHSABAHETO Ha IOpPHIMYECKaTa MpHpoJa Ha
MPaBOTO SUl generis Mpe3 Impu3Mara Ha OOIIOTEOPETHYHO 3HAUYE€HHE Ha TO3U TEPMHH
Moa4YepTaBa HeroBaTa yHMKAIHOCT, CBO€OOpa3He, CaMOCTOSITETHOCT U HE3aBUCHMOCT B
CpPaBHEHHE CbC CHIIECTBYBAIUTE IpaBa M PEKUMU Ha 3akpuwia. ChIIEBPEMEHHO €
HAJIOKEHA Te3aTa, Y€ TOBAa € 0COOEHO MPaBO HA MHTEJIEKTyallHAa COOCTBEHOCT, BBHIIPEKU

4€ CTOHN CaMOCTOATCIIHO B ﬁepapXH;ITa Ha I[IpaBaTa Ha UHTCJICKTYyaJIHa COOCTBEHOCT.
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II1I. OcHOBHH HAYYHHM IPUHOCH

I[I/ICGPT&III/IOHHI/IHT TPYA CbABbpiKa CJICAHUTC OCHOBHH HAYYHH NPUHOCH:

1. TpyabT mnpenacTaBisiBa HaydyHa HOBOCT 3a MpaBHATa HU JHTEpaTypa B
KayecTBOTO CH Ha IIBPBOTO CAMOCTOSTETHO MOHOrpadUYHO W3ClIeABaHE Yy Hac,
MMOCBETCHO Ha MPOOJIEMHUTE Ha MpaBHATA 3aKpuiia Ha 0a3uTe naHHu B mpaBoTo Ha EC u B

bbarapus.

2. HpI/IJIaI‘aHeTO Ha MHTCPAUCHUIITIMHAPCH IMOAXO0A W 3HAHHWA IIPU U3ACHABAHCTO
Ha o0ekTa Ha IIpaBHa 3aKpujia U CBbp3aHUA € TOBA IMO-MHOI'OCTPAHCH H ITBJIHOLICHCH
aHaJIi3 Ha OCHOBOIIOJAaramu IOHATHA 3a H3JACHABAHCTO HA ABAaTa IIpaBHU PCKHMMaA Ha

3aKpuiia Ha 0a3uTe NaHHU.

3. leraiinHo wu3cleaBaHe Ha IMoOsBaTa Ha oOekTa 0a3u JaHHH Karo
HUKOHOMUHWYCCKN U TCXHUYCCKU q)eHOMeH, KaKTO W I'CHC3UCHT HA HUJCATA 3a IIpaBHATA MY
3aKpuiIa; UCTOPUYCCKH M CPABHUTEIICH aHAIM3 Ha TPACKTOPHITA Ha HEHHOTO 3aKpeIBaHe

B npaBoTo Ha EC;

4. [lonpoOeH cpaBHUTENECH aHAIM3 HA JBETE OCHOBHHU (POPMH Ha IOPUAMYECKUS
KUBOT, a UIMEHHO IIpaBHATa JIOKTPUHA U ChJcOHATa MPAKTUKA, 3HAUUTEIHU 1O 00eM U
pasHooOpa3Hu 1O chAabpkaHue. Jlormyeckara WM mojapenda B H3JIOKEHHETO IPaBH
BUJIUMH BIIMSHUETO HAa JIBETE€ KJIACUYECKH TPAJAUIMU - KOHTHHEHTaJHATa U aHIJIO-
CaKCOHCKaTa, BbPXY AKTYyaJIHOTO ChCTOSHUE U JWHAMUKATa B TpaBHATa 3aKpuiara Ha

0a3uTe TaHHU;

5.M34epriateneH mperiie] U aHajdu3 Ha BCUYKH ITOCTAHOBEHH J0 TO3HM MOMEHT OT
CEC pelienust mo nperouiiMaiHg 3alluTBaHusl B CbOoTBETCTBUE ¢ wieH 267 ot JIDEC.
CucremaTH4HaTa ¥ METOAMYHA TOJpenda Ha M3JIOKCHHETO B Ta3H MYy 4YacT Ipenjara
LSUTOCTHO M3JI0’KEHUE HA THIKYyBaTeIHATA MPAKTHKA [0 OCHOBOIIOJIAralld BHIIPOCH, KaTo
TO3M 3a JierayiHaTta JIeuHUIMSA Ha Oa3uTe JaHHM M HaW-KOH(IMKTHUTE KOHIEIIIHUH,
MOHATHUSA U TEpMHUHU B Jupextusa 96/9/EQ, KaTo JUXOTOMUSATA
“cp3maBaHe/moMy4YaBaHe’”, “ChIIECTBEHA WHBECTHULMSA ¥ “‘CHINECTBEHA YacT OT 0Oa3a
NMaHHW’; “W3BIMYaHE”, “TIOBTOPHO H3II0JI3BaHE”, “TIOCTOSTHHO MpPEHACSHE” U “BPEMEHHO
npeHacsine”. M3scHeHn ca mpoOieMuTe, MpEeICTaBlIsBaIlM “‘W3HEHAABAIN M HEKeIaH

“CTpaHI/ILIGH” e(beKT 3a CY66KTa Ha 3aKpujiaTa M 3a 3dKOHHUTC II0JI3BATCIIM, KOUTO
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MponU3TUYAT OT PABMIUPUTCIHOTO THIIKYBAHC HAa TCPMUHA “0asu ,I[aHHI/I” B JICTAJIHATA MY

neGUHAINS €THOBPEMEHHO C TIPUEMAHETO HA TUXOTOMUSTA “Ch3/1aBaHe/TI0OTy4aBaHe”;

6. U3scHsBaHe Ha crienu(UYHUTE, HO U Ha OOIIMTE MPHU3HAIM Ha sui generis
MPaBOTO, KOUTO, 4pe3 oOequHSIBaHE HA OOIIOTO, MHBAPHAHTHOTO W CHIIECTBEHOTO, TO
XapaKTepu3upar Karo NpaBO Ha HHTEIeKTyalHa coOcTBeHOcT. OOOCHOBaBaHE Ha
aBTOpOBaTa Te3a, 4e MPaBOTO SUi generis ¢ Haii-yJauHo 3a [EeJIMTEe Ha 3aKpuiiaTa Ha TO3U
TOJIKOBA crienn(UYeH 00EKT Ha 3aKpuiia, KAKBUTO ca 0a3uTe JTaHHH, Pa3IpOCTUPANKH ce

KAaKTO BbPXY OPUTMHAJIHU, TaKa U BbPXY HEOPUTHHAIHU 0a3U JaHHHU.

7. KommuiekcHO HW3clieiBAaHEe W aHAINM3 HAa 00EKTa, CyOeKTa M ChIBbPKAHUETO Ha
aBTOPCKOTO TPaBO W Ha MPABOTO HA MPOW3BOAMTENS Ha 0a3u JaHHU B OTHOCHMHTE
pasnopenou B 3AIICII.AHanu3 u OlIEHKa Ha TAXHOTO TPAHCIOHHpAaHE Yy HAC C OrJiel

MMOCTUTAHCTO Ha ABbJKUMUS PEIYJIITAT.

S.I/ISBG)K,I[EIHG Ha TIIPCIVIOKCHUA 3a YCBbBBPIICHCTBAHEC HaA 6’LJ'IFapCKOTO
3aKOHOAATCJICTBOTO U B ABAT4 MY PCKHMa Ha 3aKpHJia Ha 0asure JaHHHW, OCHOBAH Ha

KpUTHYHATA OIIEHKA Ha CIA0OCTHTE B TIO3UTUBHATA ypenoa.
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I General characteristics of the dissertation

§1. Relevance and significance of the research

Databases are subject to intellectual property both in the law of the European
Union and in the law of the Member States. As a modern high-tech product with growing
importance in the information society, they enjoy legal protection under Directive
96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases. With it, databases receive protection both with copyright due to
originality in the selection or arrangement of the content, and with the special right of the
producer of the database, the so-called sui generis right. It is different from the general
protection with copyright and stands independently in the hierarchy of intellectual
property rights. The two protection regimes can arise simultaneously or completely
independently of each other.

Databases enable the extraction of new, qualified knowledge from “raw” data,
which determines their added value and is an incentive for their widespread
dissemination and use. The presence of effective and harmonized legal protection of
databases in EU law is a prerequisite for investing in modern systems for processing and
storing information and is an important factor for the functioning of the internal market.
This explains why databases are becoming one of the main results of intellectual activity
that enjoy legal protection in this law.

At the same time, databases require more detailed and independent study,
representing a particular interest as an object of legal regulation. Their kinship and
continuity with collective works is only a starting point for their emancipation to a new
object of legal protection in copyright. Their characterization as a new generation of
collective works is related to the newly emerged technical possibility in the second half
of the 20th century to accommodate an unlimited amount of data from different subject
areas, suitable for being physically stored in digital form. They may contain both
copyrighted works and non-copyrighted data and materials, fixed in some objective form
using various means of expression.

Their arrangement in a systematic or methodical manner is a requirement

determined by their technical function of storing, processing and retrieving information
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through individual access by electronic or other means. The only criterion for copyright
protection is that databases represent the author's own intellectual creation with regard to
the selection or arrangement of their content. Even when they do not meet this criterion,
they require substantial human, technical and financial resources, which necessitates the
introduction of protection with the special sui generis right. Thus, the analysis of the
identified technical and economic characteristics of databases not only emphasizes their
distinction from literary works, to which international copyright law, EU law and the
Bulgarian Copyright and Related Rights Act include them. But it also makes visible their
natural connection with the existing unique two-tier regime of legal protection in the EU,

which the dissertation clarifies in detail.

§2. Object, subject, goal and tasks of the research

The object of research is databases as an intangible asset in EU law in its two
existing regimes - copyright and the one with the special sui generis right of the database
producer. The subject of research is the provisions of Directive 96/9/EC of the European
Parliament and of the Council of 11 March 1996 on the legal protection of databases and
the relevant provisions of the Copyright and Related Rights Act in Bulgarian law, as well
as international acts in the field of intellectual property law (Berne Convention, TRIPS
Agreement, WIPO Copyright Treaty) and in the law of individual EU member states and
outside it (USA, Australia, United Kingdom, PRC, etc.), concerning the legal protection
of databases; theoretical research and law enforcement in this area. In particular, the
issues of legal definition; scope of protection; the criteria for granting this protection; the
holders of copyright and sui generis rights; the content of the right - the separate powers
of the holder of copyright and sui generis rights and the free use of databases; the rights
of legitimate users of databases, issues of improving the relevant provisions and trends in
legal protection.

The issues of legal protection of databases in the sense of enforcement—namely,
the prevention and sanctioning of legal violations—fall outside the scope of this study.
These protective measures aimed at preventing and responding to rights violations are
common to all objects of intellectual property protection. They have been examined by
other authors, and their analysis would not contribute to the objectives and scope of the

present study. For the same reasons, transactions involving databases as objects of legal
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relations are not addressed. The focus of this research is on legal protection in the
narrower sense.

The purpose of the work is to clarify the current state and the main problems and
contradictions in the legal regulation of relations arising in connection with the creation
and use of databases by revealing the legal nature of the two regimes of legal protection
of databases in the law of the European Union, namely copyright protection and the
special sui generis protection of the database producer as a special right of intellectual
property. The aim is achieved by solving several main tasks:

- study of the genesis of the emergence of the material object “database” as an
economic and technical phenomenon that led to the emergence of legal protection of
databases;

- historical and comparative legal analysis of the emergence and development of
legal protection of databases in European Union law;

- study of the regularity and specialness in the two regimes of database protection
through analysis of the elements of this protection: principles, object, subject, carriers,
content, as well as the relationships between them;

-clarification of the criteria for the emergence of copyright protection and the
right of the producer of databases as a special intellectual property right through their
relationship with the right holders and the content of the subjective right;

-research and disclosure of those essential features of the sui generis right that
characterize it as an intellectual property right, as well as those in which its uniqueness,
originality, independence and autonomy are manifested; derivation of generalizations by
unifying the general, invariant and essential in the researched subject;

-a comprehensive analysis of the case law of the Court of Justice of the European
Union in the field of legal protection of databases, as well as of individual countries in
the Union and other countries outside the EU, within a scope justified by the purpose of
the study;

-analysis and assessment of Bulgarian legislation and its compliance with
Directive 96/9/EC;

-derivation of proposals for improving Bulgarian legislation in the field of legal
protection of databases;

- revealing trends in legal protection of databases.
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§3. Research methods

Both general scientific research methods (historical, systematic, dialectical),
including logical methods (deduction, induction, analogy), and private scientific methods
- comparative-legal, formal-legal, method of legal modeling, interpretative methods
(historical, systematic, logical, linguistic, expansive and restrictive interpretation) were
used. The legislation in force as of 31.03.2025 and the interpretative practice of the Court
of Justice of the European Union and individual member states, including the Republic

of Bulgaria, were taken into account.

§4. Scientific novelty of the research

Within the scope of a broader research interest, individual aspects of the legal
protection of databases have been peripherally touched upon. In our legal doctrine, there
is no comprehensive in-depth study of the legal protection of databases in EU law. Even
individual articles in our literature that focus on the legal protection of databases are a
bibliographical rarity. This is extremely insufficient given their importance in the
information society. There is practically no Bulgarian contribution to the still-unfolding
legal debate at the European Union level regarding the present and future of Directive
96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases.

As the first comprehensive study of the legal protection of databases in EU law in
our country, the present work also examines the most recent changes in the legal system.
They are a fact by virtue of specific provisions in Directive (EU) 2019/790 of the
European Parliament and of the Council of 17 April 2019 on copyright and related rights
in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC, as well
as Regulation (EU) 2023/2854 of the European Parliament and of the Council of 13
December 2023 on harmonised rules on fair access to and use of data and amending
Regulation (EU) 2017/2394 and Directive (EU) 2020/1828. The paper also analyzes the
trends in the legal protection of databases resulting from the development of technologies
and the ongoing efforts to deepen the integration processes within the EU. The natural
connections of the object of legal protection with current technologies such as the

Internet of Things, artificial intelligence systems and the phenomenon of big data give
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reason to draw our own conclusions about their impact on the future of the legal

protection of databases in EU law.

§5. Practical significance of the research

The dissertation offers a systematized, complex and detailed study of the legal
protection of databases, which unfolds the researched topic in a logical sequence - from
the genesis of the database object as an economic and technical phenomenon, which led
to the emergence of its legal protection, through the classification of databases and
clarification of their technical essence and economic significance for the development of
the economy and knowledge, the process of adopting Directive 96/9/EC in its
contradictory dynamics, transposition and impact of the Database Directive in countries
outside the EU, the two protection regimes established in EU law - copyright and sui
generis - by clarifying their scope, issues of legal definition, copyright holders, the
duration of the right and restrictions on exclusive powers, the content of property and
non-property rights, term of protection, the rights of legitimate users, the practice of the
Court of Justice of the EU, controversial issues in practice and doctrine under individual
provisions of the Directive 96/9/EC, to trends in legal protection. Therefore, the results
of the study can be recognized as a scientific basis for deepening the scientific research
of the two regimes of legal protection of databases in EU law. The work can be used by
legal practitioners for a more in-depth understanding, analysis and resolution of specific
cases, including in relation to the prevention and protection of the rights of copyright and
sui generis right holders. The embracing of the proposals de lege ferenda would have a
positive impact on the improvement of the regulation of legal protection of databases,
and the disclosure of trends in it could provoke interdisciplinary research, the usefulness

of which for the development of this area of law is undeniable.

§6. Scope and structure of the research

The dissertation consists of 246 pages, of which 234 pages are the main text. The
content is hierarchically structured as follows: introduction, three chapters with sections
and paragraphs, conclusion and bibliography. The bibliography contains a list of 124

literary sources, of which 25 are in Bulgarian, 6 in Russian, 82 in English, 7 in French

37



and 4 in other languages (Danish, German and Dutch). 883 footnotes have been

made.

I1. Contents of the dissertation

§1. Introduction

The introductory remarks in the preface present databases as a relatively new
subject of legal protectionunder copyright law, while at the same time highlighting their
kinship and continuity with another traditional subject of copyright protection —
collective works. The relevant international acts are identified - the Convention for the
Protection of Literary and Artistic Works, the Agreement on Trade-Related Aspects of
Intellectual Property Rights, the World Intellectual Property Organization Copyright
Treaty and Directive 96/9/EC of the European Parliament and of the Council of 11
March 1996 on the legal protection of databases, which simultaneously harmonizes the
protection of copyright in databases within the EU and creates a new sui generis right of

protection against the unlawful extraction or re-use of the contents of databases.

§2. Chapter One

Chapter One is dedicated to the emergence and development of the legal
protection of databases and consists of eight interconnected sections, the logical
arrangement of which aims at a consistent analysis of the historical necessity that
brought their legal protection to the agenda; the emergence and development of this
protection and the regulation in EU law, structure, subject matter and objectives of
Directive 96/9/EC; its transposition and; the impact of the Directive in countries outside
the EU.

Section One traces the emergence and development of databases as an economic
phenomenon. Their importance as a source for creating new knowledge, giving “added
value” to data, is clarified. The analysis of the concept of the so-called “information
society” is subordinated to the vision of databases as its main building block.

Section Two is dedicated to the technical characteristics of databases. The

specifics of the legal protection of databases are determined by their technical nature. It
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significantly distinguishes them from literary works, among which international and
Bulgarian copyright law ranks them. Therefore, the main concepts, terminology and
principles of the theory and practice of databases as a branch of computer science are
clarified. This is important because the legal understanding of databases is a reflection of
their technical essence, namely: a). data - the content of the data in the database provides
this element; and b). intelligent data tool - in the case of electronic databases, this is a
computer program specially written for managing a certain type or model of database. It
is emphasized that the system-structural approach considers databases as an information
system consisting of two relatively autonomous subsystems - a database subsystem and
an information processing subsystem, known as a Database Management System
(DBMS). This approach is supported by the analysis of the practice of the CJEU and
proves its adequacy in the study - for example, in its relationship with the scope of
protection - it does not extend to the information processing subsystem, and also in the
analysis of trends - for example, in substantiating the thesis why the expression "artificial
intelligence databases" found in the literature is inaccurate.

In the third section, a classification of databases with an emphasis on practical
orientation is carried out. Its task is to distinguish them according to certain, common to
the group features, the most significant of which in practice is the objective form of the
databases. According to it, they are divided into electronic and non-electronic, sometimes
called analog (i.e. databases in any form other than electronic). The grouping according
to the content of the elements included in it, according to the structure of the data,
according to the design of the database, according to the person who creates them and
according to their conceptual characteristics, aims to facilitate their comprehensive
analysis and illustrate the practical significance of the classification.

The fourth section presents a detailed analysis of the emergence and development
of the legal protection of databases in EU law. The development of the legal idea of the
emancipation of databases from collective works to an independent object of protection
has been traced both in political documents such as the “Green Paper on Copyright and
the Challenge of Technology”, as well as in doctrine and case law. The essence of the
“sweat of the brow” doctrine in Common law is deduced, which played an important role
in the trajectory of database protection, including in the European Union. In this way, the
dynamics of protection in the two classical legal traditions - continental and Anglo-
Saxon - are reflected. The cases Le Monde v. Microfor of the Court of Cassation of

France, Van Dale v. Romme - of the Supreme Court of the Netherlands and Feist
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Publications, Inc. v. Rural Telephone Service Co., Inc., 1991 - of the Supreme Court of
the United States, which had a decisive impact on the European Commission, are
analyzed in detail. They catalyze the realization that traditional copyright, leaving the
essence of the database unprotected, namely, the totality of the collected data, does not
stimulate investment in them as an important means for the development of the
information market in the Community. This would be possible only if a stable and
uniform regime of legal protection for database producers was introduced. The
amendments to the initial EC draft were followed in detail, reflecting the trajectory of a
long and compromise process, as a result of which on March 11, 1996, Directive
96/9/EC was finally adopted.

In the fifth section - on the main regimes of legal protection of databases, a
comparative and historical review of the existing regimes in different countries of the
continental and Anglo-Saxon legal traditions is made. The review includes both countries
that follow the “sweat of the brow” doctrine and those whose legal tradition follows the
continental one. The original European contribution to the idea of legal protection
for the database producer is highlighted. And these are the '"catalogue rule" in
Scandinavian copyright law and Dutch "writing protection" law.

In the third section, a classification of databases with an emphasis on practical
orientation is carried out. Its task is to distinguish them according to certain, common to
the group features, the most significant of which in practice is the objective form of the
databases. Accordingly, they are divided into electronic and non-electronic, sometimes
called analog (i.e. databases in any form other than electronic). The grouping according
to the content of the elements included in it, according to the structure of the data,
according to the design of the database, according to the person who creates them and
according to their conceptual characteristics, aims to facilitate their comprehensive
analysis and illustrate the practical significance of the classification.

The fourth section presents a detailed analysis of the emergence and development
of the legal protection of databases in EU law. The development of the legal idea of the
emancipation of databases from collective works to an independent object of protection
has been traced both in political documents such as the "Green Paper on Copyright and
the Challenge of Technology", as well as in doctrine and case law. The essence of the
"sweat of the brow" doctrine in Common law is deduced, which played an important role
in the trajectory of database protection, including in the European Union. In this way, the

dynamics of protection in the two classical legal traditions - continental and Anglo-
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Saxon - are reflected. The cases Le Monde v. Microfor of the Court of Cassation of
France, Van Dale v. Romme - of the Supreme Court of the Netherlands and Feist
Publications, Inc. v. Rural Telephone Service Co., Inc., 1991 - of the Supreme Court of
the United States, which had a decisive impact on the European Commission, are
analyzed in detail. They catalyze the realization that traditional copyright, leaving the
essence of the database unprotected, namely, the totality of the collected data, does not
stimulate investment in them as an important means for the development of the
information market in the Community. This would be possible only if a stable and
uniform regime of legal protection for database producers was introduced. The
amendments to the initial EC draft were followed in detail, reflecting the trajectory of a
long and compromise process, as a result of which on March 11, 1996, Directive
96/9/EC was finally adopted.

In the fifth section - on the main regimes of legal protection of databases, a
comparative and historical review of the existing regimes in different countries of the
continental and Anglo-Saxon legal traditions is made. The review includes both countries
that follow the "sweat of the brow" doctrine and those whose legal tradition follows the
continental one. The original European contribution to the idea of legal protection for the
database producer is highlighted. And these are the "catalogue rule" in Scandinavian

copyright law and Dutch "“geschriftenbescherming”" law.
§3. Chapter Two

The copyright protection of databases is examined in Chapter Two.

Section One is devoted to the fundamental question of the legal definition in
Article 1(2) of Directive 96/9/EC, which defines a database as a collection of
independent works, data or other material; arranged in a systematic or methodical
manner; individually accessible by electronic or other means. A thorough analysis of all
these conceptual features of the legal definition in their unity and interrelationship has
been carried out. The inherent contradictions are due to the diversity in the subject area,
the physical, technical and legal characteristics of the possible elements of the database
content. The functional criterion for defining the term database has been recognized. In
accordance with the doctrinal opinions and the case law of the CJEU, the main
difficulties in defining a given object as a database within the meaning of the Directive

have been outlined. Some of them have been catalyzed by the development of
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technologies. The legislative reflection of one of them is the specific provision of Article
43 of Regulation (EU) 2023/2854 of the European Parliament and of the Council of 13
December 2023 on harmonised rules on fair access to and use of data and amending
Regulation (EU) 2017/2394 and Directive (EU) 2020/1828 (Data Act). According to it, a
database ex lege will not be protected by the sui generis right when the data are obtained
from or generated by a related product or service falling within the scope of this
Regulation, in particular in relation to Articles 4 and 5 thereof. The second section -
scope of copyright protection, clarifies the relationship with the criterion of “creation”,
that is, it protects the structure of the database, embodied in the selection or arrangement
of the content, if they represent the author’s own intellectual creation. It is emphasized
that the only relevant criterion for determining whether a database qualifies for copyright
protection is that of originality, in the sense of an author's own intellectual creation. It is
clarified that protection does not apply to the content of the database and does not
infringe the rights to that content. The issues of the author's exclusive rights and
exceptions to them are addressed: for personal purposes, for educational and scientific
purposes, for the purposes of public security or for administrative or judicial proceedings.
The current amendments to the exceptions under the provisions of Directive (EU)
2019/790 of the European Parliament and of the Council of 17 April 2019 are analyzed
in detail. on copyright and related rights in the Digital Single Market and amending
Directives 96/9/EC and 2001/29/EC and what they entail - in relation to their adaptation
to new types of uses in the digital and cross-border environment in the field of research,
innovation, education and the preservation of cultural heritage. The issue of the duration
of copyright protection is addressed.

Section three focuses in detail on the copyright protection of databases in the
Copyright and Related Rights Act. In the “general provisions” as the first point, the
systematic place of this protection in the Copyright and Related Rights Act is presented.
In the second point, the scope of copyright protection is examined - the issues of the
object of protection, the emergence of subjective copyright for the author, the copyright
holder, the presumption of authorship, co-authorship on a database, the content of
copyright as a set of separate powers, the free use of works in the chronology of the three
successive waves of transposition of individual provisions, the duration and inheritance
of copyright. Through the substantive connection of three related provisions, namely: Art.
3, para. 2, item 3 of the Copyright and Related Rights Act, Art. 11 of the Copyright and
Related Rights Act and §2, item 13 of the Additional Provisions, revealed in their
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systematic interpretation, reveal the specific features and the prerequisite (criterion) for
the emergence of copyright protection in the person of the one who has selected or
arranged the works and/or materials included in the database. The relationship between
the creation of the database, which is related to the emergence of subjective copyright,
and between their objective form is analyzed. This relationship has found expression in
the requirement in Art. 3, para. 1 of the Copyright and Related Rights Act that the work
be “expressed in any manner and in any objective form”. It has been noted that in the
case of a database created within the framework of an employment relationship, the
copyright holder is the employer, according to Art. 14 of the Copyright and Related
Rights Act, which is specific only for databases and computer programs and is a
deviation from the rule of Art. 41, para. 1 of the Copyright and Related Rights Act. The
general and specific content of the copyright on databases as a set of separate powers is
indicated. The regulation of the free use of works in the Copyright and Related Rights
Act is analyzed in detail by chronologically tracking the successive amendments in 2002,
2018, 2023 and by the reasons that imposed them, namely, transposition of provisions of
Directive 2001/29/EC and Directive 2019/790 (use through "extraction of information
from text and data"). The issues of the duration, beginning of the term and inheritance of
copyright in databases are examined. The analysis gives grounds to conclude that in
terms of content and form, with some minor exceptions, the provisions of Directive 96/9
have been transposed into Bulgarian legislation accurately. Nevertheless, the critical
review of the positive regulation gives grounds, in a separate third point, to bring forward
a proposal de lege ferenda, caused by the unjustified different treatment of the
employment and labor relationship. The proposed new wording of Art. 14 of the
Copyright Act and its related sections is follows: “Art. 14. Unless otherwise agreed, the
copyright on computer programs and databases created within the framework of an
employment or service relationship belongs to the employer, respectively - to the
appointing authority”.

The last, fourth section of Chapter Two is dedicated to the practice of the Court
of Justice of the EU. The approach of analysis of the case law followed in the
dissertation is justified, determined by the desire to trace the contribution of the CJEU
evolutionary, taking advantage of the unique advantage of a retrospective view. The most
important conclusions from the presented case law in the case Football Dataco Ltd and
others v Yahoo! UK Ltd And others are synthesized. They consist in the acceptance that

the intellectual effort and skill invested in the creation of data should not be taken into
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account for the purpose of assessing whether the database containing them benefits from
copyright protection under Directive 96/9”. Therefore, within the meaning of Article 3(1)
in conjunction with recitals 9, 10 and 12 of the Directive, the concepts of ‘selection’ and
‘arrangement’ do not refer to the effort and skill invested in the creation of the database,
but to that invested in shaping its structure and it is therefore irrelevant whether the said
selection and arrangement substantially complement those data, as well as whether
considerable effort and skill were invested for that purpose. However, even the only
valid criterion mentioned cannot be considered to be fulfilled when the creation of the
database has to comply with technical considerations, rules or requirements which leave
no room for creative freedom. It is also clear from this judgment that the CJEU does not
tolerate other than that referred to in Article 3(1) of the Directive, i.e. from originality,
criteria in national legislation, even if such have traditionally existed before transposition

and in it.

§4. Chapter Three

Chapter Three is dedicated to protection with the special sui generis right.

Section One concentrates on substantiating the thesis why the sui generis right
should be considered as a special intellectual property right. Stepping on the general
theoretical meaning of this term, the thesis is proven that the term sui generis is also used
in Directive 96/9/EC to denote a right distinguished by its specific features, which are
derived. And they are: independence of protection from that with copyright (Art. 7, par. 4
of Directive 97/9); originality - introduction of its own, investment criterion and the
inapplicability of the criterion of originality for ensuring legal protection and (Art. 7, par.
1 of Directive 97/9); autonomy, manifested both in the possibility of its parallel existence
with other regimes of legal protection such as copyright, patent law, trade secret,
trademarks, industrial designs, trade mark, unfair competition, and in its applicability to
both original and non-original databases; uniqueness, consisting in providing protection
not inherent to other objects to the database producer to prevent the unauthorized
extraction and/or reuse of all or a substantial part of the content of this database (Article
7, paragraph 1 of Directive 97/9). Sui generis protection, unlike copyright, does not
require originality in the detail or arrangement of the content, nor creative creation.

Inherent in this legal regime is another criterion for protection, and that is investment. As
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a criterion for protection, the investment is aimed at the acquisition, verification or layout
of the content of the database and is distinguished by substantiality in quantitative or
qualitative terms. The producer, unlike the author, has only property rights, but not non-
property rights.

At the same time, the prevailing understanding is supported and justified that,
despite these specific features, the sui generis right is an intellectual property right. This
is achieved by deriving generalizations by uniting the general, invariant and essential in
the studied object. The sui generis right proves its kinship with other intellectual property
rights through the content of the powers (to use the object of protection, to grant
permission for its use and to counteract illegal use), their exclusive nature; ensuring
limited protection in time - 15 years from the moment of completion of the production of
the database; the methods of implementing the protection of the right.

The fact that the sui generi right extends to both original and non-original
databases complements and finalizes its characterization as the most suitable for the
purposes of protecting this very specific object of intellectual property rights, such as
databases.

In section two, dedicated to the scope of protection with the special sui generis
right, an analysis of the provisions of Articles 7-11 of Directive 96/9 is carried out. The
object of protection is comprehensively clarified, namely, the investment in the database
and its nature, as well as the criteria for protection in Article 7, paragraph 1 of the
Directive, which exclude investments in the creation of data or other content from the
database; the subject of protection - the producer of the database; the content of the
protection, expressed in the presence of two special and independent property rights: the
right to extract all or a substantial part of the content of the database and the right to
reuse all or a substantial part of the content of the database; the nature of these rights
through the prism of doctrinal interpretations and case law; the cases of free use or
exceptions to the right; the effect on persons; the legal status of the lawful user and the
term of protection. It has been clarified that the possibility of databases being potentially
protected ad infinitum due to their continuous updating, laid down in Art. 10, par. 3 of
the Directive with the provision of a new, independent term of protection, is in
contradiction with the principle of timeliness of protection, which is why special
attention has been paid to it and various options for resolving the problem have been
considered. The most conflicting concepts and terms in Directive 97/9/EC, identified in

theory and case law, have been clarified in a multifaceted way. These are the concepts of
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“lawful user” and ‘‘substantial investment”, “substantial part”, “insubstantial part”,
“extraction”, “re-use”, “permanent transfer” and “temporary transfer”. The most recent
amendments to the scope of Directive 96/9 arising from new technologies have been
considered, namely the problem of so-called machine-generated data from the “Internet
of Things” technology. In particular, the provision of Article 43 of Regulation (EU)
2023/2854 of the European Parliament and of the Council of 13 December 2023 on
harmonised rules on fair access to and use of data and amending Regulation (EU)
2017/2394 and Directive (EU) 2020/1828 (Data Act) is taken into account.

Section three contains two points. The first is dedicated to the scope of protection
and contains a detailed analysis of the provisions of Bulgarian law, more precisely in
Chapter Eleven “a” of the Copyright and Related Rights Act, namely Art. 93b-93h,
regulating the right of the producer of databases in Bulgarian law. Following the
systematics of the Copyright and Related Rights Act, the issues of the right holder; the
content of the right; exhaustion of the right; conflict with other rights; rights and
obligations of lawful users; exceptions to the right; duration of the right are consistently
analyzed. In a comparative plan, both the similarities and differences with the provisions
of the Directive, with individual provisions in the law of individual member states and
with copyright protection are highlighted. Such are noticeable in the prerequisites for
protection, the right holder, the content of the right, duration of protection and specific
requirements for the protected object. In short, the prerequisite for the emergence of
protection is not the criterion of “creativity”, but “investment”; the right holder is not the
author, but the producer of the database; the content of the right is more limited; the term
of protection is significantly shorter; the protection does not cover every database that
meets the definition, but only “qualified”, in the sense that one that shows a significant
investment in quantitative or qualitative terms in the acquisition, verification or layout of
the content. Both the positive examples and the weaknesses of the positive regulation
have been carefully studied, mainly related to the inaccurate transposition of individual
provisions of the relevant directives, for example, Directive 2001/29 and Directive
2019/790. 1t is the weaknesses, identified as a result of the extensive critical analysis of
the existing provisions, that justify the separation of the proposals de lege ferenda into a
separate second point in this section. They concern a large part of the provisions under
consideration in the Copyright and Related Rights Act and are formulated specifically,
with the proposed new revisions. The provision of Art. 93¢, para. 2 of the Copyright and

Related Rights Act needs to be brought into line with the precise meaning and content of
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Art. 7, paragraph 1 of Directive 96/9/EC, requiring investment “for the acquisition,
verification or arrangement of the content”, instead of the inaccurate expression “the
collection, verification or use of the content of a database”. The provision of Art. 93d of
the Copyright and Related Rights Act should reflect the fact that not only the sale, but
also all other permitted transactions by which ownership of the original of the work or a
copy thereof is transferred, would result in exhaustion of the right. The territory of the
Member States of the European Union should be supplemented by that of the other
countries party to the Agreement on the European Economic Area, which have been
unjustifiably omitted. In addition, the problems in this provision, raised in connection
with the title of Art. 93d of the Copyright and Related Rights Act, can be overcome by
changing it from “Termination of the right” to “Termination of the right of distribution”.
Thus, the title of the provision will be aligned with the usage in other places in the
Copyright and Related Rights Act, where the legal institution of exhaustion of the right is
regulated, in particular Art. 18a of the Copyright and Related Rights Act. In Art. 93f,
para.2 of the Copyright and Related Rights Act, which expressly regulates the right of
the lawful user to extract and/or reuse an insubstantial part of the contents of the database,
the circumstantial explanation “in qualitative or quantitative terms” contained in the text
of Art.8, para.l of Directive 96/9 has been omitted. This expression serves as an
additional qualification of the way in which the right of the lawful user to extract and
reuse the insubstantial parts of the database is defined. This has been taken into account
in the proposed amendment to this effect. In Art.93h, para.3 of the Copyright and Related
Rights Act, the requirement for a substantial amendment under Art. 10, para.3 of the
Directive should be introduced, in the sense that it should be “the result of an
accumulation of successive additions, deletions or amendments”.

The problems that arise or could arise in the field of exceptions to the special
right of the producer are related to the transposition of the new exceptions for certain
categories of use, namely, for scientific purposes when extracting information from text
and data, within the framework of digital and cross-border teaching activities and for the
preservation of cultural heritage. The misunderstandings caused by the current wording
of the text with the word “information” should be removed and replaced by “data”. The
title of the provision of Art. 26f, para. 1 “Automated analysis of text and information”
should be brought into line with Art. 2, item 2 of Directive 2019/790, which also refers
to the text of the legal definition in §2, item 3a of the Supplementary Provisions of the
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Copyright and Related Rights Act. In this situation, Art. 26f, para. 1 would acquire the
following wording:

“Art. 26f “ Extraction of information from text and data ”

(1) Without the consent of the right holder and without payment of remuneration
when extracting information from text and data under the procedure of this article, the
use of works and other objects of protection by a person who has lawful access to them is
permissible”.

The legal definition in §2, item 3a of the Supplementary Provisions of the Law on
Copyright and Related Rights would acquire the following wording:

“Extraction of information from text and data” means an automated analytical
method, the purpose of which is to analyze text and data in digital form in order to create
information, including, but not limited to, patterns, trends and relationships.

It would be useful to remove the incorrect text wording in Art. 26g, para. 2, item
2 and in Art. 26i, para.2, item 2 of the Copyright and Related Rights Act by clarifying
that reproduction applies to creative databases, and the reference to art. 93¢ applies to
investment databases.

The provision of art. 26h could be improved by removing the controversial texts
from it. The proposal from the provision of art. 26h, para.4, item 1 of the Copyright and
Related Rights Act is proposed and justified. to drop the word "broadcast", instead of
which to provide for "display on screen", as is the case with computer programs.

The word "synchronization" should be dropped from the provision of art. 26h,
para.4, item 2, which introduces unnecessary ambiguity and could give rise to many
disputes, respectively - problems.

The fourth section, the content of which occupies a significant part of the third
chapter, is devoted to an analysis of the case law of the Court of Justice of the EU in the
period from 2004 to 2021 inclusive, as well as of various courts in the Member States,
related to the interpretation of the special sui generis right. This is due to its quantity, its
importance for clarifying the characteristics of the object and the exact scope of this new
sui generis protection, as well as its formative impact on the implementation of the law in
the Member States. The analysis is thematically oriented and focused on the contribution
of each specific court decision to clarifying the most conflicting concepts and terms
mentioned above. In 2004, the CJEU considered the cases Fixtures Marketing Ltd v Oy
Veikkaus Ab, Case C-46/02, ECLI:EU:C:2004:694; Fixtures Marketing Ltd. v. Svenska
Spel AB, Case C-338/02, ECLI:EU:C:2004:696; Fixtures Marketing Ltd v Organismos
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prognostikon agonon podosfairou AE (OPAP),Case C-444/02, ECLI:EU:C:2004:697 and
The British Horseracing Board and Others v William Hill Organization Ltd, Case C-
203/02, ECLI:EU:C:2004:695, known in the literature as the “first quartet” decisions. In
them, the CJEU adopted an expansive interpretation of the term “databases” and at the
same time a narrow interpretation of the term “investments in the acquisition” of the
content of the database. This leads to an effect known in the doctrine as the
“creation/receiving dichotomy”. It is expressed in the fact that the CJEU makes an
important distinction between “creation” and “acquisition” of the content of the database.
According to the decisions, the expression “investment in acquiring the content” of a
database must be understood as referring to the resources used to search for existing
independent materials and collect them in the database and does not cover the resources
used to create the independent materials as such. In short, the investment made in the
process of creating the data is entirely excluded from the scope of sui generis protection.

Subsequent CJEU decisions have clarified controversial doctrinal interpretations
of important concepts in Directive 96/9/EC, including the legal definition of a database.
These include Directmedia Publishing GmbH v Albert-Ludwigs-Universitit Freiburg,
Case C-304/07, ECLI:EU:C:2008:552; Apis-Hristovich EOOD v Lacorda AD, C-545/07,
ECLI:EU:C:2009:132; Football Dataco Ltd and others v Yahoo! UK Ltd And others,
C-604/10, ECLI:EU:C:2012:115; Football Dataco Ltd and Others v Sportradar GmbH,
Sportradar AG, C-173/11, ECLLI:EU:C:2012:642; Innoweb BV v Wegener ICT Media
BV, Wegener Mediaventions BV, C-202/12, ECLI:EU:C:2013:850; Ryanair Ltd v PR
Aviation BV, C-30/14, ECLI:EU:C:2015:10; Freistaat Bayern v Verlag Esterbauer
GmbH, C-490/14, ECLI:EU:C:2013:850; and CV-Online Latvia® SIA v ,,Melons* SIA,
C-762/19, ECLI:EU:C:2021:434.

The concept of “substantial investment” as a criterion for protection has equal
weight to the concept of originality in copyright and therefore its comprehensive
clarification is one of the tasks of the study. This concept is not defined in the Directive,
respectively, it is the subject of research disputes and it is not surprising that it is
recognized as one of the most problematic, with polarized positions among stakeholders.
This is why the study focuses on how and why, in the specific context of the facts of the
analyzed case, the CJEU qualifies the investment as “substantial” or vice versa, applying
a quantitative and/or qualitative criterion for this purpose.

The concept of “substantial part of the database” within the meaning of Art. 7,

para. 2 of the Directive, as well as its relationship with the concept of ‘“substantial
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investment”, is the focus of the decision in the case Apis-Hristovich EOOD v. Lacorda
AD. Interpreting these terms, the CJEU accepted that when the database is composed of
separate modules (subgroups), the volume of materials allegedly extracted and/or reused
from one of these modules must be compared with the total content of this module, if this
separate module can in itself constitute a database within the meaning of the Directive.
Otherwise, a comparison must be made between the volume of material allegedly
extracted and/or reused from the various modules of that database and its total content.
This is a question of fact in the specific case, but the definition of a database is so broad
that it is likely that a module could qualify for protection separately from the entire
database if the condition of a “sufficiently substantial” investment is met. The fact that
the modules can be sold separately as independent products is not decisive, since the
definition of a database is not based on commercial considerations but on legal ones. The
Court confirms its case-law that the concept of a substantial part refers to the amount of
investment in the acquisition, verification or arrangement of the content, and not to the
quantitative ratio between individual parts of the content of the database. The actual
value of the material is not a relevant factor. A quantitatively insignificant portion of the
content of a database may be a qualitatively significant portion if there has been a
significant human, technical, or financial investment in acquiring, verifying, or
formatting the content of that small portion.

The decision in the case Apis-Hristovich EOOD v. Lakorda AD is also of great
importance for the interpretation of the terms “permanent transfer” and “temporary
transfer” of all or a substantial part of the contents of a database as the acts characterizing
extraction. The difference between “permanent transfer” and “temporary transfer” in
Article 7 of Directive 96/9 according to the CJEU is the duration of time during which
the materials extracted from a protected database are stored on a medium other than that
database. In addition, the decisions of all judicial instances in Bulgaria in the case Apis-
Hristovich EOOD v. Lakorda AD have been analyzed, given that this case is the
Bulgarian contribution to the interpretation of the legal protection of databases in EU law.

The infringement of the special right of the database producer is carried out with
the actions of “extraction” and “re-use”, therefore it is not surprising that these terms are
often the subject of disputes and interpretation by the courts, respectively - the subject of
the specific research interest. The analysis is aimed at clarifying the court's motives in
establishing the factual composition of the acts of “extraction” and “re-use” and their

compatibility with the “broad interpretation” of these two terms adopted by the CJEU.
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This was done in the context of individual cases such as The British Horseracing Board
and Others, Directmedia Publishing GmbH v Albert-Ludwigs Universitit Freiburg,
Freistaat Bayern v Verlag Esterbauer GmbH, Football Dataco Ltd. v Sportradar GmbH,
Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions BV and CV-Online
Latvia SIA v Melons SIA. It has been established that direct access to the database is not
a prerequisite for qualifying the acts of “extraction” and “re-use” as infringements of the
sui generis right; “extraction” represents all “unauthorized acts of misuse of all or part of
the contents of a database”, regardless of the nature and form of the operational means
used (such as hyperlinks and metatags); the scope of the concept of “re-use” also
includes acts consisting in sending, via the web server of a given person to the computer
of another person at the request of the latter, data previously extracted from the contents
of a database protected by the sui generis right; the provision on the Internet of
alternative access to a protected database by a “special metasearch engine” is “re-use”
within the meaning of Art. 7 para. 2 letter “b” of Directive 96/9. The reasons of the
CJEU for clarifying the content of the actions for the permanent or temporary transfer of
all or a substantial part of the contents of a database in the currently available court
decisions are also analyzed. Special attention is paid to the latest decision in the case CV-
Online Latvia” SIA v “Melons” SIA, conditioned by the change made by it in the
previous practice of the CJEU. It consists in adding another one, indicated as the main
criterion for determining whether there is a violation of the sui generis right, namely - the
risk of the return on investment by impairing the income from the use of the database.
The reasons behind this rather surprising, according to some authors, change in the
practice of the CJEU are clarified.

Special attention is paid to the question of what is the legal position of a creator
(and not a producer) of a database that meets the legal definition in Directive 96/9, but
does not meet the criteria for protection by either copyright or the sui generis right in the
same. This is due to the “broad definition” of the term database adopted by the CJEU,
together with the creation/reception dichotomy. This has the “secondary” effect of
forming a group of databases that meet the definition in Art. 1, par. 2, but which are not
protected by copyright on the basis of Chapter II of Directive 96/9/EC, nor by a sui
generis right on the basis of Chapter III of the same. The answer to this question is
derived from the analysis of the case Ryanair Ltd v PR Aviation BV. According to the
CJEU’s ruling on it, Directive 96/9/EC must be interpreted as not applying to a database
which is not protected by copyright or the sui generis right on the basis of that directive.
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It follows that Article 6(1) and Articles 8 and 15 of the Directive do not prevent the
creator of such a database from establishing contractual restrictions on its use by third
parties, without prejudice to the applicable national law. Against the background of this
case, a critical assessment of the positive regulation has been made in relation to the
possible negative consequences for the subject of protection and the legitimate users
which logically follow from such an interpretation.

The last section, fifth in the third chapter, examines the trends in the legal
protection of databases. They are assessed in their relationship with the development of
technologies, as well as with the ongoing efforts to deepen the integration processes
within the EU. The relationship “databases - technologies” is clearly expressed due to
their technical nature and the diverse nature of the database content and materials. That is
why the study of this relationship deserves its own place. The main research question
posed and studied in the work is: whether “artificial intelligence databases” can be a
protected object according to the two protection regimes established by Directive 96/9,
namely, with copyright and a special sui generis right. The author advocates the thesis
that the very expression “artificial intelligence databases”, which is found in the
literature, is inaccurate according to the arguments stated in the study. It is reasonable to
conclude that there is no obstacle to the database including texts, sounds, images,
numbers, facts and data generated by artificial intelligence technologies; there is also no
obstacle to the database manufacturer’s investment in artificial intelligence systems
being assessed as a ‘“substantial investment”. It is also possible for the artificial
intelligence system to be used both for “creation” and for “acquisition, verification or
layout of content” within the meaning of the CJEU case law. However, what is decisive
in this case is not all these possibilities, but the fact that the artificial intelligence system
itself cannot be an element of the “database” subsystem, because it is an element external
to this subsystem. This leads to the conclusion that in both options for investing in an
artificial intelligence system - one that only generates/creates in the narrow sense and
one that verifies and presents data, and even hypothetically, if investing in both at the
same time, this investment will not be protected by sui generis law. As for copyright, the
issue is resolved unambiguously - the common standard for granting copyright protection
established in Directive 96/9 and in EU law, namely - the standard of originality, does
not provide for the protection of databases "created" by artificial intelligence systems.

Only a human can be an author.
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The main conclusion that is maintained in relation to artificial intelligence
systems is that at this stage of technology development there is no urgent need to
radically change the entire system and principles of intellectual property law. But it is
desirable to permanently analyze the possible impact of new technologies on the legal
framework, with the aim of timely updating it, after careful assessment of such a need.

The possible connection of the research subject with another modern
phenomenon, not a technology, which has the potential for a more radical impact on the
legal protection of databases, as it is currently, is touched upon. This is the phenomenon
of “big data”. In fact, their impact on the technology of ‘“databases” is real and
undoubted. A prognostic approach has been used to see how the main contradiction in
the phenomenon under consideration may affect the legal framework in the area under
study. And it is the contradiction between the speed with which the volume of big data is
growing and the state of the technologies for their processing. The arguments “for” and
“against” the exclusion of big data from the scope of the legal protection of databases

have been examined and a conclusion has been formed for this purpose.
§5. Conclusion

The conclusion systematizes the conclusions formulated in the individual
structural units of the dissertation, emphasizing why databases represent a significant
challenge as an object of legal regulation, which necessitated the introduction of a two-
tier regime of their legal protection in the law of the European Union.

The study of the genesis of the database object as an economic and technical
phenomenon that led to the emergence of its legal protection is a prerequisite for
revealing its essence as an object of civil legal relations. The historical review of the
legal protection of databases allows us to understand why databases are protected by
copyright as collective works. In turn, the clarification of the legal nature of the sui
generis right through the prism of the general theoretical meaning of this term
emphasizes its uniqueness, originality, autonomy and independence in comparison with
existing rights and protection regimes.

At the same time, the thesis has been imposed that this is a peculiar intellectual

property right, even though it stands alone in the hierarchy of intellectual property rights.
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I11. Main scientific contributions of the dissertation

The dissertation work contains the following main scientific contributions:

1.The work represents a scientific novelty for our legal literature as the first
independent monographic study in our country, dedicated to the problems of legal
protection of databases in EU law and in Bulgaria.

2. The application of an interdisciplinary approach and knowledge in clarifying
the object of legal protection and the related more versatile and comprehensive analysis
of fundamental concepts for the clarification of the two legal regimes of database
protection.

3.A detailed study of the emergence of the database object as an economic and
technical phenomenon, as well as the genesis of the idea of its legal protection;
historical and comparative analysis of the trajectory of its enshrinement in EU law;

4.A detailed comparative analysis of the two main forms of legal life, namely
legal doctrine and judicial practice, significant in volume and diverse in content. Their
logical arrangement in the exposition makes visible the influence of the two classical
traditions - the continental and the Anglo-Saxon, on the current state and dynamics in the
legal protection of databases;

5. A comprehensive review and analysis of all decisions issued by the CJEU to
date on preliminary rulings in accordance with Article 267 of the TFEU. The systematic
and methodical arrangement of the exposition in this part offers a comprehensive
exposition of the interpretative practice on fundamental issues, such as that of the legal
definition of databases and the most conflicting concepts, notions and terms in Directive
96/9/EC, such as the dichotomy "creation/obtaining", "substantial investment" and
"substantial part of a database"; "extraction", "re-use", "permanent transfer" and
"temporary transfer". The problems representing a “surprising” and undesirable “side”
effect for the subject of protection and for the legitimate users, which arise from the
expansive interpretation of the term “databases” in its legal definition, simultaneously
with the adoption of the “creation/receiving” dichotomy, are clarified;

6. Clarification of the specific, but also of the general features of the sui generis
right, which, by uniting the general, the invariant and the essential, characterize it as an

intellectual property right. Substantiation of the author’s thesis that the sui generis right
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is most suitable for the purposes of protecting such a specific object of protection as
databases, extending to both original and non-original databases.

7. Comprehensive study and analysis of the object, subject and content of
copyright and the right of the producer of databases in the relevant provisions of the
ZAPSP. Analysis and assessment of their transposition in our country with a view to
achieving the due result.

8. Bringing forward proposals for improving the Bulgarian legislation in both its
regimes of database protection, based on the critical assessment of the weaknesses in the

positive regulation.
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