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[TybnuuynaTa 3amuTa Ha AUCEPTAIMOHHUA TPYH e ce cheTon Ha 30.06.2025 r., 3ama

.... Ha YHCC, rp. Codusi.

MaTCpI/IaJ'II/ITC IO 3alnuTara wie 6’BI[aT HY6J'II/IKYB3HI/I Ha HWHTCPHCT CTpaHUIaTa Ha

YHCC (http://www.unwe.bg ) u e 6b1aT Ha pa3MoIoKEHHE Ha HHTEPECYBAILIIUTE CE B CEKTOP

,Hay4dHH cbBeT U KOHKypcu“, nupeknus ,,Hayka“ B YHCC, rp. Codwus.

H3kazeam nati-0va00Ka U UCKpeHa NPUHAmMeIHoCm u 0.1a200apHOCI KoM HAYUHUS MU
pvKkogooumen — ooy. 0-p Ceemna Mapunosa Kvhesa, 6e3 uuumo Hanvmcmeus, movpnerue u

NnoOKpena mo3u mpyo Hamauie 0a npuooodue c80s 3a8bpuleH U0 U HAYYHA CIOUHOCHI.

bnacooapss u na npenooasamenume om rkameopa ,, Ilyonuunonpasnu Hayku‘ Kvm
FOpuouuecxkus paxynmem na YHCC 3a enacysanomo oosepue, benexckume u npenopwvKume

npu 00cvICcOanemo Ha OucepmaquHHuﬂ mpyd, KAKmo u 3a msaxuama nojiodxcumeiliHia OyeHKda.


http://www.unwe.bg/

.  OBIIA XAPAKTEPUCTHUKA HA JUCEPTAIIMOHHMS
TPY]I

1. Heoﬁxodumocm, AKmMyYaiHoOCm U NpAKmMu4eCKo 3Havenue Ha u3cneoéanemo

Hacrosimust nuceprauinoHeH Tpya 3acsara TeMa, KoTo MOXKe /1a ObJie Ope/iesieHa KaTo
aKTyaJlHa He caMo OT IJIe/{Ha TOYKa Ha TEKYIIH OOLECTBEHHU PA3BUTHS U CIIy4Bally C€ CbOUTHS,
HO 3a IPaBOTO M300110. BeIpocuTe 3a Bb3HUKBAHETO HA IIPABOTO, HEroBaTa JIETUTUMHOCT,
BAJIMIHOCTTAa Ha MPABHUTE HOPMH U 3a BpPb3KaTa C MO-BUCII, (PyHAAMEHTaNICH, MeTa(hu3nyeH
(O chIIECTBO MOpAJIEH) KPUTEPUI, KOMNTO € allpuopeH, Ce SBABA JUCKYCHOHEH B IIpaBHAaTa
TEOpHsl OT MOXe OU XWIAZOJETEeH MEepUo OT BpeMe — 3alouyBailki OT WAEUTE, Pa3BUTU OT
JPEBHOTPBIKUTE U JAPEBHOPUMCKUTE (PUIOCOPU U FOPUCTH, U CTUTAlKU /10 ChbBPEMEHHHTE
IpeicTaBuTeNn Ha (uiaocopusita Ha TMPaBOTO W NPABHUS IMO3UTHUBU3BM, 3aeMalld

IMPOTHUBOIIOJIOKHHU IMMO3HULWH I10 pasrjicKaaHaTta MaTcpus.

AKTYyaJTHOCTTa Ha JIUCKYCHSTa 3a MSACTOTO M XapaKTepa Ha MOPAJHUTE OCHOBAHMS Ha
MPaBOTO M HA4YWHA, [0 KOWTO 4Ype3 TSIX CE Ch3/laBa M JETMTHMHUpPA CaMOTO MPABO U MPABHO
SBJICHUE, € TPOAMKTYBaHA MPEAW BCHYKO OT PA3BUTHETO HA OONICCTBCHUTE OTHOIICHUS B
HCTOPUYECKU KOHTEKCT U CHPSIMO ChBPEMHUETO. Bb3HMKBAaHETO HA €K3UCTEHIMAIHU KPU3H 3a
00II1eCTBOTO, KOUTO MOTAT Ja ObJIAT ONPECIICHH C BbBEACHOTO OT MapTuH Xalaerep nmoHsTHe
3a ,,KpU3H HA OCHOBHUTE MOHATHA UJIU OLIE KaTo ,,A3BbHPEAHOCT  , MPEACTABIISIBALIA BOMHH,
COIIMAIIHM U WUKOHOMHUYECKH CBTPECEHHUS, PAa3BUTHUETO HA TEXHOJOTHUTE M H3KYCTBEHHS
untenekt (UMW), riobamusanusaTa, MOCTaBIT TMOJA BBIPOCA HHTETPUTETA, CMHUCHIA,
¢bunocodpusita, CHABPKAHUETO U ILETUTE HA peAuIiia OOIIECTBEHH CHUCTEMH, KaTo TOBa HE
M3KJTII0YBA U MIPaBOTO. TOBA Ce MOIIbPKA U OT TPAAUIIMOHHOTO BBB (Pryiocodusita Ha TPABOTO
CTaHOBHUIIIE, Y€ MPABOTO, KOraTo OBbJIe JUIIEHO OT Bph3KaTa CH ¢ PyHIaMEHTAIIHUA KaTEerOpHUH,
KaKBUTO Ca CIIPaBeIIUBOCT, CBOOOAA, UICTHHA, PABEHCTBO, IBJIT, MUP (pa30UpaHu B paMKUTE
Ha JMCEPTAllMOHHHS TPYA KaTo ,,MOpajdHU IMpaBHU OCHOBAHUS ‘), TO TyOM CBOATa MpaBHA
MPUPOJIa M c€ MPEBPHINAa B OOMKHOBEHA TEXHOJIOTHS Ha BJIACT W YIIpaBJIEHUE, pa3npenensiia
10 HOpMAaTHBEH pejl GaKTHUYECKUTE CHUIIH B €IHO 0011ecTBO. CXOIHU MOHATHS, YIOTPEOsSBaHU
B TEOpHsATa, ca ,,HEMPaBUIHO MpaBo‘, ,,3aKOHOBO HEMpPaBO‘, ,,Ha/J3aKOHOBO IpaBo®, 3a Ja
omumar (yHIaMEHTallHaTa W Hepa3puBHA BPH3Ka HA MPABOTO C MOPAIHUTE KAaTETOPHUHU.

HHCGpTaHI/IOHHOTO H3CIICABAHC pPas3rjcxkaa BBHIIPOCAa 3a OCHOBAHHUATA HaA IPaBOTO B ABETC



IIOCOKH — KaTo (b}’HI[aMeHTaHHO IIOHATHUC 3a ITPABOTO I/I306H_[O M B KOHTCKCTA HAa CbBPCMCHHHUTC

PCAITHOCTHU U PUCKOBC 3a HCTO.

N3cneaBaHoTO MMa aKTYyaJIHOCT U 110 OTHOILIEHUE Ha MPEJICTaBEHOTO B HErO MOHSITHE 32
,,[TABIJTM3AIIIOHHO MPaBo‘‘, 000CHOBABAIIO BpPb3KaTa Ha MPABHUTE CUCTEMH, PA3BUTU 4pe3
UHTEepOpeTanus W pa3OupaHe Ha MOpAJIHUTE OCHOBAaHUS HA MPAaBOTO, M TOHITHETO 32
LIMBHIIM3AIMg B KOHTEKCTa Ha BbBedeHata oT CaMiobia XBHTHHITHH Hued 3a ,,cOIbCBK Ha
uuBuian3anuure. IlpaBHaTa cucTeMa ce sBsiBA TPAJAMBEH €JIEMEHT OT MOHSTHUETO 3a
LIIUBHIM3AIMA U MMa HEpa3puBHA BpPB3KA C KyIATypa M 00pa3yBaHOTO IPaBOCHh3HAHHE.
BbmpochT 3a NMBWIM3ANMUATE W TEXHHS ,,CONBCHK® C€ SBSIBA OCOOEHO akKTyalieH B
ChbBPEMEHHATa JEHUCTBUTEIHOCT M BPEMETO CJEJ pas3laja Ha JBYIOJIOCHUSA MOJIUTHYECKHU
Mozen ¢ kpas Ha CryzaeHarta BoiiHa. B ToBa OTHOIIEHHE ce M3MO0JI3Ba TEPMUHOJIOTUATA Ha

Camioba XBHTHHITHH.

[IpencraBeHOTO B TO3U TPyA M3CIEABAaHE HAa MOPAJIHHUTE OCHOBAaHUS Ha MPABOTO HE
MpeTeHaupa 3a uzuepnarenHoct. OnpenensiHeTo Ha TOJIKOBa OCHOBOIIOJArallo MOHATHE 3a
MPaBOTO Y IPABHOTO SIBJIEHWE U3001110, CBBP3aHO C APYTH, U3BBHIIPABHU KaTEropuu, O MOTJIO
Jla ce pas3riex/ia upe3 APyru U KOPEHHO PAa3IMYHU MOAXO0AU UM J1a ObJe OTXBBPIIEHO 300110
Karo Te3a, KaKTO TOBa CE€ IMpPaBH OT MPEJACTABUTEIUTE Ha MPABHUS MO3UTHUBU3BM U
HOpMaTuBU3Ma. Pasrimepanure BBIPOCH MoraT jAa ObJaT MpeaMeT Ha Pa3InyHU WU JOpU
MIPOTUBOMNOJIOKHU CTAHOBUIIA B PAMKHUTE Ha IIPaBHATA TEOPHsI, HO Bb3HUKBAHETO Ha AUCKYCHUS
[0 Taka MOCTaBeHaTa MpoOjieMaTHKa MOXE €IMHCTBEHO Ja 000rath HaydHOTO MO3HaHHUE,

npaBHATa TEOPHsI U FOPUCTIPYICHIIMS (IPaBHATA MPAKTHKA).

2. Ilpeomem, obexm, yenu u 3a0auu HaA U3C1EO8AHEMO

OO0eKT Ha K3CIEeABAaHETO B HACTOSIINS AUCEPTALIMOHEH TPYA € BBIPOCHT 32 MPABHUTE
OCHOBaHUS B TSXHAaTa alpuopHa, MeTadpu3NyHa U MOpaIHA MPUPOJIA U TEXHUAT XapaKkTep Ha
OCHOBOIIOJIAraIlo, apryMeHTaTUBHO MOHATHE 3a IPAaBHUTE HOPMHU M 32 IIPABOTO U3001110 (KaKTO
U TPaBHUTE CHCTEMH, MHCTUTYTH, oTpaciu). IIpenmer Ha u3cieqBaHeTo € MpUpojaara Ha
MOpAJIHUTE OCHOBAHMS Ha IPAaBOTO, Bpb3KaTa UM C MOHITUSTA 32 JETUTUMHOCT, BaJIUIHOCT U
MpaBHa CHUCTEMa U TIXHOTO MSCTO CHPSIMO IPAaBOCH3AABAHETO M MPABOIPHIIArAaHETO
(mpaBopa3naBaneTo). HampaBeHa e 1sJ10CTHa XapakTepUCTHKA Ha MOHATHETO 32 OCHOBaHME Ha
[IPaBOTO, HETOBUTE CBIIHOCT M MICTO B IpaBHaTa CHCTeMa. B uncTOpuYecku IUIaH ca

pasri€aad BOACIUTE MMOJTUTUKOIIPpABHU TCOPHHU MO OTHOMICHUEC HA MOPAJIHUTE OCHOBAHUA HA
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IpaBoTO, pritocopusTa Ha MPABOTO U €CTECTBEHOTO NpaBo. HanpaseH e npernen Ha npuHOCa
3a IIpaBHATa HayKa Ha JIBETE BOJCIIM NMEHA BB (PritocodusaTa Ha MpaBoTO B bearapus, Kouto
ce aHra)Xupar ¢ BbIIpoca 3a npaBHUTE ocHOBaHUA — pod. Lleko TopOoB u mon. Muxaiinnaa
MuxaiinoBa. [IpencraBeHa e Teopus 3a IPaBHATE OCHOBAaHUS M IIPaBHATA CUCTEMA KaTo

CJICMCHT OT INOHATHUECTO 3a HMBHUJIU3aIMA.

MopanHuTe OCHOBaHHMS Ha IPABOTO ca pasriieflaHu KaTo MpaBooOpasysail (HakTop B
CBETJIMHATA Ha Ch3/[ABAaHETO Ha KOHCTUTYLIMOHHOIIPABHU HOPMH C M3CJICBaHE HA IPAKTHKATA
B Ta3u o0yacT HpH Ch3AaBaHeTo M pa3BuTHeTo Ha KoHcTHTyrnmsata Ha CbheanHEHHTE
aMEpPUKaHCKU AT U ThpHOBCKAaTa KOHCTUTYLHsA. BbB Bpb3Ka ¢ MOpaIHUTE OCHOBaHUS HA
MPaBOTO ¥ TAXHOTO MSICTO B IIPAaBOpa3AaBaHETO U MPABONPHIIATAaHETO € Pa3rieiaH MOJICIIbT Ha
HPELEeCHTHOTO MPABO U ca IIOCOYCHU HAYMHHU, [10 KOUTO TOM CE OTIMYaBa OT KOHTHHECHTAIHATA
npaBHa cuctema. OOpbIa ce BHUMaHKE Ha ,,TPYIHHUTE Jena‘, pojsiTa U MACTOTO Ha OCOOCHHUTE
MHCHUA, CT)IIC6HOTO CaMOOrpaHn4aBaHeC U C’BI[G6HI/I$I AKTUBU3bBM KAaTO JOKTPUHU, U OTUIICMUTCE,
KOWUTO MOrar aa BB3HHUKHAT IIPH BBTPCHIHOTO yGC)KIIeHI/IC II0 OTHOUICHUC Ha IIPABHUTC
ocHoBanus. IlocodeHn ca peauia NpPUMEPH OT MpPAaKTHKaTa Ha BbPXOBHHS CbhA Ha
CheMHEHUTE aMEPUKAHCKH 1IAaTH 110 Bojely aena kato Roe v. Wade, Marbury v. Madison,
Brown v. Board of Education, Dobbs v. Jackson’s Women Health Organization, Obergefell v.
Hodges n npyru. B pamkute Ha aucepTaiOHHOTO M3CIeBaHE € IePUHUPAHO ITOHATHETO 3a
,,A3BBHPETHOCT" B KOHTEKCTA Ha MpaBHATAa JCHCTBUTEIHOCT M Ca pasrjedaHd KOHKPETHH
clydal — BOWHA, TMaHAEMHs, M3KYCTBEH HWHTEJIEKT, COLUUATHH ¥ WKOHOMUYECKH KpH3H,
,,Merasanﬂaxn“ — KOUTO MNpPEACTABJIABAT PHUCK 3a IMBJIHOLCHHOTO IMPUJIAraHe Ha MOPAJIHUTC
OCHOBAHUA Ha IMPABOTO U €PO3UPAT TCXHUA CMHCDHI U 3HAYCHHUEC B MPECICABAHCTO HA JAPYIrU
1eNT, 0OOCHOBAHU C IPYTH apryMEHTH, HO CE IT0COYBa, Y€ TOBa MOXe Ja Ob/ie IpeIMEeT U Ha

pasjiniHa, 10pru NpOTUBOIIOJJIOKHA TPAKTOBKA.

Heara Ha HacTOsAMMS TPYyA € MOCTMTAHETO Ha €JHO ISUIOCTHO, CTPYKTYPHPAHO U
000CHOBaHO B MaKCHMaJHa CTENEH MNpeABHJl 00XBaTa Ha MOHATHETO H3CJEBaHE, KOETO Ja
MOKa)ke pOJIsiTa U MACTOTO Ha MPABHUTE OCHOBAHM, TSAXHATa alpHOpHA, MeTadu3uyHa U
MoOpajHa MpUpoAa KaTo 000CHOBABAIIO, APIYMEHTHUPAIIO U JIESTUTUMHPAIIO CIIPSMO MPaBOTO
SIBJIGHUE, TAXHOTO MSCTO MPHU MPaBOCH3JaBAHETO, MPAaBONPUIIATAHETO W MPABOPA3/IaBaHETO.
N3cneaBaneTo 1enu na JOKaXe, 4ye MPaBHUTE OCHOBAHMUS BBIPEKU TAXHOTO HENPOMEHSIEMO
3HAUEHHUE U ChIBbPKAHUE, Ca IPETHPIISABAIMN IIEPUOIN HA ,,pa3lINpsABaHE’ U ,,CBUBAHE™ U JOPU
,[IpEMaxBaHe* B UCTOPHUUECKU KOHTEKCT, KOUTO UJIM Cca OrpaHWYaBaJid MPaBOTO KaTO TaKoOBa,

WJTU Ca TO 00€3CMHUCIISITN, TPEBPBINANKHU TO B ,,HEIPABUIHO MPABO*, pa3TiekKAaHO KaTO KPU3a



Ha OCHOBHHUTE MOHATHSA. T0O3M npoliec € B 3aBUCUMOCT OT TSAXHATAa MHTEPIIPETALIMS U ThIKYBaHE
B KOHTEKCTA HAa UCTOPUYECKUSA MOMEHT. Llen Ha u3cineBaHeTo € U JOKa3BaHETO Ha Te3aTa, ue
MOpPQJIHUTE OCHOBAHMS Ha MPABOTO HE Ca CTAaTUYHU KATErOpUHU, KOUTO CE€ ,,U3UuepHBatr: C
MPAaBOCH3J]JaBAHETO, & HMMAT CBOETO MSICTO W IO OTHOIIEHWE Ha NPAaBONPHUIATAHETO U
MpaBoOpa3aBaHeTO B PA3IMYHUTE CHUCTEMH, IIUBHJIM3AIMOHEH XapakTep, ¥ MoraT aa ObaaT
MMOCTaBCHH HA HOBW ,,M3MUTAHUS* 11O (opmara Ha PUCKOBE, 3aIUIaXH WM ,,A3BBHPEIHOCT,
KOETO ¥ B €JTMH HACTOSIIl MOMEHT JIa UMa CHJIHO HETAaTUBHO BIMSIHHUE CIIPSMO MTPABOTO U300III0

1 HETOBOTO pa3BHUTHUC.

3a U3NBIHEHHWE HAa Taka IIOCTaBEHUTE ILeau ca (OPMYJIUPAHH  CIIETHHUTE

H3CJICOA0OBATCIICKU 3alaYH.

1. Ja ce mpocnemu CBITHOCTTa, CMHUCHIA, MSICTOTO W XapakTepa Ha
MOHATHETO 3a ,,0CHOBAaHME HA NPABOTO B OOl KOHTEKCT, HETOBOTO (HIOCOPCKU
€CTeCTBO, KAaKTO M OTIEIHHUTE pa3paboOTKM Ha KiIachuyeckaTa U ChBpPEMEHHATa

¢bunocodus Ha MPaBOTO BHPXY HETO.

2. Ha ce pmamar ompeneneHuss W Jla C€ TPEACTABAT TEOPUTUUYHUTE
ITOCTAaHOBKH M JOCTIDKCHHS 1O OTHOIICHHE Ha OCHOBOIOJIAralld 3a TEeOopHsATa Ha
MPaBOTO MOHATHUE KATO ,,JISTUTUMHOCT®, ,,BaJIUTHOCT ", ,,lipaBHA CUCTEMA™, ,,cCHCTeMa Ha
MpaBoOTO®, ,,IPaBEH MPUHLHUII, BKIIOUUTEIHO Ype3 IMPEJCTaBSIHE Ha IMO3UIMHUTE Ha

BOACHIU IMPEACTABUTCIIN HaA 6’I>J'Il"apCKaTa " 9y)KACCTPaHHA aKaACMHUYIHa MUCDHJIL.

3. I[a CC pasrjieaar MsiICTOTO, poOJiiATa H (bYHKHHHTe Ha MOpPAJIHUTE
OCHOBAaHUd Ha IIPABOTO KAaTO npaBoo6pasyBam (l)aKTOp C TIIpocCiICAdBaHEC Ha
HUCTOPUYCCKH IMPUMEPH U MPAKTUKH B CBCTJIIMHATA HAa CH3JaBAHCTO WM PA3BUTUCTO HaA
KOHCTUTYHHOHHOIIpAaBHHU HOPMH W MOACIIM C KOHKPCTHU MPUMCPU OT UCTOpUATA HaA

MIPaBOTO U MpaBHATa TEOPHUS.

4. [a ce mpencraBu JUCKYCHOHHUAT BBIIPOC 32 MOPATHUTE OCHOBAaHUS Ha
MPaBOTO, TSIXHATA POJIS ¥ MSICTO B IMPaBOIPHIIaraHeTo (IIpaBopas3aBaHETO) U pa3IuKara
B MMOJXOJUTE B MPEIEJECHTHOTO MPAaBO M KOHTHHEHTAJIHATa MpaBHA CUCTEMA, KaTo Ce
pasriienaT MOHATHATA 3a MpaBONpUIIaTaHe U MpaBOpa3/laBaHe U Ja ce IafaT mpuMepu

10 OTHOIICHHEC HaA ,,TPYAHUTC ,uena“, ocoOeHuTe MHCHUS, TOKTPUHUTC HaA C’[:I[G6HOT0



caMOOIrpaHM4aBaHE H CT),I[G6HI/I$I AKTUBU3BM, OUJICMUTE, KOHUTO BB3HHUKBAT IIPECO

BBTPEIIHUTE YOCKICHHS.

5. Ha ce manme ompeneneHue Ha TMOHSATHETO 3a ,,U3BBHPEIHOCT KaTo
OCHOBEH PHCK 3a IPAaBHUTE OCHOBAHUS U J1a C€ HAIIPABH CPABHEHUE C JPYTH U3I0JI3BaHU
o0l KaTeropuv, HO OTHOCMMH KbM IIpaBHAaTa JEHCTBUTEIHOCT — PHUCKOBE,

,Merazamiaxu‘, ,,A3BbHPEIHNA CUTYyaIlUU"‘, IMAIX 001 KOPEH.

6. B3emaiiku nipeABu pa3BUTHATA U CTPYKTYPHH IIPOMEHH B €IMH OO,
mI00aeH TUIaH 3a MOCJIEIHUTE TPUIIECET TOJAWHH Ja C€ MPEJCTaBAT IMOHATHATA 3a
OCHOBaHHMS Ha TIPABOTO M TIpaBHA CHCTEMa B CBETJIMHATA Ha TIOHATHETO 3a
,,IUBWJIM3AIHUA " U ,,cOTbCHK HAa IUBIJIM3AIMUTE, KATO c€ 0OOCHOBE MpaBHATa CUCTEMA
KaTo BOJICIT €JIEMEHT Ha MOHATUETO 32 IUBUIIU3ALIMS 3a€]THO C KATETOPUH KaTO KYITYypa,

peiaurusa, Cb3HaHUC U IPpYyT'U.

7. Jla ce pasrienar CbBpEMEHHUTE PUCKOBE 3a IPAaBHUTE OCHOBAHMS U
[IPaBOTO M300110, KOUTO Ca B CbCTOSHUE J1a TM €pO3UPAT, IPOMEHAT WJIM IPEMaxHaT
TAXHOTO 3HAYEHHWE M CMMCHJ — BOMHM, NAHAEMUHU, U3KYCTBEH MHTEJEKT, COUUAIHU U

HUKOHOMUHYCCKH KPH3HU.

3. Memooonozusa na uzcieosanemo

3a U3NbJIHEHUE Ha Taka JAe(UHUPAHUTE 33JauyuTe ca U3MOJI3BaHU HAYYHH METO/AM 3a
HATPYNBAHE W AaHAJM3 HA NMO3HAHME, KOUTO Ca XapaKTEpHU 3a OOILIECTBEHUTE HAyKU
(XyMaHMTapHHU U IOPUIUYECKH), C 1IeJ Ch3JaBaHe Ha €IMH 00XBaTeH, KOMIUIEKTEH U CUCTEMEH
MOJIX0/, KOMTO J1a Jajie LSAJIOCTeH aHalIu3, HaOenexu Hall-Ba)KHUTE MOMEHTH M OTuYeTe Hail-
3HAYMMHUTE HUCTOPUYECKH M CBBPEMEHHU pa3BUTUSA 110 OTHOLICHHME HA €IUH TOJIKOBA

BCCCTPAHCH IIPaBCH q)eHOMeH, KaKBbBTO Ca MOPAJIHUTC OCHOBAHHWA HA IPAaBOTO

[TpunoxeHn ca METOOUTE HAa aHalIM3, CHUHTE3, CPABHUTEJIHUS METOJ, METOAMUTE Ha
MHAYKIUS U JeTyKIHs, KaTo Ype3 MPUIIoKeHaTa METO0I0rus ca popMyJIMpaHu Te3H, U3BOAN
¥ ca M3BE/ICHN KOHKPETHH 3aKJII0YEHNs. B paMKuTe Ha AHcepTannoHHOTO H3CIeBaHe 0COOCHO
MSICTO 3aeMa HCTOPHUKOINPABHHUAT METOMA, KOWTO TMpOCiesBa KOHKPETHH HMCTOPUYECKU
pa3BuTHs B 00JacTTa Ha TEOpHUATa Ha MpaBoTO, (uiocoduara Ha mpaBoTo U GHIOCOPUSI

n3001110.



[Ipuio’keH € U CpaBHUTEITHONPABHUAT METOX 110 OTHOUICHHE HA KOHKPETHH NPAaBHU
CHCTeMH, pa3OupaHus 3a MOHATHA, Ne(UHHULINY, IPaBHA MpaKTUKa. [IpuiioskeHn ca MeToanuTe
Ha MHTEPIpETalUs U ThIKYBaHE Ha ChACOHA MPaKTHKA, HOPMAaTUBHA ypeada U Ipyru MpaBHU
WU3TOYHMIIN, KOUTO Ca PA3TIIEAAHN Bb3 OCHOBA HA €3UKOBHs, CACTEMHUS U HICTOPUYECKUS HAUNH

Ha TBhJIKYBaHC.

4. Oobem u cmpykmypa Ha u3ciedeanemo

JlucepTalluOHHUAT TPYA €€ ChCTOM OT 186 CcTaHIapTHH MAIIMHOIMCHU CTPaHHIIH,
KOUTO BKIIFOUBAT CBhIBPKAHWE, BHBCACHHWE, UYCTUPH TJIABH, 3AKIIOYCHHE W W3IOJI3BaHA
nmuteparypa. [IppBa riaBa ce CbCTOM OT OCeM paszjelnia, BTopa IJilaBa C€ ChbCTOM OT YETHPHU
paszzena, Tpera riiaBa — OT IIECT pa3jienia, a YeTBbPTa IJlaBa — OT MeT pasfena. Beeku pasnen e
CMHCIIOBO 000COOEH B H3CJIEIBAHETO HA OMNpeIesieH MpoOJeM WM MPEICTaBSHETO Ha

CTaHOBHUIIIE MO ompeesieH BrIipoc. M3cnenBaneTo chabpika 473 O€nexKu 1Mo/ JIMHHUS.

bubnuorpadusita Ha u3caeaBaHETO BKIOYBA 122 KHUTH U MOHOTpaduu, OT KOUTO 73
ca U3JJaHus Ha 6I>J'Il"apCKI/I C3UK, a Ipyru 49 ca JYKAOC3UKOBH. W3BBH TOX ca u3moisBanu 36
Hay4YHU, HAyYHOIOIYJSIPHU U HOBUHAPCKU CTAaTHH, OT KOUTO 28 ca 4yXJ0€3UKOBH, a 8 Ha
OBJIrapckM €3uK, IUTHpPaHu ca u3gaHus karo Yale Law Journal, Hastings Law Journal,
Osgoode Hall Law Journal, Brennan Center for Justice, OAH Magazine of History,
C’beeMeHHO IpasBo, IOpI/I,Z[I/I‘{eCKI/I CBAT U JOpYru. WM3nom3Bana e C’LI[66H8. IMIpaKTHKa OT
B”prOBHI/If[ ChbJd HaA C”I)GI[I/IHGHI/ITG AMCPUKAHCKHU OIaTH, Bucmms ChbJ] Ha CIIpaBCJIMBOCTTA Ha
Anurmuss u Yenc, Konctutyumonnuss cba Ha PenyOnuka bowiarapus, uutupanu ca
KOHCTUTYIHUOHHOIIPABHU AKTOBC HA APYI'U AbPKABU YPEC3 JUIMTAIHUTC CUCTECMU HaA National
Archives of the United States of America, Legal Information Institute of Cornell Law School,
The Avalon Project — Documents in Law, History and Diplomacy of Yale Law School, Lilian
Goldman Law Library, Bayerische Staatsbibliotek, Library of Congress, Justia - U.S. Supreme

Court Center, HaponHo csOpanue Ha Peny6nnka beirapus, ¢ gonbiHuTeIHN 34 U3TOYHULM.

W3non3Banata nurepatypa, COOPHHUIIM, CTaTMM W M3TOYHHIIM ca Ha OBITapCKH,
aHFHHﬁCKH, HEMCKH, PYCKH, JTJATUHCKU U q)peHCKI/I €3HMK, C U3MOJ3BAaH aBTOPCKU IPECBOJ WA

MIPEBOJI, U3BBPIICH Ype3 AUTHTAIHU TUIaThopMHU (3a MO30BaBaHUATA Ha (PPEHCKU €3UK).



Il. CBABPKAHUE HA JTUCEPTALIMOHHMUSA TPY L
1. BBbBE/JIEHUE

BbB BBbBEACHHETO Ha AWCEPTAIMOHHUS TPYA C€ OOOCHOBaBa HEOOXOJAMMOCTTA OT
TEKYIIOTO M3CJIEABaHE HA BHIPOCA, CBbP3aH C MOPAIIHUTE OCHOBAHHMS HA MPABOTO U 3a CIHA
chlllecTByBala QyHIaMEHTAIHA U HEpa3puBHA BPb3Ka MEXy MPaBoTO U Mopaia. OuepTaHu
ca ChOTBETHO OOEKT, MpEJMET W Iiesl Ha aucepraiusra. [IpeacrtaBeHn ca JBETE BOACHIA H
MPOTUBOCTOSAIIM CH TPAaBHU TEUEHHs W pa3OHpaHusi, B JMLIETO Ha (HUIOCO(CKOMPABHOTO
HaIpaBJICHUC U CCTCCTBCHOTO IPAaBO U IMPABHUA IMO3UTHUBU3BM 3a€AHO C TCXHUTC BOJACIIH
NPEACTABUTENIM B HMCTOPUYECKH KOHTEKCT. YBOIBT 0000IaBa OOCKTHTE Ha H3CICIBaHE,
M3I0JI3BaHaTa METOOJIOTHS W ThPCCHUTE PE3YJITaTH, KAKTO M BBHBEXKAA B HM3IMOJI3BaHATA B
paMKHUTE Ha JAMCEPTAIMOHHOTO W3CJICBAHE TEPMHUHOJIOIHS M OCHOBHHM Kateropuu. JlaBa ce
ChIIO Haﬁ-O6H.I0 MMpeACTAaBAHC HA NOAABPKAHUTC NO3UIUU U TC3H 110 OTHOIICHHUEC HA ITIPABHUTC

OCHOBAHHA U TAXHATA allpyuOpHa, MeTa(bI/ISI/I‘IHa U MOpaJiHa 1npupoaa.

2. I''TABA ITBPBA. OCHOBAHUETO HA IIPABOTO - CBHIIHOCT U
MACTO B ITPABHATA CUCTEMA.

° “Urbegriff” — ,,0cHOBHHTE MOHATHSA ", MSICTO, CMUCHJI H CBBP3aHOCT C TIPABOTO.

Pasnenst mpencraBnsiBa (uiaocodCkd U IOPUAMYUECKH TMOTIEA BBPXY MO-00IIHTE
KaTCropruu Ha MU3I0JI3BaHaTa TCPMHUHOJIOIUA, TEXHUA MPOU3XO0J, NPCAHASHAYCHUC U CMUCDHII.
[IpaBu ce BBBeneHue B moHaTuero 3a ,,Urbegriff’, pazObupano karto ,,mpanoHsTHE, aKo ce
M3M0J13Ba BbBeaeHaTa oT Mimanyen KaHT TepMuHONOTUS, WM ,,0CHOBHO TIOHATHE", CIIEIBAKHI
NMOHATUIHUA anapaT Ha Maptun Xaiinerep. Pa3rinex/a ce XapakTepbT Ha HAYyYHOTO IMO3HAHUE
U KaK OCHOBHHMTC IIOHATHUA CIIYKAT 3a HCTOBU BOJCIIN KAaTCTOPHHU. 11pe3 TOBa C€ BBBCXKJA B
Te3aTa 3a ,,KpU3aTa Ha OCHOBHUTE IOHATUA C IOCOYEHM HCTOPUYECKH NPHUMEPU WU KaK
OTIpEeAETISAIIN PaBHU KATETOPUH Ca CE OKa3alH HeIOCTAaThYHH WIIM HEAKTyallHH, 3a 1a 00XBaHAT
CIIyYBAIllUTE CE B €IHO OOIIECTBO WJIM €roXa MPOIeCH — JOTOJKOBA, Y€ Ja ce TOBOPH 3a
KpPU3UCHO CBCTOSHME Ha Te3uW Kareropuu. Kpuzara Ha OCHOBHUTE TMOHATHS Hajara
HEOOXOMMOCT OT MPEOCMHUCTISIHE HA KaTeropyuu U, KOTaTo TOBa € HEOOXOAMMO, Ha BPBIIAHE
KbM OCHOBOIIOJIArallluTe IIEHHOCTH Ha 3acerHaTta oOIIeCTBEHa CHCTeMa — B ciyyas TOBa ce
sBsiBA MPaBOTO. ToBa ce ciay4yBa upe3 MPEOCMHUCISHE Ha Pa30MpPaHOTO uYpe3 OCHOBAHUATA

3HA4YCHUA U BPBIIAHCTO, ITPU HeO6XO,Z[I/IMOCT, KbM HCTOBUSA OPUTUHEPCH CMUCHIJI.

L .Hel"I/ITI/IMHOCT, BAJIMAHOCT U Bpb3KaTa UM C OCHOBAaHUsATA HA IIPaBOTO.
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B pasmena ce pasriexia 3HAYEHHETO Ha JIBE OCHOBOIOJAramy 3a IpaBHaTa
JNIEHCTBUTEIIHOCT ITOHSTHS, KaKBUTO Ca TE3M 3a ,JISTUTUMHOCT M ,,BAJIMJHOCT, KaTO CE€
MpociesBa TAXHATa BPB3Ka C €IWH OOI, alpuoOpeH W MO CHINECTBO BBHHIICH 3a MPABOTO
MeTadu3nyueH KpUTEpUi, KaKBOTO MPEJCTaBiIsBa €JHO MOPATHO OCHOBaHUE Ha IPABOTO.
[Tonkperns ce TBBPACHUETO, Y€ JIBETE MOHATHUS MPE/ICTABIABAT HE €Ha o0lla ONpaBIaHoCT, a
OTPABIAHOCT, KOSITO MOXKE JIa C€ pa3Jieii — €HO MPABUIIO0 MOXKeE Ja ObJe BAIUIHO OT TIeHA
TOYKa Ha mporenypa u (GopmaieH KpUTEpHi, HO Aa Oble H3IUI0 MPOTHBOPEYANIO CH WU
MIPOTUBOIMOJOKHO C OCHOBAaHMATA, KOWTO TpsiOBa ga ro Jjerutumupar. B pamkure Ha
U3JI0KEHUETO C€ MOAIbPKA MPUHIIUITHOTO TBHPJCHUE, Ye JETUTUMHOCTTA U BaJIUJIHOCTTA HE
MpeCTaBIsIBaT eaHa o0mma (eIMHHA) ONMpPABIAHOCT, Thil KATO Ca PA3IMYHU IO TPOU3XO]
KaTeropuu, HO ca CBbP3aHM e€aHa C Apyra. [IpaBoTo 300110 ce HYXJae OT JETUTUMHUPAIIN
UJeH, KOUTO My MpUaBaT CaHKIMATA HA ABIDKUMOTO, Ha eHa MeTapu3nyHa aaaeHoct. Tosa
CTaHOBHIIIE CE MOJIKPEIIs C U3PA3CHU U IIUTHPAHU B PAMKHUTE HA U3JI0KEHHUETO TE3U OT XalHpUX
[Maiizep, Oto ¢don I'mpke, Kopx Penap, Xyro Kpa6be, XKan-JIlyn bepxen, Ileko Top6os,
Bunxenm Xenxke, ['ycraB Panbpyx, Kapn ¢ou T@apaiic, xopmko Jlen Bemmo, IOpren

Xabepmac u Mozed Paruunrep (mana benenukr XVI).
o ChuIHOCT Ha ,,0CHOBAHHETO HA MPABOTO KATO MOHITHE HA IIPaBHATA TEOPUSL.

[TIpaBHOTO OCHOBaHWe ce neduHHpa Karo (PyHIAMEHTAIHO MOHSATHE, KOETO HMa
000CHOBaBaIll U ApPTyMEHTATUBEH XapaKTep €IHOBPEMEHHO MO OTHOIIEHHE Ha MposiBaTa Ha
MPaABOTO B JIMIIETO HA MPABHUTE HOPMHU M HA ISUIOTO MPABO KaTO COIUAIHO CUCTEMHO SIBJICHHE.
[Moxabpka ce CTAaHOBHUINETO 3a HMMAaHEHTHATa BpPB3Ka MEXKIy MPAaBOTO ¢ MeTadHU3UIHU
KaTreropuy, MOpAJHH M aIpHOpPHHU II0 CBOA Xapaxkrep, OTKBAETO I'0 4Yepnu CBOATa
OCHOBATEJIIHOCT M C€ JICTUTHMHpA 4Ype3 TAXHOTO MPHIIOKEHHE, 3a Ja Jaje HEeOoOXOIUMHS
apryMeHT 3a e[lHa BajJHJIHa ITpaBHa HOpMa. Bojerna unes nmpu 000CHOBAaBaHETO HA MOHSATHETO
3a OCHOBaHHE €, 4e (haKThT Ha €HO MPABHO MPABUJIO OMIEC HE OINPE/EIisi HeroBaTa MPaBHOCT.
HopmartuBHata npupojia € cieAcTBie OT MeTapU3NYHMS XapaKTep Ha IPaBHOTO OCHOBAaHME,

KOTaTO TO C€ IpuJiara ClupssMo IpaBHaTa JIECTBUTEIIHOCT.

B®B Bpb3ka c 000CHOBaBaHETO Ha Te3aTa 3a IPAaBHUTE OCHOBAHUS B pa3Jiela ce BbBEX/1a
MOHATHE 3a ,,IMpaMUJa Ha JETMTUMHOCTTA®, KBJETO Ha BbpXa CE€ HaMHUpa ampUOPHOTO,
MeTadu3UIHO, HEMATePUATHO, IICHHOCTHO JETEPMUHUPAHO MPAaBHO OCHOBaHKME. OCHOBAaHHETO
TpPaHCJIHPa CBOETO ChIAbPKAHUE B ,,IPUHLIUAIIN HA MPABOTO‘, KOUTO CE pa3/eisiT Ha JBAa BUIA —

IIpaBHU U HOPMATHBHHU. HpaBHI/ITe IMPUHOUIINA CHIIECTBYBAT U3BBH HOPMATHBHATA IIPpUPO/Jia, TC
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ca MPOAYKT Ha MPAKTHKA, TPAAULMs, UHTEPIIPETALIUS B PA3JIMYHU MPABHU OTPACIH, JOKATO
HOPMAaTUMBHUTE Ca 3aKpeleHu B mpaBeH akT. Cien NPUHLMIINATE B ,JIMpaMujaTa” uaBat
MIPaBHUTE HOPMH, KOUTO MOTAT J1a Ob/1aT KOHCTUTYIIMOHHH, 3aKOHOBO U TIOA3aKOHOBH. 3a€THO
C TAX TYK C€ HaMHpa IOPUCIPYACHIHMITA, CheOHaTa mpakTuka U obuyaute. Hait-otnony B

,,HI/IpaMI/II[aTa“ CC HaMHpaT aKTOBETC HAa aBTOHOMHATA BOJIS HA CY6CKTI/ITC.

[To oTHONIEHNE HA PUHIIUITUTE B TIPABOTO Ca MPEACTABCHH IMO3UIIUUTE B TEOPUATA HA
npaBoTo Ha npod. JAumutsp Panes, npod. Januen Beaues, npod. Pocen Tammes, npod. Tenuo
Komnes, non. Ceerna KpHeBa. Pasriienana e mpupoara Ha MOpaTHUTE OCHOBAHMSI HA IIPABOTO
B CBETJIMHATA HA ,,HEMPABUJIHOTO MPaBO*‘, ,,3aKOHOBOTO HEMPABO* U ,,HAJ3aKOHOBOTO IMPaBO*
ChIIIacHo TeopusTa Ha ['yctaB PanOpyx, kaTo B MOoJKpena Ha Ta3H Te3a ca MPUBEACHU IPUMEPH

ot Xana Apenp, Umanyen Kaur, Yontep Yunsamc, Lleko Top6oB u Yunsim Penkycr.

L4 TeOpI/II/I 3a MOJUTUKOIIPABHOTO PAa3BUTUC Ha MOPAJIHHUTC OCHOBAaHHA Ha

IMpaBOTO U €CTCCTBCHOTO MPaBO.

PaznenbT u3BBpIIBA UCTOpPHYECKA PETPOCHEKIMS Ha Pa3BUTHETO Ha HJACUTE 3a
MOpAJIHUTE OCHOBAaHMS Ha MpPaBOTO Mpe3 mpu3Mmara Ha ¢uiocodpusita Ha MPaBOTO U
€CTECTBEHOTO TPABO KaTO IIKOJIa/HAINpaBIICHHE/TEUCHNE B TEOPUsATA U HAyKara, B KOETO TE
MoJTy4yaBaT CBOETO MsCTO. BbBeneHa € ciepHata NMpUMEpHa MEepHOAu3anus — AHTHYHOCT
(Ilnaton, Apucroren, Luuepon), CpennoBekoBue (Toma AxBuHCKH, ABryctuH biaxenw,
BU3aHTHickuTe Teono3n M ¢umiocopu), Hoso Bpeme (Mmanyen Kaut, Camyen ¢on
[Mydennopd, Xyro I'pounit), Haii-noBo Bpeme ([>xon Ponc, Ponang Jlyopkun, [>xon @unuc,
Jlon ®ynbp). Kato mpumep 3a cxojieH Moaxo/ € mpeacTaBeHa Teopusrta Ha aoil. Cerna KpHeBa

3a ,,CTalli B OCHOBAHUCTO HaA HpaBOTO“.

Pasriienann ca mpuMmepH OT MPAaBHOTO M HAYYHO HACJIEACTBO HA INPEJACTAaBUTEIN Ha
pa3IMYHUTE UCTOPUUECKH €TIOXU B JIuIleTo Ha YnmnuaH, [layn, Ceetn Toma AxkBuHCKH, XEeHpHU
ot bpakTsH, Xyan Mapuana, Konydo Canyraru, Yunam bnakerss, Hlapa 150 MonTeCcKb0, X0
Kenenu, Poospt Anekcu, Jlon @ynbp. [lpuBeaenu kato npuMepu ca MUTATH U OT pa3IuyHU
M3TOYHMIIM Ha IPABOTO B UCTOPUUYECKA PETPOCHEKIINS, KaTO COOpHUKBT BecTroTcka npasaa Ha
Kpan PexecBunT, Marna xapra, kopecnnoHieHuuaTa Ha nana JIsB [ 1o umneparop Mapkuas,

Corpus luris Canonici, Culte de I’Etre u apyru.

. [Tpod. Llexo Top6oB u mor. Muxaiinnaa MuxaitnoBa — GuiaocohCKOmpaBHOTO

pa30upaHe 3a IpaBOTO U OCHOBaHUATA B ObJrapcKaTa MpaBHA MUCHI
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N3noxxeHneTo B paszena € MOCBETEHO Ha TBOPYECKOTO, MHTEICKTYaTHOTO M HJICHHO
HACJIEICTBO U HAYYHHUTE JIOCTHKEHHUS B 00J1acTTa HA QHIIOCO(HITA U TEOpUATA HA TIPABOTO HA
npod. Lleko Top6o u mon. Muxainmaa MuxaiiioBa, KOUTO C€ OMPEACIAT KaTo BOACIIU
IpeACTaBUTENIM B ToBa HampamieHue. [IpexcraBena e kparka Oworpaduyna crmpaBka 3a
JBaMaTa, KakTO M CIIOMEHU M BIECYATICHUS HA JPYTH IPEICTAaBUTENNM HA aKaJeMHYHATa
obmuoct 3a Tiax (mpod. Heno Henoscku, mpod. I['eoprum boitueB). IlpencraBeno e

CbhbABbPKAHUECTO HAa aKCUOJIOTMYHHA ITOAXO0 B [IpaBHATA HAYKA, XapaKTCPCH U 3a iBaMaTa YUCHHU.

Pazrnenano e nousTueTo 3a ,,Mapa‘ npu goi. Muxaitnmaa MuxaityioBa U € HalpaBeH
CpaBHUTEJICH aHAJIN3 MEX/ly HEWHU TPAKTOBKH B 00J1acTTa Ha pusmocodusTa Ha IPABOTO U TE3U
Ha ['ycraB PanOpyx. IlocTaBs ce akeHT U BbpXY pasmiiexaaHus oT gou. MuxaiioBa BbIIPOC
3a Bpb3KaTa U MOCIEAUIMTE Ha TiIo0amu3anusiTa BbPXY MPABOTO M MPABHUTE OTHOIICHHUS.
W3passiBa ce HechbIacue ¢ pa3BuTara ot 101 Muxainosa Te3a 3a ,,JUIAaHETAPHO MPABO‘, KOATO
ce ompeJelis KaTo akTyaiaHa 3a mbpBHUTe ToauHA Ha XX| Bek mpeaBu 00CTOSATEICTBATA KM
OH3U MOMEHT, HO HEOIIpaB/iaHa CIIOPE] aBTOpa Ha JMCEPTALMOHHUS TPy KbM JHEIIHA JaTa

ChIIACHO NPCACTABECHUTC B U3JIOKCHHUECTO apIr'yMCHTH.
o OcHOBaHUETO HA IIpaBOTO KU HETOBATA BPpb3Ka C IIpaBHATA CUCTEMaA.

B wu3noxenuero ca pasrienaHu MOHATHATA 3a ,,JIpaBHA CHCTEMA™, ,,CUCTEMa Ha
MpaBoTO®, ,,IPABONOPSAIBK, ,,CHCTEMa Ha 3aKOHOJATEJICTBO®, CBIVIACHO PAa3JIUYHUTE
TEOPUTUYHH pa3OupaHus B Ta3u obnact. [IpeacraBenu ca craHoBumiata Ha nmpod. JuMuTsp
Panes, npod. Benenun 'anes, nom. Ceerna KpaeBa. KaTo nmpencraButenu Ha gykaecTpaHHaTa
MpaBHA TeOpus ca pasrienanu nozununte Ha [[xoysed Pa3, cep Tomac bunrsm, [[xon Octul,

Nmanyen Kant, Muxaun MapueHnko.

ITocouBa ce, ye MPaBHOTO OCHOBAHHE CIY>KH KaTo ,,eJIEMEHT Ha CUEIJIEHUETO  MEXKIY
pa3IMYHUTE YACTH, KOUTO MOXKE J1a Ca Pa3JIMYHU 110 XapaKTep U MPUIIOKEHUE, HO ca 00eTUHEHU
moa enuHHOTO (Quimococko Hayano, 3alokeHO upe3 ocHoBaHHWeTo. [logmbpika cre
CTAHOBHUUIETO, Y€ MO OTHOIIEHHE Ha CHUCTEMHOCTTAa B MPABOTO MOTAT Jla C€ M3MOJ3Ba TPU
B3aUMHOJOMBJIBAIM C€ M ChABbPXKAIM C€ €AHO B APYyro HnoHATUA — ,,JIpaBHA CI/ICTeMa“,

,»,CACTEMA Ha MPaBOTO", ,,CHCTEMA Ha 3aKOHOJATEJICTBOTO .

Karo BBBCXK Al CJIEMCHT KbM CJICABallud pasaci C€ IOCTaBd AKINCHT W BBPXY
IMOHATHUECTO 3a MPaBOCH3HAHHC. HpaBHaTa CUCTEMA HE CC sBsjABa CTaTU4YHaA CTPYKTypa, a

Mpe/ICTaBIsiBa OPraHU3bM, KOWTO Ce HaMHpa BbB B3aMMOJEHCTBHE ChC 3a00MKaisIiaTa o
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cpcaa. Heumn MHOro ChIIECTBEH €IEMEHT CE SBSBa IpaBOCHB3HAHUECTO, KOCTO € YacCT OT

PCIMIuO3Ha, KYJITYypHa U HUBUIN3alITMOHHA UACHTUYHOCT.

o HpaBHOTO OCHOBAHHME W IIpaBHaTa CUCTEMa KaToO CJICMCEHT OT IIOHATHUETO 3a

LUBUIIA3AIHUSL.

[Tonabpxka ce U ce pa3BUBa TE3aTa, Y€ IIPABHOTO OCHOBAaHUE M IIpaBHATa CHCTEMA ca
CJIICMCHT Ha IIOHATHCTO 3a LHMBUIIM3aAllUA. H'prOHa‘-IaJIHO CC IIpaBu BBBCACHUC B O6IJ_[OTO
MOHATHUE 32 LMBUIM3ALMA UPEe3 MPEACTaBsiHE Ha pa3IMYHUTE pa3OupaHus B Ta3u o01acT ypes
€TUMOJIOTUATA Ha IMOHATHETO M HErOBOTO pa3BUTHE OT AHTH4YHaTa enoxa. lloHarmero 3a
,»[IMBIJIN3AIMS CE XapaKTepU3Upa C KIACHUECKUTE pa3paboTKy B Ta3u o0acT ciopen CaMiobi
XbHTUHTTHH, ApHbia ToitnOu, ®epran bpoxen. TBbpaeHHETO, KOETO C€ MOAIBPKA €, Ue
IIpaBHaTa CUCTEMa IHpEACTaBIsiBA YacT 4YacT OT pa30MpaHeTo 3a LUBWIM3ALUSA M, 4e
YCTaHOBEHUTE MpaBeH MOPAIbK, IPaBHA KyJITypa U IPaBOCh3HAHHUE C€ IPUIIOKPUBAT C OOLIHS
[IUBWJIM3ALMOHEH, TOECT KyJITYpeH KoJ Ha oOmHocrTa. [locoueHa e uuesTa 3a Bb3MOKHOCT
,IBYCTEIIEHHa CHUCTeMa™ Ha pa30upaHe Ha IPaBHOTO OCHOBAaHUE — HA YHHUBEPCAIHUTE
KaTeropuu Ha cBo00/1a, CIpaBeAJIMBOCT, UCTUHA, ABJIT, MUP U APYTH — TAXHATA UHTEPIIpETALHs
Ha IMBWIN3ALIMOHHO HMBO 4YpE€3 KAaTErOpUMTE Ha KYNTypara, peJUrusaTa, Tpaauuusara U Ap.
ITocouenu ca IMPpUMEPHU, KOUTO OTJIMYABAT PA3JIMYHUTC HUBUIIU3ALUN B PAMKUTC Ha TCXHHUTC

IIpaBHU CUCTEMU IpU (POPMYJIMPAHETO HA IPABHUTE UHCTUTYTH, HOPMU U IIPAaBOCH3HAHUE.

L4 N3Boan u 3aKkiIIOYE€HUS BBHB BPpBb3Ka C OCHOBAHUCTO HA IMPAaBOTO M HETrOBaTa

MOpaJiHa, CHCTCMHA U HUBUWJIN3AlIMOHHA IIPpUPOJa.

B®3 ocHOBa Ha HAImpaBC€HOTO B PAMKHTC Ha H'BpBa rjiaBa M3JI0KCHUEC Ca MPCACTaBCHU CCIACM
n3BOJA4, O6OCHOBaBaH_[I/I OCHOBAHUCTO Ha HpPaBOTO B HEroBara MoOpaJIHa, MeTa(l)I/ISI/I‘lHa u

anpHOpHA IPUPOJA.

3. I''/TABA BTOPA. MOPAJIHUTE OCHOBAHUSA HA ITIPABOTO KATO
ITPABOOBPA3YBAIIl ®PAKTOP.
. OcHoBaHMETO Ha NPaBOTO M Bpb3KaTa My C YydpeAuTeaHaTa BJIACT U

KOHCTUTYLIUUTC.

C pasaciia U HETOBOTO H3JIOKCHHUE CC€ IMPOCIICAIBAT XapaKTCPHU 3a MOPAJTHUTC
OCHOBAHUS HaA ITPABOTO KATO HpaBOOGpasyBam (baKTop HUJCH — Ta3U 3a yYpCAUTCIIHATA BJIACT U
3a Cb3JJABAHCTO YPC3 HCA HA TAKOBA ABPIKABHO YCTpOﬁCTBO, KOC€TO Aa nMa B CBOUTC OCHOBH

IIPOABJICHUSA HA TE3U MeTa(i)I/IBI/I‘IHI/I 1 MOPAJIHHU IO CBOATA MpHUpOaa IpaBHU OCHOBAHMA. I/I}IGSITa
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3a yupeauTellHaTa BJIACT € MpeIcTaBeHa Mpe3 Mpu3Mara Ha TEOpUsITa Ha €CTECTBEHOTO MPaBO
KaTo ca MPHUBEICHU NPHUMEPH OT pazpaborkute mo BwIpoca Ha Tomac IxedepcwrH, xoH
@unnc, llexko Top6os. IlpocnensBa ce HCTOPUYECKOTO paA3BUTHE HA TEOpHUATA 3a
yupeAuTeaHaTa BIAacT U ce MOJAbpiKa Te3aTa, Y€ B OTHOIICHUATA MEXAY ,,yUpeAUTeTHa U
,»yYUpEeIeHU“ BJIacTM TPU CbH3/aBaHETO HA HOPMATHUBHO ChIbp)KaHUE, TOECT IMpHU
IIpaBOCH3/1aBaHE, KAKBOTO MPEACTABIISABA Ch3/1aBAHETO Ha KOHCTUTYLIMOHEH NIPaBEH Pell, TO CE
00BBP3Ba C UJIeH, KOUTO Ca M3BHHIIPABHHU, C KATETOPHH, KOUTO Ca MOPAIHHU IO CBOSI XapakKTep,
MeTadu3UYHU, ANPUOPHU, KAKBUTO Ca IPABHUTE OCHOBAHMS, HO MPUCHCTBAILIU B HSIKOU

pa3pabOTKH KaTo ,,uAeu U ,,iaeann’ (pa3riexaa ce Teopusata Ha MopTUMBp ALITbD).

Pasrnexxia u 3HaAUEHUETO U CHABPKAHUETO HA IMOHATHETO 3a ,,KOHCTUTYLHS KaTo
OCHOBEH IMpOAYKT Ha JEMHOCTTa Ha YYpeIWTeIHaTa BIACT, 3a KOITO C€ MOAAbpiKa
CTaHOBHUIIETO B HAM-II'bJIHA CTETICH TPsIOBA Ja BHILTHIABA MOPAIHUTE MPABHU OCHOBAHUS upe3
KOHCTUTYLMOHHUTE NMPUHIUIN U HOPMH, KOUTO yupeAUTeaHaTa BiacT cb3gana. [locouenu ca
apryMEHTH B TOJIKpela Ha Te3ara Ha €CTECTBEHOTO MpaBo W (GmiIocopusATa Ha MPAaBO Kak
OCHOBaHUSITa Ha MPABOTO Ce pa3dupar U UHTEPIIPETUPAT HA MBPBO MACTO Upe3 pa3yMa, a cliej
TOBa Upe3 KyJITypaTa, peJIurusATa, TPaJulUuuTe ¢ 1l Ch3aBaHe Ha IbPBUYHU [IPAaBHU HOPMHU

OT KOHCTUTYLIUOHCH IMOPAABK.

I[OHBHHI/ITCJ'IHO, B ITOJAKpPECIIa TC3U TBbPACHUA, € pa3rjiClaHa TCOpUATA Ha I[)KOH Ponc 3a
,,6y.]'IOTO Ha HE3HAHMETO * B KOHTEKCTa Ha TOBA KaK BTOpHUYHU CI)aKTOPI/I BJIMSAT Ha MPCIICHKAaTa
Ha yupcauTeiHaTa BJIACT IpHU Cb3JaBaHCTO Ha CIIPaBCIJIMBO O6HICCTB€H pe€aA U HOPMATHBECH
MmopAALK, MNOAKPCICHO M C MNO3HMOMATA Ha AJ'ICKC&H)I’I)p XaMUITBH OT ,,3aHI/ICKI/IT€ Ha

denepamucra®.

. BoenopocsT 3a ,,roneMuTe HaIMOHAIHU JUCKYCHMU™“ M TIXHATA PO IIPH

MMpaBOCH3ABAHCTO U HAMHUPAHCTO HA CMHUCHJIA HAa TPABHUTC OCHOBAHUA.

JleiicTBHeTO Ha ydypeauTelnHaTa BIACT HE ce M3passiBa caMo 4pe3 dopmara, KOATO 5
KOHCTUTYHUpA MPSIKO, Hail-Beue YupenuTenHo chopanue, KontnHeHTaneH koHrpec, [ enepantu
matu, KoHBeHT mim pyr cnenuduyueH GopyM Ha IpeacTaBUTENICTBO, KOMTO € OBJIACTEH J1a
Ccb31aBa KOHCTI/ITYHI/IOHHI/I HpaBHI/I HOpMI/I. O6I/IKHOB6HO JleﬁHOCTTa Ha y‘Ipe)II/ITeJ'IHI/ITe OpFaHI/I
€ Tpe/IIecTBaHa U ChITBPTCTBAHA OT 3HAYMMHU J1e0aTh, OOIIECTBEHH OOCHKIAHUS, Pa3TOBOPU
MEX1y pa3INuHUTE OOIIHOCTU U TPYIH Ha MHTEPECH U BIIUSHUE B O0IIIECTBOTO, KATO CHbBKYITHO
TO3HW TIPOIIEC MOXE Ja OBJe OmpeeneH ¢ M3MOA3BaHOTO OT AN3bK KpamHHK moHsATHE 3a

,,[OJISIMa HAallHOHAJIHA TUCKycus ‘. Pa3riexxaaHeTo UM B paMKUTE Ha pas3jielia ce CiiydBa upe3
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IIPUMEpPH, KOUTO HE Ca OTHOCHMHU €IMHCTBEHO KbM MPSKOTO ACHCTBHE HA €/1HA ,,yUpeAUTEIHA
BJIACT®, 32 KOETO € MIOCOYEH MPUMEPHT 3a AedaTuTe OKOJIO npuemManeTo Ha Koncturynusara Ha
CpeauHeHUTe aMEPUKAaHCKHU 1IATH, a € IIOCOYEH NPUMEP KaK TakaBa MOKE Jla C€ Pa3BUTHUE 110
OTHOILICHHME Ha MOCJeBAIld U3MEHEHUS U JOIIBJIHEHHsI HA OCHOBHUS 3akoH. [Ipumep B Ta3u
1ocoka € ofo0psiBaHeTo Ha 13-Tara mompaBKka KbM aMEpUKaHCKaTa KOHCTUTYLHS, KOATO ce

OTHACAd 3a IPpCMAaxXBAHCTO HA pO6CTBOT0.

Te3ara e moJKpeneHa ¢ apryMeHTH OT MPAKTUKATa U TEOPUsATA, BKIIOUBAILU ITPEBOAU
Ha TBOpYecTBOTO Ha AunekcaHabp XamuntrbH, Tomac J[xedepcwrH, EitOpaxam JIMHKBIH,
xerimc ManuceH, [xon [[xei. SIcHO MOXke 1a ce OTJIMYM Kak €1Ha ,,LoJIsiMa HAallMOHaJHa
JTUCKYCHUA' TIPEACTABIISIBA MO CHIIECTBO JUCKYCHUS 3a MOPAJIHHUTE OCHOBAHUS Ha MPABOTO U
Ha4YMHA, 0 KOWTO Te Ja ObJaT UMILUIEMEHTHPAaHU BBB (opMaTa Ha IbPIKABHO YCTPOMCTBO U
IbPKABHO YIPaBICHUE, Ype3 MHTEpHpeTalus W ThIKyBaHE Ha KaTeropuu kato cBoboja,

CIpaBeJIMBOCT, PABEHCTBO, JABJIT, MHUP.

o TLpHOBCKaTa KOHCTUTYIHSA U ,,I'OJIsIMaTa HallHWOHAJIHA ,I[I/ICKYCI/IH“ IIpe3

[Mpru3Marta Ha MpaBHUTC OCHOBAHMA.

B u3znoxenuero ce pasriexsia mnpoieca o u3paboTBaHe U npueMaHe Ha TbpHOBCKaTa
KOHCTUTYLUSI Tpe3 Ipu3MaTa Ha MOpAJIHHUTE OCHOBaHUS Ha mpasoro. IIpocnenssa ce
pa3BUTHETO Ha ,rojsMaTa HalMOHANIHA JUCKYCHUS, KOSTO € ChI'bTCTBaJia padorara Ha
VYupenutenHoro crOpanue B TbpHOBO. V3BbpILIEH € aHaIN3 Ha NpeAcTaBeHaTa apryMeHTalus
OT CTpaHa Ha HApOJHUTE MpPEJCTaBUTENH, Ha Jokiaga Ha KOHCTUTyIMOHHAaTa KOMHCHS,
JeiicTBasia B paMKHMTE Ha ChOpaHMETO, KAKTO M Ha KOHKPETHH OT NMPUETUTE B PAMKHUTE Ha
KOHCTUTYLMSATA Pa3Nopedn M Ha HauyuHa, MO KOHTO T€ OTpa3zsBaT MOPAIHUTE IpPaBHU

OCHOBaHWUAI.

B cpaBHuTENEH II1aH ca IPUBEACHU apryMEHTH OT Jeknapanusra 3a mpaBaTa Ha 4OBeKa
u rpaxaanuHa ot 1789 r., uzBectHure nena Shanley v. Harvey ot 1763 r. u Summerset v.
Stewart ot 1772 r. Pa3rieaano e mpocBeIEeHCKOTO pa3dupane 3a cBo0o1aTa mpe3 TBOPUECKOTO
Ha Jlenn uapo u I'mitom Toma PeBan. IIpencraBena e uuaesta 3a yHUBEPCATHOTO YOBEIIKO
JIOCTOMHCTBO, 0OBBp3aHO C KaTeropmyeckus mmrepatuB Ha Mmanyen Kant. HampaBenu ca

1030BaBaHus U KbM Marna Xapra.

Bxurouenu ca mo3unuuTe Ha JIEMyTaTUTE OT YUYPEIUTEIHOTO ChOpaHue B paMKUTE Ha

nebatuTe, OT KOMTO MOraT Ja Ce€ HU3BeNaT TEXHUTE pa3OupaHus 3a MOpAJIHUTE IMPaBHU
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OCHOBAHHs, KAaTO Ca NPUBCACHHU KaTO aApryMCHTH M KOHKPCTHHM LUTAaTH OT JOKJIaJda Ha

paboTuiiaTa B paMKHUTE Ha YUPEAUTEITHOTO ChOpaHne KOMHCHS.
. OO01M KOHCTUTYLIMOHHU U3MEPEHUS Ha IPAaBHOTO OCHOBAHHUE.

Karo 3aimrounTenHa wyacT KbM HAacTOsllaTa IJlaBa ca pasliedaHd oOuure
KOHCTUTYLIMOHHU H3MEPEHMs Ha MpaBHUTE oOcHOBaHuA. [locouBa ce M ce mnoaabpxa
CTaHOBUUIETO, Y€ KOHCTUTYLIMOHHOTO YCTPOMCTBO Ha €JHa JAbpP’KaBa MOXKE Jla HE € JeJ0 Ha
€IHOKPATeH YYPEOUTEICH aKT, BBIUIBTEH B JOKYMEHT C IIMCaHU IIPABHU HOPMH, a
IIPOABIDKUTENIEH IIPOLEC, BKIIIOYBAIL Cb3JAaBaHE, H3PACTBAHE, pPa3sBUTHE W 3allMTa Ha

HOPMATUBHOTO HACJCACTBO YPEC3 pa361/1paHeT0 3a MOPAJIHUTC OCHOBAHHA HaA IMTPAaBOTO.

[TpocnensBa ce mporeca 1o ,,U3pacTBAHETO* Ha KOHCTUTYLMUTE, KaTO CE pasriex/a
uzedaTa KOHCTUTYLUATA Ja HOCH KauecTBaTa Ha TaKaBa HOCEIa KOHCTPYKLMS U Ja IPUTEXKaBa
KauecTBOTO Ha JIETUTUMHOCT, 0€3 J1a € NpOAYKT Ha HapouyHa IpoLeAypa, OpUEHTHpaHa KbM

(hopMasTHO M3ITBIIHEHN KPUTEPUH 32 HOPMOTBOPYECTBO.

[Tonxonsama meradopa Ou Omna ,IipecieaBaHe HA OCHOBAHMSTA™ — HE3aBUCHMO OT
XapakTepa Ha HOCHTENS Ha yUpeauTeIHaTa BJacT, MHTEPIpETalusiTa Ha IPaBHUTE OCHOBAHMUS
U HEWHOTO MPWIOKEHHE CIPSMO KOHCTHUTYLIMOHHHTE HOPMH C€ sBSBa HW3TOYHUK Ha
JIETUTUMHOCT, KOWTO JIETUTHMHpPA KaKTO HOPMHUTE, Taka M MPOLEIypUTE M OpPTraHUTE Ha
npaBoch3aBaHeTo. [IponeaypHusT pen ce cb3/aBa MOCPEICTBOM OCHOBAHHSATA, a HE B TEXEH

paspes.

4. I''TABA TPETA. MOPAJIHUTE OCHOBAHUA HA ITPABOTO B
IMPABOPA3JABAHETO B CUCTEMATA HA ITIPEHEJEHTHOTO
ITPABO U PA3JIMKATA C KOHTUHEHTAJIHOTO ITPABO.

L4 O6H_[ XAapaKTEP Ha MMOHATHATA 3a IPABOIIPUTIAraHE, ITPpaBOpaA31dBaHC,

TBJIIKYBAHC U UHTPCIIPpETA U,

IIepBusAT paznen ot I'maBa Tpera pasriexkaa MOHATUETO 32 PABOPA31aBaHE KAaTO 4acT
OT MO0-00II0TO MOHATHE 3a NpaBonpuiaraHe. [IpeacraBeHy ca cTaHOBUIATa B PAMKHUTE Ha
ObJarapckara mpaBHa TEOpHs Ype3 HauMHa, [0 KOWTO TE3M JBE MOHATUA ca Ae(pUHUpAaHU OT
npod. Kusko Cranes, nmpod. Pocen Tames u npod. lanuen Briues. Llenta Ha U3710KEHHUETO
€ J1a HalnpaBH Bpb3Ka MEXAY TE3W JBE IOHATHE WU C JACHHOCTUTE II0 TBHIKYBAHE H

HHTCpIIpCTAllUA. OCT)H_[eCTBSIBaHeTO UM 1ITOCTaBA JUCKYCHOHHH BBITPOCH, KOUTO Ca MHOI'O SICHO
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U3pa3eHd B PaAMKUTE Ha MPELEACHTHUTE NPaBHU CUCTEMH, HO CTAaHOBHUIIETO BBPXY TSIX B
KOHTHHEHTAJIHOTO IIPaBO C€ ONpejesis IOBeYe KAaTo KOHCEHCYCHO — JIOTOJIKOBA, 4e
IIpUJIaraHeTo Ha €/1Ha U Chllla [IPaBHAa HOpMa B pa3JInueH KOHTEKCT, BpEME U YCIOBHSI, MOXKE J1a
JI0BeZIe 70 MPOTUBOINOJIOKHO PA3JIMYEH PE3yiaTaT HalpuMep B paMKUTE Ha HPELEeAEHTHOTO
npaBo. IIpuBbpKEHULIUTE HA TO3U MOJXOJ ONPEAEIAT MO3ULUATA KAaTo , KHUBO, MPUIOKUMO
npaBo®, KoeTo o0aue OMBa OTXBBPICHO OT MOAXOAA HAa OPUIMHAIUCTUTE/TEKCTYaIHCTUTE.
ChILecTBEH IUCKYCHOHEH BBIPOC € KaK TOBA CE CIy4Ba CHPAMO CBIIECTBYBAHETO Ha

AIIPUOPHUTE U MeTa(bI/ISI/ILIHI/I KaTCropnr, KaAKBUTO Ca MOPAJIHUTC OCHOBAHUS HaA ITPABOTO.
° BLHpOC"bT 3a MIPpaBHUTC OCHOBAHHUA KaTO JUCKYCHOHCH B npaBopasz[aBaHeTo?

PaznensT BBBEK 1A B IpoOIeMaTHKaTa Ha [TpaBopa3/laBaHe, KOETO CE OCHIIECTBSBA UPE3
ThPCEHE Ha ,,K0/1a** Ha PaBHUTE OCHOBAHUS B CIIy4auTe, KOraTo €/1Ha IpaBHa HOpMa € HesICHa,
HeoOXoIMMO € THJIKYBaHe, WM TakaBa He € HaimuyHa u300mo. Karo mpumep ce mocouBa
KaTteropusita Ha ,,TpyaHUTe nena“, nedpunupann ot Ponana JlyopkuH. 3amaBa ce BBIPOCHT
JTAJI MOJKE J1a CE€ OCBLIECTBU IIPABOPA3/1aBaHE Bb3 OCHOBA HA IIPABHO OCHOBAHUE WJIW IIPUHIUII,
IpaBopas3gaBaHe ,,U3BbH' MpaBHATa HOpPMA, HE C€ JIU ,,U33€MBa‘ POJIsATa HA 3aKOHOAATEN U

Jany ToBa Ou Moruio a0 ¢dopMa Ha eTUYHa TUpaHHs, obedeHa moa opmara Ha Mpaso.

Pasrienanu ca cirydan Ha COTBCHK MEKIY 3aKOHOBH HOPMHU U MOPATHH HOPMH, KaTo 32
npuMep ¢ aaaeHo aenoro The Queen v. Dudley and Stephens ot 1884 r. B konTekcra Ha
3a/1a/ICHUTE BBIIPOCH € pasrieaHa TeopusITa 3a ,,CEMaHTUYHUSI Pealn3bM ™ 110 TeUHHUIUS Ha
npod. Auapeit MapMop U Kak eiHa TeOpus 3a OTKPUBAHETO HA CHIHOCTTA HA MPABOTO TIPE3
TaKaBa MHTEPIIPETAIlHsi, 000CHOBAHA Ype3 MMPAaBHU OCHOBAHUSI, MOKE Ja Oblic HAMEPEHA BHB
BOJICIIM ChICOHM TpereaeHTr mo jaena karo Marbury v. Madison, United States v. Nixon,
BKJIFOUHMTEITHO Ype3 HHTepIpeTalus Ha kareropuu karo “original right”, xomto Hsamar

HOPMATUBCH XapaKTCp, HO UMAT IPpaBCH TaKbB.
. » I pyIHUTE Aena‘, ChAeOHOTO CAMOOTPAaHUYABAHE U ChICOHUSAT aKTUBU3HM.

[IpeacraBeHu B U3J10KEHUETO Ca TPU NMPABHU MHCTUTYTA, KOUTO UMAT OTHOUIEHUE KbM
MpaBopa3aBaHETO, TPABHUTE OCHOBAHWS M TEXHHS MOpAJICH Xapaktep. ToBa ca ,,TpyJIHHUTE
nema‘, cneaBaiiku neuHumaTa Ha Ponann JlyopkuH 3a TakuBa, U JOKTPUHHUTE HA ChIACOHOTO
caMOOTpaHM4YaBaHe U ChAcOHUSA akTHBH3BM. [loHATHETO 3a ,,TPYyIHHU Oena‘, U3IMOJ3BAHO B
JTUCEPTAILIMOHHMS TPYJ, C€ OCHOBaBa Ha IpejicTaBeHaTa B ,,Jla ce oTHacsiMe KbM MpaBaTa

cepro3HO‘ Teopusi Ha Ponang JlyopkuH 3a mpaBopasiaBaHe, KOETO WA (opMysiHpa HOBa
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MpaBHa HOpPMa, WJIM U3MEHsI XapaKTepa Ha JIeficTBallla TakaBa U IPOMEHS HauKHa, 0 KOUTO T

CC TBHJIKYBa WJIM NIpuJjiara — CbOTBETHO CTCCHUTCIIHO WJIN PASHIUPUTCIIHO.

B cnenBamuTe peoBe ca npecTaBeHH JOKTPUHUTE 3a ChJICOHOTO CaMOOTpaHUYaBaHE
U ChACOHUS aKTHBU3BM KaTO ca MPHUBEICHU MMPUMEPHU OT TECOPHUATA YpEe3 CTAHOBHUIIA OT MPod.
Tomac IlaTbpchH, chaus Antonun Ckamua, ceaus Huiin [opcbu. B Obarapckara mpaBHa
TEOPHS TE3U BBIIPOCH 3a Pa3IJIeKIaHNU OT KOHCTUTYIIMOHHUS cbaus biiarosect Ilynes, kato ca

MIPUBEICHU IPUMEpH OT IpakThkaTa Ha KoncTtutynmonnus cba Ha PenyOnuka beirapus.

CnopHute BBIPOCH, KOUTO 3acAraT HMHTEPIpPETALUsATa U TBHIKYBAaHETO, U ca ce
IIpOoABUWIIM IIPE3 IIpaBOopasagaBaTCiHaTa IIpaKTHKa I10 OTHOHICHHMEC Ha MOPAJIHHUTC IIPaBHU
OCHOBaHM:, Ca IPCACTABCHH YPC3 aHAJIM3 Ha PCHICHHA Ha B’LpXOBHI/IH ChJ Ha C’be,I[I/IHeHI/ITe
IIaTH TI0 JieJia 0 OCHOBOIIOJIAramy oomecTBeHn Bupocu — Brown v. Board of Education,
Plessy v. Ferguson, Miranda v. Arizona, Obergefell v. Hodges — ouepraBamm paznuuHuTEe

NOAXOAH CIIPAMO TE3U KaTCrOpHM.
o Poistta Ha 0cOOEHUTE MHEHHU.

OcobeHnTe MHEHUS, HE3aBUCHUMO OCIIOpBaHATa WM MpPaKTHYeCKa (YHKIUS KbM
MOMEHTa Ha TAIXHOTO 00SBSIBaHE, UMAT MHOT'O Ba)KHO MACTO B ITpaBOpa3AaBaHETO 3001110, Thi
KaTo B MpeleeHTHATA PaBHA CUCTeMa OMBAT ONPEIEIISIHA KaTo ,,KOHCTUTYLIMOHHHU CIIMPAYKH
MpeJ] YHUI0’KaBAaHETO Ha YOBEIMIKOTO JOCTOMHCTBO' U ,,IPU3UB KbM Ch3€pIATeITHUS TyX Ha
3aKO0Ha, KbM WHTEJIMTCHTHOCTTA Ha Obenus AeH , MposiBa Ha ,,He3aBUCUMOCTTA Ha ayxa®. 1o
CBIIECTBO, T€ HE Ca IPOCTO MHCTUTYIIMOHAIM3UPA (hopMa Ha HECHITIACHUE, a Ca U3pa3 Ha MPAaBHU
OCHOBaHU$l, MPAaBOCHh3HAHUE M TpaBHA KynTypa. OcoOeHHTe MHEHHUsS UMAT MHOT'O 3HauMMa

TEKECT, KOraTo TC KacadaT Ji€jia C AUCKYCUOHHU BBIIPOCHU OT BUCOK O6H_ICCTBCH HUHTEPEC.

[TpumepuTe, KOUTO ca MPUBEICHH, BKIIOYBAT OCOOCHOTO MHEHHE Ha ChausTa J[KoH
Mapman Xapinan o genoro Plessy v. Ferguson, Ha cbaust Yuusim Perkyuct o menoro Roe V.
Wade, BKIIOUHTEIHO U HErOBOTO ,,iipepemaBane’ mpe3 2022 1. ¢ perrenueTo o aenoro Dobbs
v. Jackson Women Health’s Organization. [Tocouenu ca npyru npuMepu 3a OCOOCHU MHEHHSI,
000CHOBaBalIM HAPHYAHOTO B TeOpUsTa ,,precious right to dissent”, ma ,,mpopormre ¢ gect™,

KaKTO onpcacis Cbaus Yumsam BpeHaH MarucCTpaTuTe, KOUTO NHUIIAT 0COOEHH MHEHHMSI.

Hpe}ICTaBeHI/I Ca U MMPOTHBOIIOJOXHHA IMO3UIHHU, KOUTO OTXBBPJIAT MNPUIIOKHMOCTTA,
CMHCBHJIA U MOJIC3HOCTTA HA OCOOCHUTE MHCHHUS, KaTO 3a TaKKMBa Ca IIOCOYCHHU CTAaHOBHUIIIATA Ha

coaus Cunnu bpuiiz u Yontsp CTeiimxsp.
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o Jlunemute Ha BBTPEIIHOTO YOEKACHHUE.

PaznensT aHanmu3upa XapakTepbT Ha BBTPEIIHOTO YOEXKICHHE, Ype3 KOETO TpsAOBa J1a ce
,»YJIOBST KATETOPUU KAaTO UCTUHA, CIIPABEAJINBOCT, PAaBEHCTBO, ABJT, KOUTO €A XapaKTEPHU 3a
BBTPEIIHUSA YOBEIIKM KOCMOC, U MMAT MPAKO OTHOLICHHE C MPaBOpa3laBaHeTo. PemeHusara
clieiBa Jla ce B3eMar 110 yOex/IeHue U 1o cbhBecT. ToBa € MOAKPENEeHO OT U3Ka3aHa OT ChAus
AntpHu KeHeu no3uiys B HErOBOTO MOJAKPEIAIIO MHEHHUE 10 Ae]I0To Texas V. Johnson ot

1989 r., kpAETO TOM MOCOYBA, Y€ ,,IPABOTO HAJIara TO3M pe3yaTaT:.

Junemure Ha BBTPEIIHOTO YOEXIEHHE ca pasIieflaHd Ipe3 Mpu3MaTa Ha ,,lIpaBo
UHTErpupeT’, KakTo ToBa € ompenesneHo oT Ponann JlyopkuH, Karo cbausiTa 4pe3 CBOS
BBTpPELLIEH IJIaC ThpCcU 00POTO, ICTUHHOTO U CIIPaBEIJIMBOTO. BbTpemHoTo yoexaeHue ce

pasrieixaa KaTo OCHOBCH M3TOYHHK Ha ITPUHIUIIN B IIPOLUECYAIHOTO IIPABO.

o [TpaBopa3aBaHETO B IPELEIEHTHOTO U KOHTUHEHTATHOTO PaBO —

PA3IIMYHUAT TOAXO.

Paznenst 0o0oOmiaBa pa3nuyuHUAT MOAXOM, KOWTO MoOe na Obae 00OCHOBAaH CHpPSMO
MOpAJIHUTE OCHOBAHUS HA MPABOTO B PAMKHUTE Ha MPELEJCHTHOTO MPaBO U KOHTHHEHTAIHATA
MpaBHa CHUCTEMa, KOTAaTO CTaBa BBIIPOC 3a THIKYBaHE, MHTEPIPETALUS M IIPaBOpa3iaBaHe.
3HaYMTeNIHATA Pa3iuKa, KOSITO ChIIECTBYBA B MOAXOAUTE, € ICHO OTJIMYMMA IO OTHOIICHUE Ha
ChILIECTBYBaIllaTa chJeOHA MPAKTHKA, KaTO ChACOHUAT MPEIEACHT C TOMOMITAa Ha €IHO O0II0
Hayalo, KaKkBOTO € MPABHOTO OCHOBaHUE, (GOpMyIUpa KOHKPETHO MPaBHUIIO 3a MOBEICHUE,
KOETO IMpuJIara, 3a Ja pa3pellu pasriekIaHus ciaydai, Wik HHTepIpeTHpa ChIIeCTByBallaTa
ypenda 1o TakbB HA4YMH, KOWTO peleBUpa KbM TO0-00IIM, aO0CTpaKTHU, MeTadU3U4IHU

KaTCropmuu, KakBUTO Ca MPAaBHUTC OCHOBAHUA.

HozmepTaBa C€, 4uc HOI[O6CH moaxoa MOKeE 1a C€ CpCIIHC CAMHCTBCHO IPHU ONIPCACICHU
cJlydyan B PpPaMKHUTC Ha HNOpPCUHCACHTHOTO IIpaBO, KOCTO TI0 OTJIW4aBa OT CTporara

IIpaBoOIIpUjIaraiia, rmpaBopasaaBalla U ThJIKYBAaTCIIHA JEHHOCT Ha KOHTUHEHTAITHOTO IIpaBo.

S. I''TABA YETBBPTA. CbBPEMEHHU PUCKOBE IIPE/]l ITPABHUTE
OCHOBAHMUAI.

. Xapakrep Ha ,,M3BbHPEIHOCTTA KaTO PUCK 32 MPABHUTE OCHOBAHMUSI.

Honmppnca CC CTaHOBHIICTO, Y€ ThH KaTo MMpaBOCBH3JaBAHCTO € MPOLECC, KOHTO HE €
CTaTH4YCH, a MPOoABJIKaBa BbB BPEMETO OTBBLJ MPUCMAHETO HAa AKTOBCTEC Ha YUYPCAUTCIIHATA

BJIaCT, TO TOH € AKTyaJICH U KbM JHCHIHA JaTa, BKIOYUTCIIHO CIPAMO IMPOMCHAIIUTE CC
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O6H.I€CTBCHI/I YCJ10BUSA, BB3HUKBAIIX PUCKOBE U OITACHOCTH. HpaBOC’BBIIaBaHCTO B CbBpEMCHHUA
CBST € U3IIPAaBCHO NP TOBA 11a TpSIGBa Ja OTroBaps Ha HOBHU U3BBHPCIHU 00CTOSTENICTBA U Ja
OoTpa3siBa HOBU O6H.[CCTB€HI/I PCAIHOCTU — Hali-BeUYe C HU3BBHPCACH XapaKTCp U Ch3AaBallld
HeO6XOI[I/IMOCT OT U3BBHPCIHO 3aKOHOAATCICTBO, CBbP3aHO C BOCHHU ﬂeﬁCTBHﬂ, HaHACMHUYHHU

PUCKOBE, NKOHOMHWYCCKHU HpO6HeMI/I, HU3KYCTBCH MHTCJICKT.

BwBexna ce paboTHa B paMKUTEe Ha JUCEPTALMOHHHS TPYA 3a ,,A3BBHPEIHOCT U
,»M3BBHPEIHN CUTYalluu" U KaK TaKMBa CUTYAI[MH MOBJIUTaT Ha IbPBO MACTO €TUYHHU BBIPOCH
3a HAuMHA, MO KOMTO OOMKHOBEHO ce€ paspemiaBaT BpemeHara Ha kpusu. [lpenBun
OCHOBOIIOJIaraiara B paMKUTe Ha TpyJla Te€3a 3a Hepa3puBHATa BPb3Ka MEXKIY MOpaJl, €THKa,
[IEHHOCTH 1Mo opMaTa Ha MOPATHUTE OCHOBAHUS Ha MPABOTO U TAXHATA BPB3Ka C IMpaBHATA
MaTepus, Te3H BBIPOCH ca U HEMUHYEMO MPABHO U KacasT KakK ce peryaupar OTHOIICHUSITA B
€IHO 00IIeCTBO. ,,MI3BBbHPEeIHOCTTA™ ce MpUpaBHABA OT IJIeJJHA TOYKA Ha ChBPEMEHHOCTTA Ha

BbBeJIcHOTO OT Hypuen PyOunu nonsitue 3a ,,Merasariaxu‘.

B u3noxenuero ca pasrieqaHu ABa KOHKPETHU U 001U IpUMepa 3a ,,u3BbHPEAHOCT U
3a [IpaBHUTE TUJIEMH, KOUTO TS Ch37aBa — TO3M 3a BOMHATA U TO3U 3a UKOHOMHYECKUTE KPU3H.
[IpuBenenn ca mpuMepu OT TeopusTa upe3 craHoBumiata Ha mpod. Lleko TopOos m mom.
Muxaitnnna MuxaitnoBa. HanpaBeH e aHaiu3 3a mpaBHaTa 000CHOBKA Ha BOMHATa, BKIIOYBALO
U pa3IMyHO OT U3pa3eHoTo oT 1po¢. TopOOB cTaHOBHMIIE 3a BOMHATA KaTO MPUYUHA 32 KpH3a B
npaBoTo ype3 Teopusita 3a jus ad bellum wiu cnipaBennuBata BoitHa. [Tocouenu ca craHoBuIIA
ot Xyro I'pornuii, Cetn ApryctuH bnaxenu m Ceeru Toma ot AxBHHO M mpod. PoObpT
Jlxopmxk. Ilpe3 mpusmara Ha npaBHUTE cTaHaapT Ha Hosus kypc Ha @panknul JlemaHo
Py3BenTt ce pa3BuBa Te3aTa Kak MKOHOMMUYECKAaTa W3BBHPEIHOCT IMPOMEHS OCHOBHUTE Ha

paBoTo B CheIMHEHUTE aMEPUKAHCKH IATH, IIOAKPENeHO OT Te3uTe Ha npod. Puuapy [aiinc.
. N3BBHPENHOCT, CBBPEMHE U MIPABHU OCHOBAHMSIL.

BbnpochkT 3a H3BBHPEIHOCTTA, CBBPEMHUETO U NMPABHUTE OCHOBAHUS € pasriie/iaH Tpe3
IpU3MaTa Ha HIKOJIKO OCHOBHHM MOHATHUS. Ha mbpBO MsCTO, TOBA € TaTHHCKaTa MakcuMma ““Inter
arma enim silent leges”, nmpeBezieHo, Ye BbB BpeMe Ha BOWHA ,,3aKOHUTE" (ITPaBOTO) MBJIYAT.
V3meHeHreTo Ha MPaBOTO B Ta3M YacT ce OOOCHOBaBa OT ChAWS YWIIM PeHKyHCT, ue
M3BBHPETHOCTTA OE3CIIOPHO BIIMsE BHPXY NpaBHATA MaTepusi, Thil KaTo ,,3aKOHHTE TOBOPSAT C
MO-pa3IMyeH Tiac”, KOeTo 3acsira (yHJAaMEHTAIHH YCTAaHOBEHH TIIPaBHU WHCTUTYTH.
W3BBbHpETHOCTTA Ce SBsIBA MPUYMHA 32 KOHIICHTPAIMS HA BJIACT U MPAaBOMOIIUS, OTMSHA UIIH

orpaHn4aBaHC Ha Cy6eKTI/IBHI/I mpaBa, TOCCT HOPMATHBHO NPCCIICABAHUTE LCJIN HE PEICBUPAT
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C IpaBHUTEC OCHOBaHHsA, a C APYTH KAaTCropuu KaTO IMOCTUTHATHUTC PE3YyJITaTU HC BHUHAru

OoTpa3sdaBaT U CaMUTEC NPCABAPUTCIIHO 00s1BeHU OCIIn.

Pa3rﬂez[aHa € HnaHacMu4yHaTa H3BBHPCAHOCT OT IJI€AHA TOYKa Ha IIPpHEMAHEC Ha
HU3BBHPCIHO 3aKOHOJATCIICTBO M KaK TOBAa Cbhb3JaBa MPCAINOCTABKHU 3a 3HAYUMU I[€621TI/I 3a
3alguTaTta Ha 3JPaBCTO U OINA3BAHCTO HA YOBCHIKHA KHUBOT B YCJIOBUATA HA IIaHACMHUYHA
HU3BBHPCAHOCT IIPHU HeO6XOI[I/IMOCTTa OT CIla3BaHC Ha ACMOKPATUYHO YCTAHOBCHH IIPOLECAYPHU
B PaMKHUTC Ha IIpaBOBaTa AbpiKaBa, pa3ACICHUCTO HAa BJIACTUTC M BBPXOBCHCTBOTO HA 3aKOHA.
Toga Imopaxxia OCHOBOIIOJIarail BbIIPOCHU KOJIKO 01 MOTIJI0 Ja 6”[),[[6 ToJIIMO TOBa OTCTBIIJIICHHUC,
HC CC JIM 4ABsABA TO OTCTBINUICHUC OT UACAIIUTC U UJACUTC HA MOPAJIHUTC ITPAaBHU OCHOBAHUA WJIN
BCBIIHOCT NPCACTABIIABA PA3TIICKIAHCTO UM OT IIO-PA3JIMYCH bI'bJI U FAPAHTUPAHCTO HA TCXHUSA

HECHHOCTCH KOCMOC I10 pa3JIM4YCH HAYMH.

B wu3noxeHuero € pasrienaHo MOHATHETO 3a ,,KOHCTUTYLUMOHHA IOJUKpHU3a™,
MOHSATUETO 34 ,,M3BBHPEIHO MOJI0KEHHE* B CBETJIMHATA HAa IPAKTUKATa HA KOHCTUTYLIMOHHUS
cbll Ha PenmyOnuka bbarapusi, KakTo U Kak U3BBbHPEAHUTE (PAKTOPU MOTaT Ja ce MPEeBbpPHAT B
Kpu3a Ha MpaBOTO, CbOTBCTHO B ,,KpH3a HAa OCHOBHHUTC OOHITUA WU ,,KpHU3a Ha MPaBHUTC

OCHOBaHHUA".
o I/ISB’I)Hpe[[HOCT, BJIACT U HpaBHI/I OCHOBAHMUI.

B HaCcTOAUA JUCCPTALUOHCH TPY/ CC NOAAbpKa CTAHOBUIIECTO, Y€ MOPATHUTC IIPaBHU
OCHOBAHHUS MMaT CBOATA POJII M MSCTO Hail-Beye MO OTHOIICHHE Ha MPaBOCH3aBAHETO,
Cb31aBaHCTO Ha MpaBHU HOPMH, NPCAU BCHUYKO OT KOHCTHUTYLIMOHCH IOPAABK, KaKBUTO H
npuMmepu Osixa pasrnefanu upe3 Koncrurynusta Ha CbeIUHEHHTE aMEPUKAHCKH MIATH U
TopHOBCKaTa KoHCTUTYLIHA. OTBOpEH 0Oaue ocTaBa BBHIPOCHT 32 BPb3KaTa MEXAY MPABHUTE
OCHOBAHUS U MPABOIIPHUIIAraHETO. Pa3l"J'I€I[aHI/I Ca HAKOJIKO KOHKPETHU ClIy4dasl B CBCTJIMHATA Ha
V3MBJIHUTENTHATA BJIACT, YUSATO MpHUPOJa € nedUuHHpaHa 4Ype3 MOCTAHOBKH OT KiacHuecKaTa
MpaBHA M KOHCTUTYIIMOHHA Teopus. [IpencraBena e reopusita 3a ,,yHuTapHaTa U3MbJIHUTEIIHA
BJIACT* B pAMKHUTE Ha aMEPUKAHCKUSA KOHCTUTYLIMOHEH MOJIENI, @ KATO TEOPUTUYHU MMOCTAHOBKH
3a BJIACTTa ca MPUBEICHU CTAaHOBUIIA OT cTpaHa Ha Makc Bebep, mpod. dumutsp Panes, npod.

[Ton IxouchH, npod. Emmmms JIpymesa.

M3nbaHUTENIHATA BJIACT CE€ Pa3riIekJa B KOHTEKCTa Ha ,,Bb3jaramiara kKiays3a“ oT
aMepUKaHCKaTa KOHCTUTYLUSI U Bb3HUKHAJIaTa U3BbHpeAHa cuTyanus Ha 11 cenremspu 2001
. B KOHTEKCTa Ha M3JaJICHUTE PA3MOPEKIAHUS OT CTPAaHA HA M3IIBIHUTEHATA BIACT MU KaK

,,I/I3BT>HpCI[HOCTTa“ MOKC Oa €po3upa npoucaypu U HOpMH, a OTTaM JICTUTUMHUPAIIUTC TH
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MpaBHU OCHOBAHUS, HO B CHIIOTO BpEME Jla UMa JIpYT MOTJel BbpXY TAX U Ja 000CHOBaBa

CBOCTO IMpaBOIIprJIaralne rnmpe3 TOYHO TaKaBa MeTa(bI/IBI/I‘-IHa KaTeropus:.

Bb3HukBamiara ,,u3BbHPEJHOCT , Ha KOSITO CJI€/Ba J]a pearupaT OpraHuTe Ha JIbp>KaBHA
BJIACT IIPE3 TEXHUTE MPABOMOIIMS, HEMUHYEMO Ch3/1aBa BBIIPOCA 32 3aIUTATa UM OTPUYAHETO
Ha IPaBHUTE OCHOBaHUs, Ha MJICAINUTE, UAECUTE U LICHHOCTUTE U KAaK U Ype3 KAKBO PELIECHUE
€/IHO pelleHre 01 MOrjo Aa 0bJe 000CHOBAHO KAaTO MPaBHIJIHO, MOPAIHO U ChOOPA3eHO ChC
3aKOHa, OCOOEHO aKO HOpPMAaTHMBHATa ypeabda € BHMCOKO a0CTpakTHA, HEsCHA WIH J0pU
JIMIICBALIA, UM U3UCKBA (DOPMYJIMpPAHETO HAa HOBO MPaBWIIO 3a MOBEIEHUE (KaKTO TOBA CTaBa
ype3 aelictBusTa Ha 11 centemspu 2001 r. mnm upe3 pasrieJaHUTe B U3JI0KEHUETO ,, IPUHLIUIIN
Ha Jlacwic*). Torasa posigiTa Ha IpaBHUTE OCHOBAHUS B €JHA UJTU JPYra IMOCOKa € HE camo SICHa,

HO TS ce ABSIBa HE3a00MKOJINMA.
o ,,I/ISKYCTBCHI/U{T HHTEJEKT  KaTo PHUCK 3a MOPAJIHUTEC OCHOBAHUA HA IIPAaBOTO.

[To oTHOIIICHHE HA OCHOBAHUATA HA MTPABOTO € BH3IIPUETO pa3OMpaHeTo, Y€ pa3ChIbKBT
¢ HeroBuTe (OPMHU Ha MUCJICHETO arlenpa, 3a J1a HU Jajie MpaBHUTE OCHOBaHUs. PasyMbT upes
CBOMTE MHCJIOBHH, ITO3HABATEIHW M JIOTHYECKH CIIOCOOHOCTH Ha MHCHITA, O(opMeHHUs
LIEHHOCTEH KOMIIac, Bb3MOKHOCTTA 3a pa3lo3HaBaHe Ha ,,I00p0* U ,,3710° KATO KaTeropuu, nMa
OCHOBHA pOJISI TIPY Pa3IMYaBAHETO W MPHJIATAHETO HA ChABPKAHUETO HA MOPAJIHHUTE NMPABHU
OCHOBaHUS M Bojella (PYHKIMS B Ch3AABAHETO HA €AHO MBIHOLIEHHO U JIETUTUMHO TPaBo,
KOETO HOCH HAaWCTHHA XapaKTepUCTHKaTa Ha ,,IpaBHO®, a HE MpEJCTaBiIsiBa OOMKHOBEHA

TEXHOJIOTHA HaA BJIACT U YIIPABJICHHUC.

PasButnero Ha uskyctBenus uarenekt (M) ce pasrmexna B pazznena Karo 3HAYUM U
€K3UCTEHIIMAJIEH PUCK HE CaMO 3a MOpAJHUTE OCHOBAHMS Ha MPABOTO, HO M 3a MPABOTO U
MIPABHOTO PETyJIMPaHE Ha OOIIECTBEHUTE OTHOIICHUS N3001110. BE3MOXKHOCTTA Ha M3KYCTBEHUS
WHTENEKT Jia ObJIe M3MOI3BaH B paMKUTE Ha IPABOCH3AaBAHETO U MPABOPA3/IaBAHETO, KAKBUTO
OIUTH BEUE CE€ MPOBEXK/IAT, IOCOUECHH B U3JI0KEHHUETO MO pa3zelia, IpeICTaBIIgBa MOTEHIUATIEH
BOJIEI] PUCK 3a MPABOTO M 32 MOPAJIHUTE OCHOBAaHMS Ha MPABOTO, KOMTO MOXKE Ja MPOMEHU
camaTa CBIIIHOCT Ha IIpaBHATa MPUPOa, PETyIUPAHETO HAa YOBEIIKH OTHOLIEHUS, TIpeIcTaBaTa

3a UCTUHA, CIIPaBeJIMBOCT, CBOOOAA, BT, MUP, PABEHCTBO.

3aMsiHaTa Ha YOBELIKHS €JIEMEHT, CTPEMSII Ce Ja OTIMYH J0OpO OT 3J10, A MPUIIOKU
MOpPQJHUTE OCHOBAaHMS Ha MPABOTO, C SCHHUS XWISJAOJIETEH OMUT Ha YOBEIIKATa MUCHI, C
MaIlTMHEH aJITOPUTHM, KOWTO Bb3 OCHOBA Ha PACTSIIIa MHTEIMTEHTHOCT MOKE /1a B3eME KOPEHHO

pas3jiniid U J0pHU HCHOPCACKA3yCMU PCUICHUSA CHPsSAMO HA4YWHA, 110 KOWUTO C€ OCBhIIECTBSIBA
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MpaBHAaTa peryjanus U IMpaBONpUIIaraHeTo, € SBJIEHHE, KOETO cieaBa Ja ObAe CepHO3HO
OTYETEHO M pAa3MJIe]aHO Mpead TO Ja JIOBEAE N0 HEOOpaTHMHU IMOCIEAWIM 33 YOBELIKOTO

0011IeCTBO.

B pamkute Ha pazziena e npeacTaBeHa qeUHUINS 32 U3KYCTBEH MHTEICKT, KAaKTO U ca
OouepTaHW OCHOBHUTE PHCKOBE, KOMTO TOM MOXKe JHa mpeacrtaBisBa. llpencraBenu ca
CTAaHOBHII]A Ha BOJEUIM HW3CIEAOBAaTEIM Ha MoOpajlHaTa M IpaBHAaTa mpoOiieMaTHKa Ha
WU3KYCTBEHHUS MHTEJIEKT KbM HACTOSIIIUSA MOMEHT, cpell kKouto Aptyp Kopaon, bpyc [lInaiiep,
Marto llepwsp, Huk boctpbom. HoBEIKUAT pa3yM B KOHTEKCTA Ha U3JI05KEHUETO € MPEJICTaBeH
Y 4pe3 aHalu3 Ha ujenTe Ha XaHa ApeH/l 32 YOBeIlIKaTa ChIIHOCT U OTJIMYABALIUTE 51 KAUeCTBa

Ha UHAWMBUAYAJTHOCT U CIIOHTAHHOCT.

° ,»CO'bCHKBT HA IUBUITU3ALMHUTE  KATO ,,M3BBHPEIHOCT' U BpBh3KaTa C

IIpaBoOTO

B wu3noxxkeHuero Ha JIUCEpPTAIMOHHUS TpyA Oelle MpPeACcTaBeHO TMOHITHETO 3a
LMBUJIM3alMs, HEroBaTa Bpb3Ka C IIpaBHATa CUCTEMA U MOPAJIHUTE OCHOBAaHMS Ha IIPABOTO.
[IpaBHata cucrema ce sBsiBa He3a00MKOIUM (DaKTOp 3a IUIOCTHOTO pa3OupaHe Ha
UMBUJIM3AUMOHHATE KaTrOpUTE, HAYMHA Ha NPOSBICHUE HA IPABHUTE OCHOBAaHUA U

00pa3yBaHETO Ha OCHOBHHTE TIPAaBHU HHCTUTYTH.

B pamkute Ha pa3nena e pasrienano BbBeieHOTO mpe3 1992 r. ot Camiobia X bHTUHITHH
MOHATHE 3a ,,COMBCHK HAa IIMBUIIM3AIMHUTE B KOHTEKCTA HAa BEY€ MPEICTABEHOTO pa30oupaHe 3a
,»A3BBHPETHOCT®, KOETO MOXE Ja OKa)K€ BIUSIHUE BbPXY MPABO U BHPXY NPABHUTE OCHOBAHMSI.
Kynrypuaure cOmbChIily, XapakTepHU 3a ,,cOMbChKa HA MBUIU3AIMUTE  , MOTAT Ja I0BEJaT 10
M3MEHEHUE Ha MPEJICTaBUTE 3a NpaBHA JACHCTBUTEIHOCT, IPaBHA KYJITypa M MPaBOCh3HAHUE,
3aIl0TO IIPABOTO € TSCHO CBBP3aHO C TE€3U KaTerOpHH, KaTo ce€ MOTBBPXkKAAaBa Te3ara, 4e TO Ce
SIBSIBA HE3a00UKOJIUM €JIEMEHT OT pa3OMpaHeTo 3a MUBWIM3AIMA. AKIICHTHpPA C€ BbPXY TOBA
KaK e/lHa YyX/Ja IWBUIU3AlMOHHA UIEHTUYHOCT MOXeE Ja mpedopMmynupa IMpeacraBarta 3a
MpaBo, KAaKTO TOBAa HAPUMEP MOKE J1a CE CIIyYHd B paMKHUTE Ha 3anajHaTa [IUBUIN3ALINS U CE €

CIIy4YBaJIO KbM JIHEIIIHA J]aTa B MUHAJIOTO.
6. N3BOJIHN U 3AKJIIOYEHUA

HacToaumsaT nucepraliluoHeH Tpya MOCTaBs 3a CBOsI Haii-o0IIa 3ajgada j1a 00OCHOBE

C¢IHa HCpa3puBHA, JICTUTUMHpAIA U BceoOXBaTHA BPB3Ka, KOATO CBIICCTBYBA MCIKIY ABC
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OTpe/IeNIiIHU KAaTO OTIENHU, HO B CBHIIOTO BpeMe TpailHO CBbP3aHU CUCTEMHU — IPaBOTO U

MopaJa.

Bb3 ocHOBa Ha HallpaBeHaTa apryMeHTals, i KaTo 3aK/II0YEHHE Ha TPy, ca H3BEICHH
001110 OceM M3BOJa B Ta3M MOCOKa, 0000IIaBalM MPEICTABEHUTE TBHPACHUS B PaAMKHUTE Ha

JMCEPTALIMOHHUSA TPYI.
I1l. HAYYHU NPUHOCHU HA JMCEPTALIMOHHUSA TPY ]

HaquaTa HOBOCT Ha OJUCEPTAMOHHUA TPYHd CE€ ONPEACIIA OT O6CTO$[TCJ'ICTBOTO, e a0
MOMCHTA JHMIICBA IAJIOCTHO, 00XBaTHO U MMOCJICAOBATCIIHO H3CJICABAHC Ha BBIIPOCA 3a

MOpPAJIHUTC OCHOBAHUA HA IIPABOTO I/I306H_[0.

3acsraHe Ha TeMara MOXKeE Ja 6’]5,[[6 OTKpHUTA B TCOPUTUIHUTC U HpaBHO(bI/IJ'IOCO(bCKI/ITC
CbYMHCHHA Ha pas3IM4HU 6Lnrapc1<1/1 U YyXACCTpaHHHU IOPUCTH W MNPCACTABUTCIM Ha
aKaJicMHU4HaTa, HO HACTOAIIOTO HU3CJIICABAHC, BBIIPCKU Y€ HC MPECTCHAMPA 3a U3YCPIATCIIHOCT

I10 Ta3W MHOI'O rojisiMma TéMa, € II'bPBOTO, U3LAJIO IIOCBETCHO HAa TO3H BBIIPOC.
OCHOBHHTE IMPUHOCHU MOMCHTH, KOUTO MOraT J1a 6’I)Z[aT OTKpPOCHHU B JUCCpTalUATa, Ca:

1.ITpencraBsHe Ha ISUI0CTHA JIe(UHHULINS HA OHATHETO ,,0CHOBAaHHE Ha IIPABOTO"
(HapyyaHO oIe U ,,IPaBHO OCHOBaHHUE), KaTO JIETMTUMHPAILO, MeTapU3NYHO,
AIPUOPHO SIBJICHUE CHPAMO KAKTO MPABOTO KAaTO IS0, TaKa U CHPSIMO OTHCIIHUTE
HETrOBHU IPOSIBJICHUS U CUCTEMA.

2.000cHOBaBaHE Ha Bpb3KaTa MEXIYy NPaBHU OCHOBAHMS, MPABHU MPUHIUIIH,
IPaBHU HOPMH M aKTOBE Ha aBTOHOMHATa BOJISI Ha CYOEKTUTE, KaKTO M pasriiexk/aHe
Ha Bpb3KaTa Ha TE€3M KaTeropuu C M3IOJI3BAHUTE B IpaBHATa TEOPUs MOHATHS 3a
JIETUTUMHOCT U BaluHOCT. [IpesicTaBeHo e neneHune Ha IpaBHUTE IPUHIMIIN U UJIesATa
3a ,,IpamMKJia Ha JETUTUMHOCTTA®, KOSITO 00OCHOBaBa MPaBOTO KaTo SIBJICHHE BbH3
OCHOBAa Ha MOPAJIHUTE MPAaBHU OCHOBAHUS.

3.1IpaBHHUTE OCHOBaHMSA, NMPABOTO M TPABHUTE CUCTEMH Ca pasriiefaHd KaTo
CHILIECTBEH M HE3a00MKOJIUM €JIEMEHT Ha MOHATHUETO 3a LMBUIIU3ALUSA, 3a€JHO C
KYJITyparta, peJIurusiTa U Jpyrd HENpPaBHU IO CBOSI XapaKTep KaTeropuu, KOUTO Ce
SBSBAT 00aue HEpa3pUBHO CBBP3aHM C MpaBHATA JEHCTBUTEITHOCT.

4., HopmatuBHOCTTa“ B MpaBOTO HE C€ pa3riexja KaTo EKBUBAJICHT Ha
,,[IPABOBOCTTA*, @ KaTO HEIIO0, KOETO € MPOU3BOJHO OT HES, HO HE UJCHTUYHO, U Y€

CHO IIPAaBUJIO MOKC J1a UMa HOPMATHUBCH XapaKTCp U Aa 6’[:,[[6 BaJIMJAHO, HO Ja HE 6’5,[16
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IIPaBHO, ChOTBETHO U JIETUTUMHO, aKO HEroBaTa Bpb3Ka C MOPAJIHUTE OCHOBAHUS Ha
IPaBoOTO ObJi€ OrpaHUYEHA W IPEKBCHATA U3LISIIO.

5. B cBeTiinHaTa Ha MOpAJTHUTE OCHOBAHMS HA IIPaBOTO CE pasIJiexkaa Ipolieca o
[IPaBOCH3J]aBaHE HA KOHCTUTYLMOHHU IIPaBHM HOPMHU C HaIllpaBE€H aHajau3 Ha
aMEpPUKAHCKUS KOHCTUTYLIMOHEH MOJIEN U TO3U Ha ThpHOBCKaTa KOHCTUTYLHS IIPE3
pu3MaTa Ha T€3M KaTeropuH, KakTo U Ha TOBA, Y€ IIPaBOCH3/1aBAHETO HE € CTaTUYEH
IIPOLIEC U POJISITA HA MOPAJIHUTE OCHOBAHUS HE CE U3UEPIIBA ChC CH3AABAHETO HA €HA
HOpMa OT KOHCTUTYIMOHEH MpaBeH mopsabk. To Moxe Aa ObJe OmpeaeseHd KaTo
HEIMPEKbCHAT IPOLEC, B KOMTO MPABHUTE OCHOBAaHMS MMAT HENpPEKbCHATa POJIs, 3a
KOETO Ca [I0COYEHU ChbOTBETHUTE NPUMEPH.

6.[loctaBeH e BBIpOca 3a Bpb3KaTa M TNPWIATAHETO HAa MOPAIHUTE IPaBHU
OCHOBaHHUSl B KOHTEKCTa Ha IPaBOpa3[aBaHETO M IPaBOIPUIIATaHETO, KaTo 3a
pasrieaHy B CpPaBHUTENECH IUIaH Ipele[eHTHaTa IpaBHA CUCTEMa WU Ta3u Ha
KOHTHHEHTAJIHOTO IPaBO IO OTHOILEHUE Ha IOCTAHOBSIBAHE HA aKTOBE HAa BbPXOBHU
cpaunuiia. HampaBeH e aHanu3 Ha npakThuka Ha BbpxoBHUs cbll Ha CbeIUHEHHUTE
aMEpUKAHCKU IIaTH M ca OTJIWYCHH TMOHATHS KaTo ,,TPYAHH Jena’, CcbhbIeOHO
caMOOTpaHU4YBaHe, ChAeOCH aKTUBU3bM, OCOOCHH MHEHHUS, BHTPELIHO YOEKICHHE B
CBETJIMHATa Ha MOpPAJIHUTE IPaBHU OocHOBaHus. [Ipesiara ce unesra, ye ChLIECTBYBAT
OIpE/ICNICHU ClIydyau B OIPEJEICHHU IMPaBHU CUCTEMH, B KOUTO MOPAIHHUTE IPABHU
OCHOBaHUs MOTaT J1a CIIy»aT KaTo OCHOBA 3a IIPaBOpa3gaBaHe.

7.BpBefieHO € TMOHATHE 3a ,U3BBHPEAHOCT B KOHTEKCTa Ha IIpaBHATa
JNEHCTBUTEIHOCT U MOPAJIHUTE OCHOBAHMS HA IIPABOTO, KATO Ca pa3riieaHy ClIydauTe
Ha BOIHaTa, NaHAEMMYHUTE PHUCKOBE, UKOHOMHUYECKUTE M COLMAIHHM KpU3H,
U3KYCTBEHUSI MHTEJEKT, 00€MHEHH 0]l 0OII0TO MOHATHE 32 ,,Meras3amiaxu‘, KOuTo
ca B CBCTOSIHME Ja €pOo3upaT MPaBOTO M 3HAUYEHUETO HA IPAaBHUTE OCHOBAHMS.
Pasrnenan e mexaHu3ma Ha JeiicTBHE Ha W3MBJIHUTENHATa BJIacT B OCHOBHUTE Ha
BB3HMKBAIIlA WM pa3BUBallla C€ U3BBHPEIHOCT U KaK TOBa OM MOIJIO Ja JOBEnE 10
IpaBoNpHUIIaraHe Mpy 3auUTaHe Ha IPaBHUTE OCHOBaHMS, TAXHOTO OTpHUYaHe H3001110,
IIOCTaBsSIHE HA PA3JIUYHU 33/1a4d U LENH OT 3aJI0)KEHUTE B HOpPMaTUBHATA paMKa, WIN
n300110 Ch3/laBaHE HAa HOBM MpaBUia 3a MOBEJACHHE, J0 KOETO MOraT Ja JloBelaT
CHOTBETHUTE HM3BBHPETHH OOCTOSTENICTBA, BKIIOYMTENHO KOraTo MpaBHaTa paMka

orpaHn4daBa €aHa IMo-BUCHIA LEJI, KOATO MOXKE 1a CbOTBETCTBA HA IIPaBHO OCHOBAHUC.
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V.

MYBJMKAIIAM IO TEMATA HA JUCEPTAIIMOHHMS
TPV

1. ,IlpaBen u ¢uiocodcku moriaea BbpXy mnporeca cpenry HMucyc
Xpucroc®, cm. ,,IIpenu3Bukail mpaBoTo®, enekTpoHHo uzgaanue ¢ ISSN 1314-
7854 u ID 3299 B Haumonamuusi pedepeHTeH CIUCHK Ha ChBPEMEHHH

6’BJIFapCKI/I HAay4YHU U3OaHUS C HAYYHO PCUCH3UPAHC

2. ,,T'ppHOBCKAaTa KOHCTUTYIUS U BBIPOCHT 32 OCHOBAHHETO HA MPABOTO",
JOKJIaa  OT HaydyHa  KoH(pepeHuus, myOnMKyBaH B  cOOpHHKa

»lIpeIn3BUKaTENICTBA IIPE/] MPAaBHOTO perynupane B bbarapus™

3. ,,BoifHara kaTo ,Kpu3a Ha OCHOBaHHUATA B MPABOTO®, JOKJIAJ,
npeacraBeH Ha Hayunu yerenus na tema ,,[IPABO, IBJII' U CBOBOA®,
nocseteHy Ha 300-ronuuiHus roduiel ot poxaeHuero Ha Mmanyen Kaur u n
Ha 125-ropummaus roOwiel oT pokaenuero Ha Llexko TopOoB, mpeacrosino
nyOlIMKyBaHe B MeYaTeH BUJ, C MpeJCTaBeHa CiyxeOHa Oenexka, JaJeHo 3a

rncyar.

4., 1luBUIN3allMOHHOTO TPAaBO U HETOBUTE MPUHIMIH, JIOKJIAT,
npencTaBeH Ha MexayHapoJHa HayyHa KOHQepeHIus Ha TeMa ,llpaBHute
MPUHIUIIN U TAXHATA POJIs U 3HAUEHHE 3a Pa3BUTHE Ha MPABOTO , MPOBEA Ce

npe3 2024 r. 8 YHCC, npencrou myOnuKkyBaHe.
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l. GENERAL CHARACTERISTICS OF THE DISSERTATION

1. Necessity, Relevance, and Practical Significance of the Research

The present dissertation addresses a topic that can be defined as relevant not only from
the standpoint of current social developments and ongoing events but also with regard to the
nature of law itself. Questions concerning the origin of law, its legitimacy, the validity of legal
norms, and their connection to a higher, fundamental, metaphysical (essentially moral) criterion
that is a priori, have been a subject of debate in legal theory for perhaps thousands of years—
starting from the ideas developed by ancient Greek and Roman philosophers and jurists, and

continuing to contemporary representatives of the philosophy of law.

The relevance of the discussion on the place and nature of the moral foundations of law,
and the way in which law is created and legitimized through them, is primarily driven by the
development of social relations in the course of historical processes and modern times. The
emergence of existential crises—defined using Martin Heidegger’s concept of “crises of
fundamental concepts,” or referred to as “states of exception”—manifesting in wars, social and
economic upheavals, the development of technologies and artificial intelligence (Al), and
globalization, calls into question the integrity, meaning, philosophy, and purposes of many
societal systems, including law. This is also supported by the traditional view within the
philosophy of law that when law is severed from its connection to fundamental categories such
as justice, freedom, truth, duty, and peace (understood in this dissertation as “moral legal
foundations”), it loses its legal nature and becomes a mere technology of power and governance,
normatively distributing factual forces within a society. Similar terms used in legal theory
include “unjust law,” “legal injustice,” or “supralegal law,” all intended to describe the
fundamental and inseparable link between law and moral categories. The dissertation examines
the foundations of law from two perspectives: as a fundamental concept of law in general, and

in the context of contemporary realities and the risks facing it.

The topic is also relevant in light of the introduced and employed concept of
“civilizational law,” which substantiates the link between legal systems—developed through
interpretation and understanding of the moral foundations of law—and the concept of
civilization, particularly in the context of Samuel Huntington’s idea of a “clash of civilizations.”

The legal system is presented as a structural element of the concept of “civilization,” inherently



connected to culture and legal consciousness. The question of civilizations and their “clash” is
particularly relevant in today’s reality and in the era following the collapse of the bipolar

political model at the end of the Cold War.

The presented study of the moral foundations of law does not claim to be exhaustive.
Defining law as a fundamental concept connected to extralegal categories can be approached
through different and even radically opposing methods, or it can be rejected altogether—as
done by proponents of legal positivism and normativism. The issues discussed can be subject
to various or even contradictory viewpoints within legal theory, but the emergence of a
scholarly discussion on this topic can only enrich academic knowledge, legal theory, and

practice.
2. Subject, Object, Goals, and Tasks of the Research

The object of the present dissertation is the issue of legal foundations in their a priori,
metaphysical, and moral nature, and their role as a fundamental, argumentative concept for
legal norms and for law in general. The subject of the research is the nature of the moral
foundations of law, their relationship to the concepts of legitimacy, validity, and legal system,
and their place in the processes of law-making and law enforcement (adjudication). A
comprehensive characterization is given of the foundation of law—its essence and place within
the legal system. Historically, the dissertation examines the leading political and legal theories
concerning the moral foundations of law and natural law. The contributions of the two most
prominent figures in the philosophy of law in Bulgaria—Prof. Tseko Torbov and Assoc. Prof.
Mihailina Mihailova—who have addressed the question of legal foundations, are also reviewed.
A theory is presented connecting legal foundations and the legal system to the concept of

civilization.

The moral foundations of law are examined as a formative factor in the creation of
constitutional legal norms, with an analysis of practices in this area through the development
of the U.S. Constitution and the Tarnovo Constitution. In relation to the role of moral
foundations in adjudication, the dissertation analyzes the common law model and outlines its
differences from the continental legal system. It focuses on “hard cases,” the role and
significance of dissenting opinions, judicial self-restraint, and judicial activism, as well as the
dilemmas that arise from internal judicial conviction regarding legal foundations. Numerous

examples are cited from U.S. Supreme Court jurisprudence in landmark cases such as Roe v.



Wade, Marbury v. Madison, Brown v. Board of Education, Dobbs v. Jackson Women's Health

Organization, Obergefell v. Hodges, and others.

The dissertation defines the concept of “exceptionality” in the context of legal reality
and examines concrete instances—war, pandemic, artificial intelligence, social and economic
crises, “megathreats”—which pose a risk to the effective application of the moral foundations
of law and erode their meaning and significance in the pursuit of alternative goals grounded in

different arguments.

The goal of this dissertation is to achieve a comprehensive, structured, and well-
substantiated study that demonstrates the role and place of legal foundations, their a priori,
metaphysical, and moral nature as a legitimizing and argumentative phenomenon in relation to
law, and their significance in both the creation and application of law. The research aims to
prove that despite the unchanging essence and meaning of legal foundations, they have

historically undergone periods of "expansion,” "contraction,"” or even "elimination"—processes
which either limited the law or rendered it meaningless, turning it into "unjust law." This is
shown to depend on how these foundations are interpreted in specific historical contexts. The
research also seeks to demonstrate that the moral foundations of law are not static categories
that are exhausted during law-making, but that they have ongoing relevance in adjudication,
hold civilizational importance, and are continuously tested by new risks, threats, or states of

exception—which, even now, exert a significant negative influence on law as such.
To fulfill these objectives, the following research tasks have been formulated:

1. To trace the essence, place, and character of the concept of "foundation of law"
in general, its philosophical nature, and the approaches of classical and
contemporary philosophy of law regarding it.

2. To define and present theoretical frameworks and achievements related to
fundamental legal theory concepts such as "legitimacy,” "validity," "legal
system," and "system of law," including perspectives from leading Bulgarian
and foreign legal scholars.

3. To examine the role and functions of the moral foundations of law as a law-
forming factor, including historical examples and practices from the Bulgarian
and American constitutional models.

4. To present the debate surrounding the role of moral foundations in adjudication

and the differing approaches of common law and continental legal systems,



including definitions of adjudication and law enforcement, and examples
involving hard cases, dissenting opinions, judicial restraint, and judicial
activism.

5. To define the concept of "exceptionality” as a major risk to legal foundations
and compare it with other general categories relevant to legal reality—risks,
"megathreats,"” and "states of emergency."

6. In the context of social and global developments over the past thirty years, to
present the concepts of legal foundations and legal systems in light of the notion
of "civilization" and the "clash of civilizations," justifying the legal system as a
core element of civilization alongside culture, religion, and consciousness.

7. To explore contemporary risks to legal foundations and law in general, which
are capable of eroding, altering, or eliminating their meaning and significance—

such as wars, pandemics, artificial intelligence, and social and economic crises.

3. Methodology of the Research

To accomplish the defined tasks, scientific methods for accumulating and analyzing
knowledge characteristic of the social sciences (humanities and legal sciences) were applied.
These methods helped build a comprehensive, complete, and systematic approach aimed at
delivering a thorough analysis, identifying key moments, and accounting for the most
significant historical and contemporary developments concerning such a multifaceted legal

phenomenon as the foundations of law.

Methods of analysis, synthesis, comparative method, and the methods of induction and
deduction were employed. Through this methodology, theses were formulated, conclusions
drawn, and concrete findings presented. Within the dissertation research, particular emphasis is
placed on the historical-legal method, which traces specific historical developments in the fields

of law, the philosophy of law, and philosophy in general.

The comparative legal method is also applied with respect to specific legal systems,
conceptual understandings, definitions, and legal practice. Furthermore, methods of
interpretation and legal hermeneutics are used, analyzing court decisions, legislation, and other

legal sources through linguistic, systemic, and historical modes of interpretation.

4. Volume and Structure of the Study



The dissertation consists of 186 standard typed pages, which include a table of contents,
introduction, four chapters, conclusion, and bibliography. The first chapter consists of eight
sections, the second chapter has four sections, the third chapter — six sections, and the fourth
chapter — five sections. Each section is logically structured to analyze a specific problem or

present a specific issue. The study contains 473 footnotes.

The bibliography of the research includes 122 books and monographs, of which 73 are
in Bulgarian and 49 are in foreign languages. In addition, 36 scholarly, popular science, and
news articles were used, of which 28 are in foreign languages and 8 in Bulgarian, from
publications such as the Yale Law Journal, Hastings Law Journal, Osgoode Hall Law Journal,
Brennan Center for Justice, OAH Magazine of History, Sdvremenno pravo, Yuridicheski svyat,
among others. Jurisprudence has been used from the Supreme Court of the United States, the
High Court of Justice of England and Wales, the Constitutional Court of the Republic of
Bulgaria, and constitutional acts of other countries accessed through the digital systems of the
National Archives of the United States of America, Legal Information Institute of Cornell Law
School, The Avalon Project — Documents in Law, History and Diplomacy of Yale Law School,
Lilian Goldman Law Library, Bayerische Staatshibliothek, Library of Congress, Justia — U.S.
Supreme Court Center, National Assembly of the Republic of Bulgaria, and 34 additional

sources.

The literature, articles, and sources used are in Bulgarian, English, German, Russian,
Latin, and French, with either original translation or through digital platforms (for references

in French).

II.  CONTENT OF THE DISSERTATION

1. INTRODUCTION

The introduction of the dissertation justifies the need for a current study on the issue
related to the moral foundations of law and the existing relationship between law and morality.
The object, subject, and goal of the dissertation are outlined. The two leading and opposing
legal schools of thought—namely, the philosophical-legal tradition of natural law and legal
positivism—are presented along with their prominent representatives in a historical context.
The introduction summarizes the research topics, the applied methodology, and the expected

outcomes, while also introducing the terminology and core categories used in the dissertation.



A general presentation is given of the positions and theses supported regarding the legal

foundations and their a priori, metaphysical, and moral nature.

2. CHAPTER ONE. THE FOUNDATION OF LAW — ESSENCE AND
PLACE IN THE LEGAL SYSTEM

o “Urbegriff” — “fundamental concepts”, their place, meaning, and connection to law.

This section offers a philosophical and legal perspective on the broader categories of the
terminology used, their origins, purpose, and meaning. It introduces the concept of “Urbegriff,”
understood either as a “proto-concept” (in Kantian terminology) or a “fundamental concept”
(following Heidegger's conceptual framework). It discusses the nature of scientific knowledge
and how such concepts serve as leading categories within it. The thesis of a “crisis of
fundamental concepts” is introduced, with historical examples showing how some legal
categories became insufficient or outdated in capturing societal or epochal developments—
resulting in a conceptual crisis. This crisis calls for a rethinking of legal categories and, when
needed, a return to the fundamental values of the affected social system—namely, law. This is
accomplished by reevaluating the meaning of foundations and, where necessary, restoring their

original essence.
e Legitimacy, validity, and their relationship with the foundations of law.

This section examines the meaning of the fundamental legal concepts of "legitimacy"
and "validity" and their relationship to an overarching, a priori, and essentially external
metaphysical criterion—namely, the legal foundation. The argument is made that the two
concepts do not represent a unified justification but rather a divided one: a rule may be valid
procedurally and formally while contradicting the foundations meant to legitimize it. Law
inherently requires legitimizing ideas that provide it with the sanction of what ought to be—a
metaphysical given. This position is supported by the theories of Heinrich Peiser, Otto von
Gierke, Georges Renard, Hugo Krabbe, Jean-Louis Bergel, Tseko Torbov, Wilhelm Henke,
Gustav Radbruch, Karl von Gareis, Giorgio Del Vecchio, Jiirgen Habermas, and Joseph

Ratzinger (Pope Benedict XVI).
e The essence of the “foundation of law” as a concept in legal theory.

The legal foundation is defined as a fundamental concept that serves a justificatory and
argumentative function, not so much regarding specific legal norms but rather regarding the

entire legal system as a social phenomenon. It is argued that there is an immanent connection



between law and metaphysical categories—moral and a priori in nature—which provide its
legitimacy through their application and offer the necessary rationale for a valid legal norm. A
leading idea in defining the legal foundation is that the mere existence of a legal rule does not

determine its justness. Normativity stems from the metaphysical nature of the legal foundation.

The concept of a “pyramid of legitimacy” is introduced, with an a priori, metaphysical,
immaterial, value-determined foundation at the top. This foundation transmits its content into
“principles of law,” divided into two types—Ilegal and normative. Legal principles exist outside
the normative structure and arise from practice, tradition, and interpretation across various legal
branches, while normative principles are codified in legal acts. Below the principles are the
legal norms (constitutional, statutory, sub-statutory), alongside jurisprudence, case law, and

customs. At the bottom of the pyramid are acts of autonomous will by legal subjects.

Regarding principles in law, the section discusses the theories of Prof. Dimitar Radev,
Prof. Daniel Valchev, Prof. Rosen Tashev, Prof. Tencho Kolev, and Assoc. Prof. Svetla
Kaneva. The moral foundations of law are examined through the lens of “wrong law,” “legal
wrong,” and “supra-legal law” as per Gustav Radbruch’s theory, supported with examples from

Hannah Arendt, Immanuel Kant, Walter Williams, Tseko Torbov, and William Rehnquist.
e Theories on the politico-legal development of moral foundations and natural law.

This section provides a historical retrospective on the evolution of ideas about the moral
foundations of law and natural law as a school/trend in theory and science. The periodization
used includes: Antiquity (Plato, Aristotle, Cicero), Middle Ages (Thomas Aquinas, Augustine
of Hippo, Byzantine theologians and philosophers), Modern Age (Immanuel Kant, Samuel von
Pufendorf, Hugo Grotius), and Contemporary Era (John Rawls, Ronald Dworkin, John Finnis,
Lon Fuller). Assoc. Prof. Svetla Kaneva’s theory of “stages in the foundation of law” is

presented as a parallel approach.

Examples are drawn from legal and academic legacies of various historical figures such
as Ulpian, Paul, St. Thomas Aquinas, Henry de Bracton, Juan Mariana, Coluccio Salutati,
William Blackstone, Charles de Montesquieu, Hugh Kennedy, Robert Alexy, and Lon Fuller.
Historical sources like the Visigothic Code of King Recceswinth, Magna Carta, the
correspondence of Pope Leo | with Emperor Marcian, Corpus luris Canonici, and Culte de

I’Etre are cited.



e Prof. Tseko Torbov and Assoc. Prof. Mihailina Mihailova — philosophical-legal

understanding of law and its foundations in Bulgarian legal thought

This section focuses on the intellectual legacy and scholarly contributions in legal
philosophy and theory of Prof. Tseko Torbov and Assoc. Prof. Mihailina Mihailova, recognized
as leading figures in this field. Brief biographical sketches are provided, along with
recollections and impressions from fellow academics (Prof. Neno Nenovski, Prof. Georgi
Boychev). The axiological approach in legal science is explored.

Assoc. Prof. Mihailova’s concept of “measure” is analyzed and compared with Gustav
Radbruch’s interpretations in the philosophy of law. The section also emphasizes Mihailova’s
views on the relationship between globalization and law. Disagreement is expressed with her
theory of “planetary law,” which is considered relevant to the early 21st century but unjustified

in the present, as argued by the dissertation’s author.

e The foundation of law and its relation to the legal system.
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This section discusses the concepts of “legal system,” “system of law,” “legal order,”
and “legislative system” based on various theoretical frameworks. It presents views by Prof.
Dimitar Radev, Prof. Venelin Ganev, and Assoc. Prof. Svetla Kaneva, as well as foreign
theorists like Joseph Raz, Sir Thomas Bingham, John Austin, Immanuel Kant, and Mikhail

Marchenko.

The legal foundation is presented as a “cohesive element” uniting diverse legal
components under a unified philosophical principle. It is argued that the terms “legal system,”
“system of law,” and “system of legislation” can be used as complementary and interrelated.
The notion of legal consciousness is introduced as a transition to the next section. The legal
system is not a static structure but a living organism interacting with its environment. A key

component is legal consciousness, which is part of religious, cultural, and civilizational identity.
e The legal foundation and legal system as elements of the concept of civilization.

It is argued that the legal foundation and legal system are part of the concept of
civilization. The section begins with a theoretical overview of civilization based on its
etymology and historical development since Antiquity. Leading definitions by Samuel
Huntington, Arnold Toynbee, and Fernand Braudel are presented. The general idea is that the
legal system is part of civilization and that established legal order, legal culture, and legal

consciousness overlap with the broader civilizational (i.e., cultural) code of a community.



This is illustrated through a “two-level system” for understanding the legal foundation—
universal categories like freedom, justice, truth, duty, and peace are interpreted at a
civilizational level through culture, religion, tradition, etc. Examples are given to illustrate how
different civilizations reflect these values in their legal institutions, norms, and legal

consciousness.

e Conclusions and findings on the foundation of law and its moral, systemic, and

civilizational nature.

Based on the discussion in Chapter One, seven conclusions are presented, justifying the

foundation of law in its moral, metaphysical, and a priori nature.

3. CHAPTER TWO. THE MORAL FOUNDATIONS OF LAW AS A
LAW-FORMING FACTOR

e The Foundation of Law and Its Connection with Constituent Power and Constitutions

The aim of this section is to trace two ideas that are characteristic of the moral
foundations of law as a law-forming factor — the idea of constituent power and the creation
through it of a system of government that has at its core manifestations of those legal
foundations, which are metaphysical and moral in nature. The idea of constituent power is
presented through the lens of natural law theory, with examples drawn from the works of
Thomas Jefferson, John Finnis, and Tseko Torbov. The historical development of the theory of
constituent power is examined, and the thesis is maintained that in the relationship between the
"constituent” and "constituted” powers in the creation of normative content — that is, in law-
making, such as the establishment of a constitutional legal order — this process is inherently
connected to ideas that lie outside the law: categories that are moral, metaphysical, and a priori,
such as legal foundations. These are present in some works as “ideas” and “ideals” (the theory

of Mortimer Adler is explored).

The significance and content of the concept of “constitution” are also considered — as
the primary product of the constituent power's activity — which should most fully embody the
moral legal foundations through the constitutional principles and norms created by the
constituent power. Arguments are provided in support of the natural law thesis and legal

philosophy, showing that the foundations of law are understood and interpreted primarily



through reason, and secondarily through culture, religion, and traditions, with the aim of

creating primary legal norms of a constitutional order.

Additionally, in support of these claims, John Rawls' theory of the “veil of ignorance”
is examined in the context of how secondary factors influence the judgment of the constituent
power in establishing a just social and normative order. This is supported by the position of

Alexander Hamilton from The Federalist Papers.

e The Issue of “Great National Discussions” and Their Role in Law-Making and the

Search for the Meaning of Legal Foundations

The action of constituent power is not expressed solely through the form that directly
constitutes it — most commonly a Constituent Assembly, Continental Congress, Estates-
General, Convention, or another special representative forum empowered to create primary
legal norms. Typically, the activity of constituent bodies is preceded and accompanied by
significant debates, public discussions, and dialogue among various communities and
interest/influence groups in society. Collectively, this process can be defined using Isaac
Kramnick’s term: “great national discussion.” This section explores such discussions through
examples not only of the direct actions of a “constituent power" — such as the debates around
the adoption of the U.S. Constitution — but also how they may develop regarding subsequent
amendments to the fundamental law. An example in this regard is the adoption of the 13th

Amendment to the U.S. Constitution, which abolished slavery.

This thesis is supported by arguments from both practice and theory, including
references to the writings of Alexander Hamilton, Thomas Jefferson, Abraham Lincoln, James
Madison, and John Jay. It becomes clear how a “great national discussion” is essentially a
debate on the moral foundations of law and how they should be implemented in the form of
state structure and governance, through the interpretation and application of categories such as

liberty, justice, equality, duty, and peace.

e The Tarnovo Constitution and the “Great National Discussion” Through the Lens of

Legal Foundations

This section examines the process of drafting and adopting the Tarnovo Constitution
through the lens of the moral foundations of law. It traces the development of the “great national

discussion” that accompanied the work of the Constituent Assembly in Tarnovo. The presented



arguments and specific provisions adopted in the constitution are analyzed in terms of how they

reflect moral legal foundations.

In comparative terms, arguments are drawn from the 1789 Declaration of the Rights of
Man and of the Citizen, the notable case Shanley v. Harvey (1763), and Somerset v. Stewart
(1772). The Enlightenment understanding of freedom is analyzed through the works of Denis
Diderot and Guillaume-Thomas Raynal. The concept of universal human dignity is connected

with Immanuel Kant’s categorical imperative. References are also made to the Magna Carta.

The positions of deputies from the Constituent Assembly are included, with extracts
from the commission's report, which operated within the Assembly, providing insight into their

understanding of moral legal foundations.
e General Constitutional Dimensions of Legal Foundations

As a concluding part of this chapter, the general constitutional dimensions of legal
foundations are examined. The viewpoint is presented and supported that the constitutional
framework of a state may not result from a single constituent act embodied in a document with

written legal norms.

The process of "constitutional growth" is traced, exploring the idea that a constitution
should possess the qualities of a supporting structure and legitimacy, even if it is not the product
of a deliberate procedure that formally meets legislative criteria.

A suitable metaphor here is the “pursuit of foundations” — regardless of the nature of the
bearer of constituent power, the interpretation and application of legal foundations in relation
to constitutional norms act as a source of legitimacy. This legitimacy affirms not only the norms
themselves but also the procedures and institutions involved in law-making. The procedural

order is created through the foundations, not in opposition to them.

4. CHAPTER THREE: THE MORAL FOUNDATIONS OF LAW IN
ADJUDICATION WITHIN THE COMMON LAW SYSTEM AND THE
DIFFERENCE FROM CONTINENTAL LAW

e General Character of the Concepts of Law Enforcement, Adjudication, Interpretation,

and Hermeneutics

The first section of Chapter Three examines the concept of adjudication as part of the

broader concept of law enforcement. It presents theoretical developments within Bulgarian



legal theory as defined by Prof. Zhivko Stalev, Prof. Rosen Tashev, and Prof. Daniel Valchev.
The aim is to establish a connection between adjudication and the activities of interpretation
and hermeneutics. These activities raise contentious issues, which are clearly expressed within
common law systems, while the stance on them in continental law tends to be more
consensual—so much so that the application of the same legal norm in different contexts, times,
and conditions may lead to completely different outcomes, especially within common law.
Supporters of this approach describe it as a "living, applicable law," although this is rejected by
originalist/textualist approaches. A key issue is how such a process interacts with the existence

of a priori and metaphysical categories, such as the moral foundations of law.
e Are Legal Foundations a Controversial Issue in Adjudication?

This section introduces the issue of adjudication that occurs through the search for the
"code" of legal foundations in cases where a legal norm is unclear, requires interpretation, or is
entirely absent. A key example is the category of "hard cases™ as defined by Ronald Dworkin.
The text raises the question: Can adjudication be performed based on a legal foundation or
principle—i.e., outside of a specific legal norm? Does this encroach on the role of the legislator,

and could it lead to a form of ethical tyranny disguised as law?

Conflicts between law and morality are examined, with The Queen v. Dudley and
Stephens (1884) given as a case study. The theory of "semantic realism" as defined by Prof.
Andrei Marmor is also discussed, showing how an interpretation seeking the essence of law
through legal foundations can be seen in major precedents such as Marbury v. Madison, United
States v. Nixon, and in interpretations of concepts like “original right,” which lack normative

status but possess legal significance.
e "Hard Cases", Judicial Restraint, and Judicial Activism

The text presents three legal doctrines relevant to adjudication and the moral nature of
legal foundations: "hard cases," judicial restraint, and judicial activism. The concept of "hard

cases," as used in this dissertation, relies on Dworkin’s theory presented in Taking Rights
Seriously, in which adjudication either formulates a new norm or alters the character of an

existing one by narrowing or expanding its interpretation.

Following this, the doctrines of judicial restraint and activism are discussed with
examples from theory, including views by Prof. Thomas Patterson, Justice Antonin Scalia, and
Justice Neil Gorsuch. In Bulgarian legal theory, these questions are explored by Constitutional



Court Justice Blagovest Punev, with examples from the Constitutional Court of the Republic of

Bulgaria.

Disputed interpretive and hermeneutic issues related to moral legal foundations are
illustrated by U.S. Supreme Court decisions in landmark social cases—Brown v. Board of
Education, Plessy v. Ferguson, Miranda v. Arizona, and Obergefell v. Hodges—highlighting

contrasting approaches to these categories.
e The Role of Dissenting Opinions

Dissenting opinions, despite their sometimes-contested practical utility, play an
important role in adjudication, particularly in common law. They are often described as
“constitutional brakes on the destruction of human dignity” and as ‘“appeals to the
contemplative spirit of the law and the intelligence of future generations”—expressions of “the
independence of spirit.” They are not merely institutionalized disagreement but manifestations

of legal foundations, legal consciousness, and legal culture.

Dissenting opinions carry special weight when addressing socially significant and
contentious cases. Examples include Justice John Marshall Harlan’s dissent in Plessy v.
Ferguson, Justice William Rehnquist’s dissent in Roe v. Wade, and its eventual “reversal” in
2022 with Dobbs v. Jackson Women’s Health Organization. Other examples support the theory
of the “precious right to dissent” and the idea of “prophets with honor,” a phrase used by Justice

William Brennan to describe judges who author dissenting opinions.

Counterviews rejecting the applicability, meaning, and usefulness of dissenting

opinions are also presented, such as those of Justices Sidney Breeze and Walter Stager.
e The Dilemmas of Inner Conviction

This section analyzes the nature of inner conviction through which a judge must grasp
categories such as truth, justice, equality, and duty—categories tied to the inner human cosmos
and closely related to adjudication. Judicial decisions should be made by conviction and
conscience. This is supported by Justice Anthony Kennedy’s concurring opinion in Texas v.

Johnson (1989), where he writes, “The law demands this result.”

These dilemmas are explored through Dworkin’s idea of “law as integrity,” in which
the judge, through their inner voice, seeks the good, the true, and the just. Inner conviction is

viewed as a primary source of principles in procedural law.



e Adjudication in Common Law and Continental Law—A Different Approach

This section summarizes the differing approaches to moral legal foundations within
common law and continental law systems, particularly in the contexts of interpretation,
hermeneutics, and adjudication. A significant difference lies in how judicial precedent in the
common law uses a general foundation—Ilegal grounds—to formulate a specific behavioral rule
to resolve a case or to interpret existing law in a way that references more general, abstract,

metaphysical categories such as moral legal foundations.

It is emphasized that such an approach is predominantly found in the common law and
stands in contrast to the strict application, adjudication, and interpretation characteristic of

continental law.

S. CHAPTER FOUR: CONTEMPORARY RISKS TO THE LEGAL
FOUNDATIONS

e The Nature of "Emergency" as a Risk to Legal Foundations

It is argued that since the creation of law is a process that is not static but continues over
time beyond the adoption of acts by the constituent authority, it remains relevant today—
especially in light of changing societal conditions, emerging risks, and threats. Lawmaking in
the modern world faces the challenge of responding to new emergency circumstances and
reflecting new social realities—primarily of an extraordinary nature—necessitating emergency

legislation related to warfare, pandemics, economic issues, and artificial intelligence.

A working definition of “emergency” and “emergency situations” is introduced within
the scope of the dissertation. These situations primarily raise ethical questions about how crises
are typically managed. Given the dissertation’s core thesis on the inseparable link between
morality, ethics, values (as moral foundations of law), and their relationship with legal norms,
these issues are also inevitably legal and concern how societal relationships are regulated. In
the context of contemporary times, “emergency” is equated with the concept of “megathreats”

introduced by Nouriel Roubini.

The exposition examines two specific and general examples of “emergency” and the
legal dilemmas it creates—those of war and economic crises. Examples from legal theory are
provided, including the views of Prof. Tseko Torbov and Assoc. Prof. Mihailina Mihailova.

The legal justification for war is analyzed, including perspectives different from those of Prof.



Torbov, viewing war as a cause for legal crisis through the theory of jus ad bellum or just war.
Opinions from Hugo Grotius, St. Augustine the Blessed, St. Thomas Aquinas, and Prof. Robert
George are cited. Through the lens of the legal standards of Franklin Delano Roosevelt’s New
Deal, the thesis is developed that economic emergencies altered the legal foundations of the

United States, supported by the views of Prof. Richard Pipes.
e Emergency, Modernity, and Legal Foundations

The issue of emergency, modernity, and legal foundations is discussed through several
key concepts. First among them is the Latin maxim Inter arma enim silent leges—*“in times of
war, the laws are silent.” Legal changes during such times are justified, according to Justice
William Rehnquist, by the idea that emergencies indisputably influence legal norms, as “the
laws speak with a different voice,” affecting established legal institutions. Emergencies lead to
the concentration of power and authority, the suspension or limitation of subjective rights,
meaning that the goals pursued by law do not correspond to legal foundations, but rather to
other categories, where the outcomes achieved may not reflect the originally stated purposes.

The pandemic emergency is examined from the perspective of emergency legislation
and how this creates grounds for significant debate regarding the protection of health and human
life during pandemic conditions while maintaining democratically established procedures
within the rule of law, separation of powers, and supremacy of law. This raises fundamental
questions: how significant can such a departure from established norms be, and does it
constitute a deviation from the ideals and ideas of the moral legal foundations, or does it rather
represent a different interpretation of those ideals and the safeguarding of their value system in

an alternative way?

The concept of “constitutional polycrisis,” the concept of a “state of emergency” in light
of the Constitutional Court of the Republic of Bulgaria’s practice, and how extraordinary factors
can become a crisis of law or a “crisis of fundamental concepts” or “crisis of legal foundations”

are also analyzed.
e Emergency, Power, and Legal Foundations

This dissertation supports the view that moral legal foundations play a vital role
primarily in lawmaking and the creation of legal norms—especially of constitutional order—as
demonstrated with examples from the U.S. Constitution and the Tarnovo Constitution.
However, the question remains open regarding the relationship between legal foundations and



law enforcement. Several specific cases are reviewed in the context of the executive branch,
whose nature is defined through classical legal and constitutional theory. The theory of “unitary
executive power” within the American constitutional model is presented, along with theoretical
positions on power from Max Weber, Prof. Dimitar Radev, Prof. Paul Johnson, and Prof. Emilia

Drumeva.

The executive branch is analyzed through the lens of the “vesting clause” of the U.S.
Constitution and the emergency situation of September 11, 2001, examining how executive
orders issued during that period illustrate how “emergency” can erode procedures and norms,
and thus their legitimizing legal foundations, while simultaneously offering an alternative
perspective that justifies law enforcement through a metaphysical category.

Emerging “emergencies,” to which state authorities must respond through their powers,
inevitably raise the question of defending or denying legal foundations, ideals, ideas, and
values—and how a decision could be justified as correct, moral, and lawful, especially if the
normative framework is highly abstract, unclear, or even absent, or requires the formulation of
a new rule of conduct (as was the case on September 11, 2001, or in the discussed “Lascelles
principles”). In such cases, the role of legal foundations—whether to support or oppose—is not

only clear but indispensable.
e Atrtificial Intelligence as a Risk to the Moral Foundations of Law

Regarding the foundations of law, it is accepted that reason, through its forms of
thought, appeals to and provides legal foundations. Reason—through its intellectual, cognitive,
and logical abilities, value compass, and ability to discern “good” from “evil”—plays a central
role in distinguishing and applying the content of moral legal foundations and has a leading
function in creating a full-fledged and legitimate legal system that truly possesses the quality

of being “legal,” rather than being merely a technology of power and control.

The development of artificial intelligence (Al) is discussed in this section as a significant
and existential risk not only to the moral foundations of law but also to law itself and to the
legal regulation of social relations in general. The possibility of using Al in the lawmaking and
judicial processes—already being tested—is seen as a potential leading threat to law and its
moral foundations. This could transform the very nature of legal order, the regulation of human
relations, and the concepts of truth, justice, freedom, duty, peace, and equality.



The replacement of the human element—capable of distinguishing good from evil and
applying the moral foundations of law, grounded in millennia of human experience—with a
machine algorithm, whose increasing intelligence may lead to fundamentally different and even
unpredictable decisions compared to current legal regulation and practice, is a phenomenon that

must be seriously considered before it results in irreversible consequences for human society.

This section includes a definition of artificial intelligence and outlines the primary risks
it poses. The views of leading researchers on the moral and legal implications of Al—such as
Arthur Kordon, Bruce Schneier, Matthew Scherer, and Nick Bostrom—are presented. Human
reason is also discussed through an analysis of Hannah Arendt’s ideas about human nature and

the distinguishing qualities of individuality and spontaneity.
e The "Clash of Civilizations" as an “Emergency” and Its Connection to Law

The dissertation introduces the concept of civilization, its connection with the legal
system, and the moral foundations of law. The legal system is presented as an essential factor
for understanding civilization-related categories, the manifestation of legal foundations, and the

formation of basic legal institutions.

This section examines Samuel Huntington’s concept of the “clash of civilizations,”
introduced in 1992, within the already discussed context of “emergency” and its impact on law
and legal foundations. Cultural conflicts, characteristic of this clash, may lead to changes in the
understanding of legal reality, legal culture, and legal consciousness, since law is closely tied
to these categories. This supports the thesis that law is an indispensable element of civilization.
Emphasis is placed on how a foreign civilizational identity can reformulate the perception of

law, as has occurred in the past and may continue to occur within Western civilization.
6. CONCLUSIONS AND FINDINGS

The present dissertation sets as its primary goal the justification of an inseparable,
legitimizing, and comprehensive connection that exists between two systems traditionally

viewed as separate, yet enduringly interconnected—Ilaw and morality.

Based on the arguments made throughout the work, and as a concluding statement of
the dissertation, a total of eight findings have been drawn in this direction, summarizing the

assertions presented in the dissertation.

I11.  SCIENTIFIC CONTRIBUTIONS OF THE DISSERTATION



The scientific novelty of the dissertation lies in the fact that, up to now, there
has been no comprehensive, wide-ranging, and systematic study on the issue of the

moral foundations of law as a whole.

While the topic has been touched upon in theoretical and legal-philosophical
works by various Bulgarian and foreign legal scholars and academic representatives,
the present study — although it does not claim to be exhaustive on such a vast subject

— is the first to be entirely dedicated to this issue.
The main contributions of the dissertation that can be highlighted are as follows:

1. Presentation of a comprehensive definition of the concept of “foundation of law”
(also referred to as “legal foundation™) as a legitimizing, metaphysical, a priori
phenomenon with respect to both law as a whole and its individual manifestations
and systems.

2. Justification of the connection between legal foundations, legal principles, legal
norms, and acts of autonomous will of legal subjects, as well as examination of the
relationship between these categories and the concepts of legitimacy and validity
used in legal theory. A classification of legal principles is provided, along with the
idea of a “pyramid of legitimacy,” which justifies law as a phenomenon grounded
in moral legal foundations.

3. Legal foundations, law, and legal systems are considered an essential and
indispensable element of the concept of civilization, along with culture, religion,
and other non-legal categories that are nevertheless inextricably linked with legal
reality.

4. “Normativity” in law is not treated as equivalent to “legality,” but rather as
something derivative of it — not identical to it. A rule may have normative
character and be valid but not be legal, and thus not legitimate, if its connection to
the moral foundations of law is limited or entirely severed.

5. In the light of moral foundations of law, the process of legal norm creation at the
constitutional level is examined, with an analysis of the American constitutional
model and the Tarnovo Constitution through the lens of these categories. It is
emphasized that law-making is not a static process and that the role of moral
foundations does not end with the creation of a norm within the constitutional legal
order. It can be defined as a continuous process in which legal foundations play a

constant role — relevant examples are provided to illustrate this.



6.

V.

The relationship and application of moral legal foundations in the context of
adjudication and law enforcement are addressed, with a comparative analysis of
the precedent-based legal system and the continental law system in relation to the
decisions of supreme courts. An analysis of the practice of the Supreme Court of
the United States is presented, with focus on concepts such as “hard cases,” judicial
self-restraint, judicial activism, dissenting opinions, and inner conviction — all
examined in light of moral legal foundations. It is proposed that there are specific
cases in certain legal systems where moral legal foundations can serve as the basis
for adjudication.

The concept of “exceptionality” is introduced in the context of legal reality and the
moral foundations of law, addressing situations such as war, pandemic risks,
economic and social crises, and artificial intelligence — grouped under the general
term “mega-threats.” These are capable of eroding law and the significance of legal
foundations. The mechanism of executive power in the face of emerging or
developing states of exception is analyzed, and how this may lead to: law
enforcement with regard for legal foundations; outright denial of those
foundations; redefinition of goals and objectives beyond those laid out in the
normative framework; or even the creation of new behavioral rules triggered by
the exceptional circumstances. This includes situations where the legal framework

restricts a higher purpose that may correspond to a legal foundation.
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