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I. O0ma xapakTepucTUKA HA TUCEPTAUOHHMS TPYI

1. Ht’,OﬁXOJII/IMOCT U AKTYAaJHOCT HA U3CJICABAHETO:

JlucepTanimOHHUSAT TPY/A € OCBETEH KAaKTO Ha Bb3MOXKHOCTTA IOPUINYCCKHUTE JIUIA J1a
MPETHPIAT, ChOTBETHO JIa MOTyYaT 00e3METCHHE 32 HEMMYIIIECTBEHUTE BPEIU, TaKa U HA TO3U
BH/JI BpEIU BHOOIIIE.

Bbpexn ue HeMMyIIeCTBEHUTE BPEH ca IUPOKO TUCKYTUPAHU B ObJIrapckara rmpaBHa
JuTepaTypa U cbhAeOHAa MpakTHKa, JOCera JUICBA 3aAbJI00UeH TeopeTWyeH aHaiu3. ToBa
3aTpyIAHsBa IOPUCTUTE a GOPMYJIHpAT SCHA U aZieKBaTHA Ae()UHUILIHS, TOPAIU KOTO BPEIUTE
YeCTO Ce OrpaHnuyaBar A0 00K U cTpananus. [logapbKHuUTe Ha Te3aTa, Y€ FOPUIUIECKUTE
JIMI[a MOTaT Jla MPEeThPIIAT TaKUBa BPEIH, CPELIAT 3aTPYIAHEHUS IPU 0OOOCHOBABAaHETO U U C€
PBKOBOJAT OCHOBHO OT 4yBCTBOTO 32 CIIPABEIJINBOCT.

Ot npyra crpaHa, npe3 MOCIEIHUTE HIKOJIKO TOJUHH MOCTENEHHO TO3M BHUJ BPEIU €
MOCTaBeH B LIEHThpa HAa MHOXXECTBO IPAaBHHU CIOPOBE, JOBEIU JO JIBE€ OCHOBOIOJATaIly
TBJIKYBaTeIHU pelIeHusi. A UMeHHO, ToBa ca TP 4/2012 2. na OCI'TK na BKC — B koeto ce
BB3IpPUE BB3MOKHOCT HEHMYIIECTBEHH BpeAW Ja ObJaT 00e3MIeTSBAaHW M TPH JOTOBOPHA
OTrOBOPHOCT, KakTo u TP 1/2016 2. na OCHI'TK na BKC — c xoeTo ce pa3Imupu KpbrbT Ha
JULara, JETUTUMUPAHU J1a IPETEHIUPAT TaKuBa BPeIu OT CMbPTTA Ha OJIM3BK YOBEK.

AKTyanHaTa AMCKycHs, 0OEKT HOBO ChbBMECTHO ThJKyBaTesHO jaeno Ne 1/2023 r. Ha
OCHI'TK na BKC u I u Il konerust Ha BAC - 3a Bb3MOXHOCTTa FOPUINUECKO JIUIIE /1a IPEThPIU
TaKuBa BPeIy, IPEIU3BUKBA U3KIIOYMTEIHO KOHIETIIMATA 32 HEUMYILECTBEHU Bpenu. B To3u
KOHTEKCT IIpobiieMaTrukara npuo0u U3KIIOUUTETHO MPAKTHUECKO 3HAYCHHE.

Yact ot BeIIpOCHUTE 3acsiraT cBOOO/1aTa Ha CJIOBOTO U CHBIAIaxa ¢ MOMYISPU3UPAHETO
Ha Anti-SLAPP auxenuerto. [lapanenHo, B mogem € HHTEPECHT KbM BB3IPHUEMaHE HA HCK 3a
MIPEYCTAHOBSIBAaHE HAa HapyIIEHUETO. TOBa OCTaBM MHOKECTBO BBIIPOCUTEIHHU, KOUTO OYAKBAT
CBOSI OTTOBOP OT TEOPUSTA U MPAKTHUKATA, 0COOEHO cera.

Bcuuko uzmoxeHo AOTYK 06ycnaBﬂ Hy)XJaTra OT n0—3am,n6oqu0 HN3CJIICABAHC Ha
HCUMYIICCTBCHUTEC BPCAMU, KAKTO W Ha TIAXHOTO HNPOABJICHUA IMPU HOPUAWYCCKUTC JIiMIA.
C’bOTBeTHO, HCO6XOI[I/IMO Aa €€ aHaJIM3UPpaT Bb3MOKHOCTUTEC HA 3alllUTA HA TC3U CY6eKTI/I Ipu
HAaKbPHABAHC Ha TCXHHU HEMATCpHUATIHU omara. Hanara ce HO-33}1’BJ’I60‘-IGHO MU3CJICABAHE U Ha
BBIIPOCUTE, CBbP3aHU CHC CBO6OJIaTa Ha CJIOBOTO B KOHTCKCTA Ha Bb3MOKHOCTTA IOPUIUICCKO
JiMne Aa nmpeTcHaunpa 0663LI_ICTCHI/Ie 3a HCUMYIICCTBCHU BPCIU.

2. IIpeamert, mes1 1 METOX HA M3CJIEABAHETO:

JucepTanmoHHUAT TPy € IPEUMYIIECTBEHO BIBXHOBEH OT U3SICHSIBAHETO Ha
MOHATHETO 3a HEMMYIIECTBEHHM BpEAM M 3allliTaTa Ha HeMaTepuaIHUTe WHTepecu/Onara.
[IpeamersT Ha HM3cnenBaHE € OOEKTUBHOTO OBJITapCKO I'PakJaHCKO MpaBO U pas3nopenoure,
KOUTO perviaMeHTHpaT TpaXkIaHCKaTa OTTOBOPHOCT KaKTO MPH HEMO3BOJICHO YBPEXKIAHE, TaKa
U IIpU TOTOBOPHO HeusIbIHEHUE. M3ciienBanu ca u paBoTo Ha EBponenckus cbro3, KakTo U
pasnopen6ou ot EBponeiickara KOHBEHIUS 3a 3alllMTa Ha IpaBaTa Ha YOBEKa, KOUTO HaMHpaT
IIPSIKO MIPUJIOJKEHUE B HALIMOHAJIHOTO HU IpaBo. B Ta3u Bpb3Ka € pasmieaHa aBTOHOMHOCTTA
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Ha TIOHATHETO ,,HEMMYIIeCTBeHa/HeMaTepraiHa Bpena™“ B mpaBoto Ha EC m mo EKIIY.
Pasriienanm ca w craHmapTuTe, KOMTO Jbp)KaBaTa Clie[Ba IpWiara mnpu OamaHCHpaHe HA
cBoOomara Ha ciaooro no wi. 10 or EKITY.

B uznoxenuero ce OTKpHBaA OTPAXKCHUEC HAa UCTOPUUCCKOTO IMPOCIICASABAHC HA 3alllUTaTa
Ha HEMATCPUAIIHUTE HHTCPECHU, PA3JIMYHHUTEC TCOPHUHU U CXBalllaHWA Ha OTACITHUTEC HpO6J'IeMI/I B
HUCTOPHUYCCKHU U CPABHUTCIIHOIIPABCH IJIaH MO OTHOIICHUEC HAa HCUMYIICCTBCHUTEC BPCIU.

B ToBa oTHOLIEHNE B M3I0KEHUETO € OTIENIEHO CIEeHaTHO MACTO 3a (YHKIMHUTE Ha
rpaX<J1aHCcKaTa OTTOBOPHOCT Ipe3 Ipu3Mara Ha HeMMyllecTBeHure Bpeau. I1lo Heodxoaumoct
Ca M3CJEIBAaHM HSAKOM BBIIPOCU BBB BpPb3Ka C IOPUIWYECKUTE JIULIA, Taka 4e Ja MOrar
HEUMYILIECTBEHUTE BPE/IM /1a CE HAllaCHAT KbM TAX. 3a Ja € II'bJIHO U3JI0KEHUETO Ca pa3IvielaHu
MIPENIIOCTAaBKUTE U HSIKOM OCOOCHOCTH 3a aHT'&KUpaHe Ha JAETUKTHA U IOTOBOPHA OTTOBOPHOCT.
He ca ocraBenn 0e3 CHOTBETHO MSACTO U BBIPOCHUTE, CBBP3aHU C BB3MOKHOCTTA 3a
MIPEyCTaHOBSBAaHE HA HAPYIICHUETO W JIpyru GopMH Ha 00e3IeTeHHE Ha HEMMYIIECTBEHUTE
BpEIU, KaKTO U ChC CBOOOATA HA CIIOBOTO.

W3BbH mnpenMeTHuss 00XBaT Ha HACTOSALIOTO M3CIEABAaHE OCTaBaT IpoOJIEeMUTeE,
CBBP3aHU C I'€He31ca Ha I0PUIMYECKUTE JINIA, KAKTO U TAXHOTO Jle(puHUpAHE.

OcHoBHaTa [CJI Ha HAYYHOTO H3CJICABAHC € Ja CC NPCACTABU IAJIOCTCH aHaJIU3 Ha
HCUMYIICCTBCHUTE BpPCAU, Bb3MOXHOCTHUTC U 0COOEHOCTHUTE 3a TAXHOTO O6€3H.I€T€HI/IG, HC
CaMO 3a IOPUAUYCCKUTC JIMId, HO U B’I)06HIC 3a BCUYKHU C}’6CKTI/I Ha IpaBoOToO. Karo ce uma
NpcaABHUA JIAKOHHWYHATa ypez[6a IO OTHOIICHHE Ha HCEUMYHIICCTBCHUTC BpPEAU, TAXHOTO
O6C3HI€T€HI/IC, a U IPa3HOTHUTEC IMO OTHOMICHUC HEC BB3MOXHOCTUTEC 3a IPCYCTAHOBABAHC Ha
HapyHmCeHUETO, TO IMpPECH HACTOAIOTO H3CICABAHE € IIOCTABCHA 3ajJiada [Ja HallpaBUu
MPEATIOKCHHUA 3a OCBbBPCMCHABAHE HA 3aKOHOAATCIIHATA ypeJJ6a.

C OIUIC/] Ha Ka3aHOTO JOTYK, OCHOBHHUTC LICJIN HA MPECACTAaBCHATAa pa60Ta ca Ja C€ nanac
OTroBOpP HA CJICIAHUTC HAYUYHHU 3aJa4n:

» U3BexnaHe Ha JeQUHUIMS 32 HEUMYIISCTBCHA Bpela upe3 OdyepTaBaHE Ha
XapaKTEepPUCTUKUTE H;

» Anamu3 Ha (QyHKIMHUTE Ha TpakIaHCKaTa OTTOBOPHOCT TMpe3 IMpHu3Mara Ha
HEUMYIIECTBEHUTE BpeId, KaKTO M TpPUIaraHeT0 UM TPU PA3IUYHU BUIOBE
HEUMYIIECTBEHU BPEIIH;

» TlompoOeH aHalnM3 Ha BB3MOXHOCTTA, CHOTBETHO OCHOBHHUTE IPOSBICHUS Ha
HEUMYIIECTBEHUTE BPEIU, KOUTO MOTar Ja OBJaT MPETHPICHH OT FOPUIHYECKO
JUIe — KaKTO Ha HAI[MOHATHO HUBO, Taka M B MpakThkKara Ha EBpomeiickute
cepmumnma (CEC u ECITY);

» PasmiexmaHe Ha HSIKOW BBITPOCH MPH PA3TMYHUTE IPEIOCTABKY 32 aHTAKUPAHE Ha
JIENIUKTHA U JOTOBOPHA OTTOBOPHOCT 3a 00E3IIeTeHNe Ha HEUMYIIIECTBEHH BpPEIH
OT IOPUINYECKO JTUIIE;

» U3cienBaHe Ha BBIPOCHUTE, CBBbP3aHU ChC CBOOOJATa Ha CJIOBOTO, KBIETO CE
MIPOSIBSIBA €JTHA OT OCHOBHHTE MPAKTUYCCKU 3HAYUMOCTH Ha TIPEUIOKEHUS TPY/L.

3aroBa Ipu MpOBCKAAHC HA HU3CICABAHCTO B JUCCPTALIMOHHUA TPYHAd Ca H3IOJI3SBAHU
KIIaCUYCCKHUTE METOIU B o0OyacTTa Ha IMPAaBHUTC HAYKH — O6HIOHay‘IHI/I MCTOAN KaTO KPUTHUKO-



AHAJIMTHYHHUAT, (l)OpMaJ'IHO-J'IOFI/ILIeCKI/IHT, HCTOPHUYCCKHUAT, MMpaBHO-AOI'MAaTUYHUAT n
CPaBHUTCIHOIIPABHUAT MCTO.

LIpe3 HCTOPHUYCCKHA METOJ CC€ IIPOCIICAsd Bb3HUKBAHCTO U Pa3BUTUETO BbB BPEMETO HA
3amurara Ha HEMaTCPUATHUTC HHTCPCCH, CBbOTBCTHO MU3BCKIAHETO Ha
HeI/IMYH_IGCTBeHI/I/ MOpaJIHU BPE€AH, KAKTO B UY>KIUTC 3aKOHOAATCJIICTBA, TaKa U B GLHFapCKOTO.

CpaBHHUTETHONPABHUAT MeToJ ce (OKycupa OCHOBHO BBPXy MPaBOTO U
IOpUCHPYIACHIMTA BbB (DPEHCKUS IIPABEH KPBI, HO HE MpeHeOpersa repMaHCKus IPaBeH KPbI,
a u TpaaunusaTa Ha O61moTo mpaso. M3BonuTe, JOCTUTHATH Ype3 TO3H MOJXO/, MOTaT Ja Obaar
MOJIE3HU KaKTO 3a chAeOHaTa MpakTUKa, Taka W 3a 3aKOHOJATEINs B Mpolleca Ha pa3BUTHE HA
IIpaBHaTa paMKa 3a HEMMYIIECTBEHH BPEIHU.

3. O0eM M CTPYKTYpa HA JMCEPTAIMOHHUS TPYA:

[IpencraBeHUAT AMCEPTALIMOHEH TPyH € B 00eM oT 293 cTpaHuLH, CTPYKTYpUpPaHU B
3ariaBHa CTPaHHULA, CbIbP)KAaHUE, YBOHA, HU3JOKEHHE OT TpU IVIaBH, 3aKIIOYEHUE U
oubmmorpadcka cripaBka. B cTpykTypara Ha BCsika 1aBa ca 000co0€HU OTIEIIHU maparpadu.
[Taparpadure chabpKaT OTIACTHH TEMAaTWYHO CTPYKTYpHUpPAHU 3aIiiaBUsl W TOA3AINIaBUsl Ha
HSIKOJIKO HUBA, O3HaYeHH ¢ apadcku mudpu. M3non3anu ca 110 u3touHnka Ha ObATapCcKu €3UK
u 43 uyxnectpannu u3tounuka. HampaBenu ca o6mio 1128 Oenexxku moj JIMHUSL.

I1. KpaTko u3nosxeHnune Ha AUCePTAMOHHHUS TPYA

B cTpyKkTypHO OTHOIIEHNE TPEACTAaBEHUAT AUCEPTAILIMIOHEH TPY/ CJIEBA KJIACUYECKOTO
paszesieHue Ha yBOJ, U3JI0KEHUE U 3aKIIIOUYEHUE.

B yeot)a Ha AUCCPTAIUOHHUA TPYH, HA IIbPBO MACTO, € HU3JIOKCHA HpO6J'IeMaTI/IKaTa
OKOJIO HCHUMYHICCTBCHUTC BpPCAHU, KOATO € BABXHOBWJIA W TMPCAU3BUKAJIA aBTOpa 34
MNpEAIOKCHOTO H3CJICABAHC. Ha cnexgsamio MsCTO, 00OCHOBaHa € AKTYyaJIHOCTTa Ha
HU3CJICABAHCTO, KAKTO W HETOBUAT NPCIAMET U IICII. H3noxenu ca Pa3INIHUTC HpO6J'IeMI/I B
TJIaBUTC HA U3JI0KCHHUECTO, KOUTO Ca omm pasriic€aad B JUCCPTALMUOHHUSA TPYO.

H3noxeHueTo e Pa3aACIICHO Ha TPHU ITIaBU, KOUTO MOTr'aT ia 6T>I[21T O606H_ICHI/I 110 CIICAHUA
Ha4YHH:

B mbpBa 11aBa € n3cieqBaHo HCTOPHYECKOTO pa3BUTHE Ha 3aIIMTA HA HEMaTePHATTHUTE
untepecu (§ 1), cmen koero e mpeaioxkeHa NePUHUIMS HA HEMMYIIECTBEHUTE BPEIU Upe3
TEXHUTE OCHOBHH 4epTH (§ 2); BbB BTOpA INiaBa € HAMpPaBeH CPAaBHUTEITHOINPABEH aHAIIU3 B

qyXJIUTE 3aKOHOIATEJCTBA IO OTHOIICHWE HAa HEUMYIIESCTBEHUTE BPEIH, NPETHPIICHU OT
topuandeckn iuna (§ 1), cieq koeto aHanM3bT oOXBala MPAKTHKATa Ha MEXIyHApOIHUTE
CHAWININA/TIPABOpA3ABATeIHA opraHu (§ 2); B _TpeTa [aBa ca pa3mielaHd Pa3TuIHHUTE

BIDKJIAaHUS B ChcOHATA MPAKTUKA U TEOPHS TIO BBIIPOCA 32 00€3IIeTEHNE Ha HEUMYIIIECTBEHHUTE
BpeIU Ha Iopuandeckd nuna y Hac (§ 1), cieq xkoeto € mpeMHUHATO KbM pasriiexkaaHe Ha
pa3IMYHUTE XUTIOTE3H 3a aHTAKUPAHE Ha OTTOBOPHOCT (§ 2), a HaKpasl € pasriie/ilaH H BbIIPOCHT
3a OajaHcupaHe MEKIy cBOOOJaTa Ha CIOBOTO U 3amuTara Ha pemyrarusita (§ 3). [To-momy e
0YEepTaHO TAXHOTO OCHOBHO ChIIbPKaHUE.



1. I'nasa I:

I'maBa I ,,Pa3BuTHe Ha KOHIENIIKATA 32 HEUMYIIECTBEHU BpeAH U AepUHUpaHETO UM
Ha CBUYMHEHHMETO € pa3jielieHa Ha JBe 4acTH. B mbpBara uyact ca pasmiegaHd HOApPOOHO
TEHE3UCHT U UCTOPUUYECKOTO Pa3BUTHE OT PUMCKOTO IIPABO 10 Ch3aBaHETO HA CbBPEMEHHUTE
KoAM(UKAMU HA KOHIETIMATA 32 HEMMYIIECTBEHH Bpeau. BbB BTOpaTa 4acT TEOpPETHYHO ca
IIPEJCTaBEHU U 000COOEHHU PA3JIMYHUTE aCIEKTH Ha HEMMYILECTBEHUTE BpEU, Taka 4e Jia ce
M3BEJIC 3a/I0BOJIMTENHA Ie(DMHHUINS HA TOBA IOHATHE.

1.1. Acmopuuecku ananus:

1o ce kacae 10 HCTOPUUECKHS ACIIEKT, OIlle B HAYaJI0TO Ha M3JI0KEHHUETO ca HalpaBeH!
HSIKOW BKHU O€NeKKHU. ENTHA OT TSIX € CBbp3aHa ¢ €TUMOJIOTHATA Ha AyMara pecunid, KOSTo B
OCHOBHOTO CH 3HAYCHHE CE€ IpHeMa Karo ,,mapu’. CXBaIlaHETO €, Ye Ta3! Jyma € CBbpP3aHa C
N0OUTBKa, JOKOJIKOTO B APEBHOCTTA OOraTCTBO CE€ M3Pa3siBaJI0 MMEHHO B IPUTEKABAHETO HA
T00UTHK U 3eMs1. OTpa3eHo € MO-KbCHOTO CEYCHE Ha MOHETH B 00CTOSITEJICTBOTO, Y€ pa3MsiHaTa
HCTOPUYECKH MPEIXoxka mpoaaxoara. [lapure B TO3M CMHCHII CITyKat 3a pa3MEHHA CTOWHOCT,
KaTo yJICCHSBAT pa3MsHaTa Ha CTOKH.

I'opHOTO yTOYHEHHE € Ba)XHO M HAMHUPA CBOETO MACTO I0-HAaTaTbK B M3JI0KEHUETO.
BebImHOCT pUMCKHTE IOPUCTH NPUPABHABAIM BEIIUTE C TAXHATA CTOMHOCT, KOETO MO3BOJISIBA
o0sICHEHHE 3all0 JHEC HEMMYILIECTBEHUTE BPEU ce pa3dupar Karo TakuBa, KOUTO HE Morar Jia
C€ OLEHAT B IapH.

Ha cnenpamio MscTo € pasmiefana Gurypara poena, KosSTo € npecTaBeHa Kato crnocod
3a HaMHpaHE HAa EKBHUBAJCHT Ha HapylLIeHHs HemarepuaieH uHrepec. [[o ronsma crenex
MMEHHO Ta3H (HuUrypa e mppBooOpa3bT Ha yAOBIETBOPUTETHATA (PYHKIUS HAa 00€3IETEHHETO.

Buumanue e oTneneHo Ha ACNIUKTA iniuria U pa3nukara My ¢ u damnum iniuria datum
no lex Aquilia. IIpocneneHo e pa3BUTHETO Ha (uUrypara Ha interesse W Ha apeKTallMOHHUS
WHTEpEC, HE CaMO B PUMCKOTO IPaBO, HO M BIIOCIIEACTBUE J0 NMpHEMaHe Ha ChBPEMEHHHTE
KoTU(UKAIUH.

Oco6eHO BHUMAaHKE € OT/ICJICHO Ha Pa3IMYHUTE KOHIEMIIMN Ha 00€31eTeHNE, KOUTO ca
BB3MPUEMaHU Ha KOHTHHEHTA. [IpocieneHo € pa3BUTHETO Ha HJIeATa 32 Bb3CTAHOBSBAaHE B
HaTypa, KaKTO W 3HAYCHUETO M KbM HEHMYIIIECTBCHHUTE Bpeau. Pasrienana e KOHICIIHsITa 3a
HaKa3aHWe Ha U3BBPIIUTEIS, ChOTBETHO HJIEATA 3a MPUHY/IA 33 H3ITBbJIHEHUE Ha 3a/TbJDKEHUETO.

CrnenBa na ce B3eMe MpeaBul, 4e 6opdara MEXITy OTACITHU IIKOJIW U KOHIENTYaTHH
pa30bupaHus, KaKTO U OMUTHT Jla C€ MPEOAONEST HIKOM OTPaHHYEHHUsS OT PUMCKOTO IPaBoO ca
OCTaBHJIM HEU3SICHEH BBIIPOCA 32 3alUTa Ha HeMaTepUaTHUTE HHTepecu. MlcTopuiecku TakoBa
o0e3MeTeHre ¢ Bhb3HUKHAJIO KaTo JIOMMBJIHUTEIIHA 3alliTa HA HKOHOMHUYECKUTE HHTEPECH Ha
CTpaHUTe.

B Ta3u BpB3Ka ca pasmieaHu Cho0paKeHUATa 32 HEUMYIIIECTBEHUTE/MOPAITHUTE BPEIU
NP Ch3JaBaHE HA ChBpPEeMEHHHUTE Kofaudukanuu BpB Opannus, ABctpus, [epmanus, a Taka
CBILIO U MPU IOpUCTIpyAeHIuATa B AHIHS. B Ta3u cmucka e o6ocHoBano, ue MuaycTpuanuara
peBoNIONMA € OKasana ,,0iMaronpusaTHO™ BIUSHUE 3a BB3MPHEMAaHE Ha KOHIICTIUATA 32



HEMMYIIECTBEH! Bpeau. B To3u mepuoj HMCKOBETE 3HAUUTENHO C€ YBEJIMYMIIM, a HAKOU
OTpaHUYEHUS OT PUMCKOTO MTPABO OMIIM U30CTABEHHU.

[Ipocieneno € BIMSHUETO Ha pa3IUYHUTE KOHIENIMu B bbiarapus cuen
OcBoOOXIEHUETO 10 MpUeMaHe Ha cera aevictBamus 33/[. B ToBa oTHOIIEHMS ca OTACICHU
YETUPH TIEPUOJIa Ha PA3BUTHE, KATO OCHOBHUAT TEOPETUUYECH M MPAKTUUYECKH CIIOP CE € OTHACSI
0 T.Hap. ,,YUCTH U ,,CMECEHH* MOpaJiHu Bpeau. VIMEHHO B mpeciiefBaHe HA ,,YUCTUTE
MOpJIHM BpEIW Ha NpPEJeH IUIaH M3JM3aT 4yBCTBara Ha 3acer’aroto jwuie. M3pazeHo e
BIDKJIAHETO HA aBTOPA, Y€ CJIC]T TO3U MOMEHT B MPABHOTO Ch3HAHWE HA IOPUCTHUTE € 3arouHaja
Jla ce 3arevyarBa uaesTa, 4e HeMMYIIIECTBEHUTE BPEIU MIPECTABIISABAT OOJIKA U CTpaaHue.

1.2. lepunupane na neumywecmseenume epeou:

OT mienHa Toyka Ha Je(UHUPAHETO HA HEUMYIIECTBCHUTE BPEIH, B U3CJICIABAHETO €
HaIllpaBCH aHaJIW3 Ha pa3JINYHUTC o0sicuenus. Ha IBbPBO MACTO, pasmICAaHN Ca Pa3IMYHUTC
BI)KJIAHUSA 3a Bpela, a UMCHHO Jaji TS MPEACTaBIsBa CAMOTO 3acsiraHe Ha CyOCKTHBHOTO
npaBo (KakTo M BHOOIIE 3aIIUTEHO OT MPaBO Oaro) Wi MOCJequIia OT 3acsAraHeTo Ha TOBa
CyOCKTHBHO IpaBo/0aro. HemmymiecTBEHUTE BpEIH MTO3BOJISIBAT J]a CE HU3PA3SAT KAKTO CaMOTO
3acsiraHe Ha ChOTBETHHS MHTEpec/01aro, Taka U MoCAeIUIaTa OT 3aCSATaHETO MY.

3a na ce mane OOSICHEHHE Ha TOBA pa3rpaHUYCHUE, CE M3SICHH, Y€ HEUMYIICCTBCHUTE
BpEIM UMAT MHOXXECTBEHA UACHTUYHOCT. YacT OT Te31 MHTEPECH UMAT OIPEICIICH MaTepruascH
HOCHUTEJ, YBPEXKIAHETO HA KOWTO Ill¢ MpPEAN3BHKAa HEMMYIICCTBEHA Bpela Karo MOCIEeIuIIa.
OOparHo, TIpy Te31 HeMaTepUaTHi UHTEPECH, KOUTO HSIMAaT HOCHUTEJ, Bpe/ara Iie ce nu3pas3ssa
B CaMOTO 3acsirane Ha 0;1aroTo. Tyk Ta3u Bpeza € caMo U3BOJI OT YBPEXKIAHETO, @ HE MOCIeHIA
OT HErO.

[Tpu nepuHMpane Ha MOHITUETO 32 HEUMYIIIECTBEHU BPEIH C€ HAallpaBUXa HAKOU BayKHU
YTOYHEHHUS.

Ot enHa cTpaHa, NpeajaraHara oT TeOpHsTa pa3rpaHUYUTENHA JIMHUSA, @ UMEHHO, Ye
HEUMYIIECTBEHUTE BpEIU Ca HEOLIEHMMHM B IIapH, € BB3NpHUETA 3a HenpeuusHa. Hamportus,
JOCTBIIHOCTTAa HAa HEMMYLIECTBEHMS MHTEPEC 3a Ia3apHa pa3MsiHa € MHOIO MO-TOAXOJSII
KpUTEpUHL.

Ot npyra cTpaHa, HEIOCTBIIHOCTTA HA €IMH UHTEPEC 3a M1a3apHa pa3MsHa He Io IpaBu

MoHauajao HemarepuaieH. ToBa e camo nocieauua. KauecTBoTo My Ha HemMaTepualieH HUHTEPEC
rO TIPEBPHINA B HEIOCTHIIEH 32 pPa3MsHAa.

Ot Tpera cTpaHa, HEeMaTepUAIHUAT (MOPATHUAT) MATPUMOHUYM € CBBpP3aH C OUTHETO
Ha JIMIETO M ChHIIECTBYBAHETO MY, KaKTO U C JPYTH, MPU3HATH OT 3aKOHA HeMaTepHalHU
uHTepecu. HapymeHnnero Ha TexHUs: 00eM Mpear3BUKBA ChOTBETHA MIPOMSIHA B €KEIHEBUETO.

OTXBBpIIS c€ UAEATa, Y€ pa3rpaHUIUTEIIHATA JIMHKS CJIe/[Ba J1a C€ ThPCH U B IIENTa, 32
KOATO ce TMpHUTekaBa AaneH uHTepec/Omaro. HampotuB, mpaBu ce pasrpaHUYeHHE Ha
CbCTOAHHUETO Ha MHTEPECA — TAaKOBA B CTaTHUKAa U B JHMHAMMKa. B cratnyHOTO cH CHCTOSIHUE
WHTEPECHT € 3aIIUTEH OT MOCETaTeNICTBO OT BCSKO Nuile. Ho koraro camoTo yuiie ce chriiacu
Ja Hapyliu Ta3u CTaTukKa, TO NPpUBEKIAa HEMATCPUAJICH HHTEPEC B CbCTOAHUEC, KOCTO I'O ITPpaBU
JOCTBITHO 3a pa3MsiHa/ IPUBEXK A ro B 000poTa.



Taka, xoraro juile BIpsira KOHKPETHA HATMYHOCT Ha UHTEPECHA B CTATUYHO ChCTOSTHUE
Y TO TIPUBEXIA B TUHAMHUKA — 32 TEKYIIU MIPETOBOPH, MPOAAKOa Ha OpaH]/ThProBCKa MapKa,
aKLWU, IPUBIMYAaHE HA KOHKPETEH KJIMEHT, W3MOJI3BaHe Ha UMETO CH 3a IJIEJaeMOCT WU 3a
olpejiesieHa rapaHIus Ha KaueCTBO U Mp. — TO BpeAuTe Ouxa ce SIBUJIM UMYIeCTBeHU. FIMeHHO
B TO3U CMUCHI B mpaktukara Ha Ceaunuimara Ha EC ce u3nonsBa TEPMUHBT ,,TEKYIIH
ThPrOBCKH UHTEPECU .

B ropHus cMuchia mpomsiHaTa uype3 yBpeXKIaHE B ChIbpPKAHHMETO Ha ONaroro B
CTaTUYHOTO MY ChCTOSTHUE (KOETO 111e Ob/Ie HEMMYIIECTBEHA Bpe/ia) IIe 3a/1eCTBa U KOHKPETHA
MMYIIECTBEHA BPEa B TEKYILIUTE OTHOLICHHUS, B KOETO TOBA 0Jaro ce U3IoJI3Ba.

Ha cnenBaiio Mscro, npeacTaBu ce ujesTa 3a 00eKTUBU3ALMITa HA HEUMYIIIECTBEHUTE
Bpenu. 3acThIIBAHETO HA OOEKTUBHUTE KPUTEPUU 32 OIIPE/IEIITHE Ha BPEIUTE BOAU J10 U3BOJA,
4ye 3a HACThIIBaHE Ha IMOCIEAHUTE € HAIIbJIHO JIOCTAThUHO YBPEXJAHETO Aa € OOEKTHUBHO
CIOCOOHO J1a TpeIu3BHUKA ONPEACICHH HEUMYIICCTBEHM IOCIEIHNIN, KOUTO B HaJI€HOTO
pa3BUTHE Ha OOIIECTBOTO U3MIEXIAT CIIpaBeUIMBHU 3a obe3merenue. Koraro paneH uHrepec,
0CO0EHO TaKbB, KOWTO HsAMAa MaTepHalieH HOCHUTEIN, € BB3IPHET OT OOMIECTBOTO (COIMalieH
acreKT), TO IPHU YBPEKIAHETO MY HACTbhIIBa BpE€la, HE3aBHCHUMO OT OCH3HABAaHETO M OT
[ocTpasanoTo juue. ToBa ce IbJIKM Ha 0OCTOATENICTBO, Y€ HAMAJISIBAHETO HA ChABPKAHUETO
Ha MHTEpeca ce ycella B Chb3HAaHWETO Ha Tperute juua. [lopaau ToBa MMEHHO Te cieqBa Jia
OCB3HAAT U MOCIIE/IBAIIOTO 00€31eTeHHE.

VYcraHoBU ce, Y€ HSAKOM HMHTEPECHM HMMaTl YHCTO CYOEKTHBEH XapakTep, B KOHTO
OCH3HABAHETO Ha BPE/AATa € OT OCHOBHO 3HaueHue. B T031 KOHTEKCT ce pa3Ivieia BBIIPOCHT 32
»CMYIIEHHETO KaTo caMOCTOsTeNIHa Kareropus. To ce wu3pas3siBa B OCH3HABAHETO Ha
MOTEHIIMATHHS HeONaronpusITeH pe3yaTar. IMeHHO TO3U eIeMEHT Ha OlleHKa Ha CMYIIICHHETO
OT CTpaHa Ha MOCTpaJalus BOAU [0 OTHOCHTETHO CaMOCTOSITENEH (,lIpeBapUTeNeH )
pesynrar. [TocneaHusT ce u3pas3siBa B MPUUMHIBAHE Ha KOHKPETEH TUCKOM(MOPT HIIM Ka3aHO C
JIpyTU IyMH - CMYIIEHHE, KOeTo pedraeKkTupa Hail-MajaKoTo B OE3MOKONCTBO MM TOPU CTpax.
Ta3u Herora CHITHOCT My TMO3BOJISBA Ja CHIECTBYBa HE3aBUCMMO OT OKOHYATEJIHaTa Bpena,
KOSITO KbM CHOTBETHHUS MOMEHT € CaMO €IMH MOTE€HUUAJIeH pe3yaTar. IMEHHO CMyIIEHHETO
(kKoeTo mpenxokaa Bpeaara) € OCHOBaHHUE 3a MpelprueMane Ha MEPKH 3a IIPEyCTaHOBSBAHETO
My.

OtaenHo, MpU YBpeXJaHE HAa YHCTO CYOCKTHBHHU HHTEPECH MOXKE J1a C€ W3BBPIIU
MpEeleHKa Ha 3acsiraHeTo B PETPOCHEKTUBHO OTHOUIEHWE - NPeId HaCcThIIBAaHETO Ha
YBPEXKIAHETO U KOUTO HHTEpEC € 3acerHaT OT mociieAHOTO. ChIIO Taka MOXKE J1a C€ U3BENE
CIUH BTOpI/I ACIICKT — HGI/IMYHIGCTBGHI/IH I/IHTepeC B HepCHeKTI/IBa — I/IHTepeC KOI71T0
MOCTPaJaNusT BCE OIE HE € MOI3Bajl NMPeau HACTHIIBAHETO HAa YBPEXKITAHETO, HO KOUTO Ou
MOTJIO OCHOBATEJTHO Jla C€ OYaKBa JIa U3IMOJI3Ba B Objaeiie. TakbB MOXKE J1a € MPOBEXKAAIIO CE
oOy4yeHue W/Uiu 3aKyIyBaHETO Ha TTOCOOHS 3a 1aJIeHO XOO0H.

O6ocHOBa c€ BBTPEHIHOTO U BBHIIHOTO MPOSBICHHE HA HEHMYIECTBEHHUTE BPEU.
BBHIIHOTO ITPOSBIIEHHUE HA 3aCATaHETO Kacae TOBA KAaK TO C€ € OTPa3HJIO Ha COLUAIIHUS KUBOT
Ha nmocTtpajanorto juue. IIpu 3acsAraHero Ha COLMAIHUTE IPaBa HA JIMYHOCTTA, KAKBUTO Ca
HEMPUKOCHOBEHOCT Ha JIMYHUS KHUBOT, UMHJIK, 100pO UME U TIp., € HAIULE €AHO OOEKTUBHO
U3MEpEHHE, KOETO HaJelsABa. 3aToBa TyK HE € HallbJIHO Bb3MOXHO J1a C€ JOKa)K€ KOHKPETHO



OTpa’)XCHUEC BBPXY IMNOCTpadaivsd, 3a pas3jimKa OT HapyllaBaHEC Ha (bI/ISI/I‘IeCKaTa NI
NCUXNYCCKATa HCITPUKOCHOBCHOCT.

BbTpemHoTo mnposiBlieHHe Ha YBpPEXKIAaHETO € chpsMo camusa mnocTtpajgan. [lpu
¢usnveckuTe JIUIA, 32 Aa C€ BB3IPHEME TOBa BHTPEUIHO MPOSBICHHWE, WHCTUHKTUBHO CE
npuOsArBa 10 MU3NUTaHaTa 0O0JIKa, EMOLIMUTE Ha YOBEK, 3aII0TO TOBAa Ca HOPMajHHU MpPOILECH,
KOWUTO 3aCBHJIETENCTBAT 3acsaraneto. [Ipu ropuandeckure auna GoKychT HE Maja BEPXY TE3U
IIPOSIBJIEHUS, @ OT TOBA 10 KaKbB HAYMH HApPYyLIEHUETO CE€ € OTPa3WIO CHPAMO Pa3IMYHU
mpolecy B opranuzanusaTa. Tyk OTHOBO HaONIIOEHUETO € 0OEKTUBHO.

HCMaTepI/IaJ'IHI/ITe HHTEPECH, KOUTO HAMAT MarcpHaJICH HOCUTEII, OOHMKHOBEHO HMMaT
3aCUJICHO COIMAJIHO 3HAYCHUC - OT ITICJHAa TOYKa Ha O6H.I€CTBOTO. A TenmecHuTe YBpCKAaHU,
KaKTO M HapylmCHUATA Ha HMHTCPECHU, KOUTO HMa (1)PI31/I‘-IGCKI/I HOCHUTCJI, UMaT MNPCANMHO
HHAWBUAYaJTHO 3HAYCHUC.

[IpaBu ce pasrpaHudYeHHEe MEXAYy pa3InyHUTe (YHKIUH Ha OTTOBOPHOCTTA.
HeumymiectBenuTe Bpenu Morar a uMar npeiuMHO KOMITEHCAaTOpHA (OOMKHOBEHUST CIydyai
Ha TEJIECHO yBPEXKJIaHEe), HOpMaTUBHA (3alllUTa Ha JIMYHU JaHHU), CAHKIIMOHHA (HAaKbpPHSBAHE
Ha J00pOTO MMe, TPABO Ha CIPABEIINB MPOIEC, Pa3yMEH CPOK) WIIH YIOBIETBOpPUTETHA (TIPU
M3MHATBAHE Ha YIOBOJICTBHE OT JIaJIcHA aKTUBHOCT) (DyHKITHS.

Kommiencaropuara ¢yHkuus (OIpUHUMIBT Ha THIHO 00€3IIETSBAHE) MOXE Ja ce
MpeBe/Ie HA €3MKa HAa HEMMYIIIECTBEHUTE BPEIU KaTo — OTPa3sBaHe Ha BCUYKH MPOSBICHUS Ha
Bpe/aTa U MpUAaBaHETO Ha CIPaBeJINBa OI[EHKA Ha BCSKO €IHO OT TAX.

VYnosnerBoputenHara GyHKINS ThPCH €HA KaUeCTBEHA EKBUBAJICHTHOCT, KOSITO MOXKE
Jla c€ OTKpYE MEX1y HEUMMYIIECTBEHUTE BPEIU U YIOBIETBOPEHUETO, O KOETO 00€31IETEHUETO
MPEZOCTaBs JOCTHII. 3a pa3iiika OT KOMIICHCAIMSTA YIOBIETBOPUTEIHOTO OOE3IIETEHHE €
camo efHo cpeAcTBo. To e HecrmocoOHO /1a 1ajie aiekBaTHa MsIpKa, ChOTBETHO Ja U3MEPH €UH
HeMaTepuajeH HHTEpeC U M0 TO3M HA4YMH Jia ce TPeBbpHE B 3amecTBamoTo Omaro. Herosara
dbyHK1UA € nenecrobpazHa. OTTYK yIOBIETBOPEHUETO YEPIIH CBOSTA IETUTUMHOCT OT BHHIITHH
3a Bpe/iaTa 0OCTOSITENICTBA, KATO BMECTO Hesl Mpeciie/iBa HaOMpaHeTo Ha eKBUBAJICHTHO OJaro.

HpI/I 3aMCCTBAlIOTO YHOBJICTBOPCHUC € HCO6XOI[I/IMO IIOHC OT4YaCTH Ja € HaJulec
CKBUBAJICHTHOCT Ha €CTCCTBOTO HAa HAKBPHCHHUSA HCMATCPUAJICH HMHTCPEC U HpI/II[O6I/IBaHI/I$I
TaKbB. 3aTOBA TS HaMHpa NpEeUMylICCTBEHO 3HAYCHHUE B CITYyYanUTC, B KOUTO YBPECACHUAT JINYCH
HUHTEPCC (Hanp. XOGI/I), MOXC Oa 6’5,[[6 3aMCHCH OTHOCHUTCIIHO Ka4Y€CTBCHO C JAPYT.

HCHpCMeHHO YAOBJICTBOPUTCIIHATA (bYHKI_II/IH ciacaBa da HUMa CIUH 00EKTHUBECH
HU3MCPUTECII, UHAYC 3alljlalliBa OT U3CJICABAHC HA TBbPAC OTKbCHATU oOcTosTencTBa. TakuBa ca
HaArmpuMep UMOTHOTO CHbCTOAHHUE HA JIMIETO, KAKTO U OT KAKBO TO M3IMUTBA Y10OBOJICTBHUC.

HopmarusHara ¢yHKIus 61 Morvia a HaMepH MO-IIMPOKO 3HaueHue. B to3u cimyyait
00€3IIeTeHNETO Beue HE JEHCTBA BBPXY MOCIEAULUTE OT HapyLICHUETO 3a MOCTpajaius, a
BBbPXY YBpeKIamus (akT U yCIOBUATA HA HETOBOTO HACTHIIBAaHE, 32 Jia TM CAaHKI[MOHUPA WIH
JIOpH J1a T MpenoTBpaTu. TyK Bpeaara ce ciiBa ¢ BUHATa WM ChC CaMOTO MPOTHUBOIPABHO
MOBEJICHUE Ha WU3BbpIIMTENA. Ta3u (QyHKIUS HMMa MOPEJUMHO MOpajieH e(eKT, a He
MKOHOMHUYECKH.



CanknuoHHaTa/cTUMynupamara GyHKIUsS OT CBOSl CTpaHa MMa poJisATa Ha MPEBEHIIHS
Cpellly U3BBPILBAHE HA NMPABOHAPYILICHUS, HA CTUMYJ 3a IOJIaraHe Ha MO-ToJjiAMa rpuxka. Tyk
OT 3HaYCHHE € U3LSJIO MOBEACHUETO Ha u3BbpumuTeNd. [Ipu Tasu QyHKUINS MOPATHUAT ePeKT
Ha 00E31ETEeHUETO HE € I0CTaThUeH.

2. Tnasa II:

ImaBa II ,HeummymecTtBenure Bpead Ha IOPUAMYECKUTE JIMLA B 4yKJIOTO
3aKOHOJIATEJICTBO M MPAKTUKATa Ha MEXIyHAPOIHUTE ChAMINIIA/TPaBOpa3iaBaTeIHU OpraHu
OT ChUMHEHMETO ChLIO € pa3/ielieHa Ha JIB€ 4YacTH. B ibpBara 4yacT € npeayio)keHo CPaBHUTEITHO
n3cieaBaHe Ha 00e31IeTEHUETO Ha HEMMYIIIECTBEHU BPEIH, IPETHPICHHU OT IOPUANYECKH JINIIA,
KaKTO U JpyTu crocoOu 3a o0e3Bpea B UyKAUTE 3aKOHOATENCTBA. BBB BropaTa 4act, KOsTO
MMa 3aCHJICHO TPAaKTUYECKO 3HaueHHe, € HalpaBeH NOApPOOSH aHalW3 Ha TpPAKTHKaTa Ha
EBpomneiickure cpaunmuina (CEC u ECITY). 3a nbiHOTa HA U3JI0KEHUETO € HAlpaBeH aHaJIN3
Ha MPaKTHUKaTa Ha MEeKIYHAPOAHUS apOUTpaK.

2.1. Cpasnumennonpasen ananus:

CpaBHI/ITe.HHOHpaBHI/IﬂT aHaJIn3 € pas3gcJICH OCHOBHO Ha JIBC 4YaCTU — CTpaHH, B KOUTO
CC BBIIpUEMaA BB3MOKHOCTTA INOPUINYCCKU JIMLA Oa MNPETCHAUPAT HCUMYUICCTBCHU BPCIU,
KaKTO U CTPaHU, B KOUTO Ta3nu Bb3MOXKXHOCT HC CC Bb3IIpUCMaA.

CTpaHI/ITe, B KOUTO € JOITyCHATa Bb3MOKHOCTTA OPUAUYCCKUTE JIMLA Ja IIPETCHAUPAT
Imapu4yHO O6€3HICT€HI/IC 34 HAKbPHCHU HEMATCPpHUATHU OJrara ca IOBJIUSHU OT IMpaKTHUKaTa Ha
ECIIY. Anamu3bT IMOKa3Ba, 4Y€ BCC IMO-Y€CTO HOPMATHBHATA U CAaHKIIMOHHATa (I)YHKI_[I/ISI Ha
O6C3III€T€HI/I€TO 34 HCUMYUICCTBCHU BPECAN IPOKApBAaT CBOWUTC KOPCHU, 3a Aa OTTOBOPAT HaA
Hy)XJaTa OT CAHKOUOHUPAHC HAa €JHO IIPOTUBOIIPABHO IMMOBCACHUC.

Taka wnanpumep B MWranmus HeuMmyliecTBeHa (€K3WMCTEHIMANHA) Bpena (danno
esistenziale) ce ompenens Karo 3acAraHeT0 Ha KOHCTUTYLMOHHO 3aumuTeH uHTepec. Ilo
OTHOIIIEHUE HA IOPUANYECKUTE JInla ce pedepupa kbM wi. 2 oT Koncturynusra Ha Penyonmka
Wranus, xoifTo ,ipu3HaBa M rapaHTHpa HEMPUKOCHOBEHHTE IpaBa HAa YOBEKAa, KAKTO KaTo
UH/MBU], Taka U B OOILIECTBEHU CIPY)KEHHs, B KOUTO C€ MPOSBSIBAa HEroBaTa JIMYHOCT...".
Ilopann ToBa chaeOHaTa MpakTUKa MpuUema, 4e ,,HEMMYLIECTBEHU Bpeau Mmorar jaa Obaar
NPUYMHEHN M Ha IOPUIUYECKO JIMIle, KOraTo YBPEXIAIIOTO CHOWTHE 3acsra MpaBHOTO
MOJIO’KEHNE Ha CyOeKTa, KOETO € EeKBUBAJIEHTHO Ha OCHOBHUTE MpaBa Ha YOBEIIKaTa JIMYHOCT,
rapantupanu ot Koncrurynusra. ...

B wMHOrOo OT cTpaHuTe, KOMTO C€ BB3IBPKAT OT MApUYHO OOE3IIETeHHE 3a
HEUMYUIECTBEHH BpEAM, Ca MNPEANOYETEHHW aJITepHATUBHM METOAM Ha 3aummTa. Yyxaure
3aKOHO/IATEJICTBA Ca IOMyCHAIM €IHa HOpMaTHBHA (DyHKIIHS Ha 00€3IIETEHUETO, BKITFOYUTEITHO
WCK WJTM CPEJICTBA 3a IPEYCTAaHOBSIBAHE HA MPABOHAPYIIEHUETO, & TaKa CHIIO M BE3MOXKHOCT 32
YCTaHOBUTEJICH HCK 32 HEBIPHOCT Ha 00CTOSTEICTBATA.

Pasrienannte mpakTHYECKH U TEOPETUYHH MPOOIEMH B UYXKIUTE 3aKOHO/ATENICTBA ca
M3MOJ3BaHu 3a (opMylnHupaHe Ha TpemIokeHus de lege ferenda, xakto W 3a YeprieHe Ha
CPaBHUTEITHOIIPABHU apTyYMEHTH NPU THJIKYBAaHETO M MPUJIAraHETO Ha 3aKOHA.
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2.2. Ananuz Ha NPaKMuKama Ha MeiHCOYHApOOHUmMe CbOUTUWA/NPAsopa30asamentu
opeanu:

B menThpa Ha Ta3u 4acT € W3CIEABAHETO Ha NpakTHUKara Ha chawimmmiara Ha EC o
OTHOIIICHWE Ha M3BBHJOTOBOpHA OTrOBOPHOCT Ha Cbl03a, KOATO MMa BA)XHO MPAKTHUECKO
3HaueHue. Hamuie e cOnmxaBaHe Ha peXMMa Ha W3BBHIOTOBOpPHa oTroBopHocT Ha EC u
OTTOBOPHOCTTA HA IbPIKABUTE WICHKH. B TO31 CMUCHI MOJKeE Ja ce Mpe/ronara, 4e mocjieaHara
o0xBaia 1 00e3IETeHUATA 32 HEUMYIIIECTBeHU Bpeau. [IpHHIMIBT Ha €PEeKTUBHOCT N3HCKBA
HAIIMOHATHUTE PA3MOpeOu /1a He IPABAT HEBB3MOXHO HITH MPEKAIICHO TPYIHO MOJy4YaBaHETO
Ha 00e3IIeTeHNE 3a OMPEIeNIeH THIT Bpe/la WK JOKAa3BaHETO Ha HAJIMYUETO HA TakaBa. B To3u
CMHCHJI JIbpKaBaTa WiICHKa HE MOXKE J1a MIPEIBIKIA JOMBIHUTCITHH WM ITO-CTPOTH YCIIOBHUS
3a aHTaXXMpaHe Ha OTTOBOpHOCTTa ci. OOpaTHoO, IbpKaBaTa MOXKe Ja IPEABHIH MO-THOepaIcH
PEKUM B TOBA OTHOIICHHE.

C uen na ce U3ACHAT MOCTaHOBKUTE Ha chauiauniara Ha EC e npeamnovereH, Ha IbPBO
MSCTO aHAJIU3bT HA MPEIOAMLMAIHU 3alUTBaHUSA. B x01a Ha M3JI0KEHHUETO Ce YCTaHOBH, 4e
MOHATHETO 32 HEMMYIIECTBEHA/HEMaTepraiHa Bpe/ia € aBTOHOMHO B npaBoto Ha EC.

HanpaBu ce pasrpaHuueHue, ue IOPUAMYECKUTE JIMIA TMOHAYalo ca JHIIEHH OT
MOPAIHOTO U3paXeHUe 3a JOCTOMHCTBO [IpwW TSIX TO3M acmekT € 3aMeHEH OT J00POTO UMe U
penyrtauusa. B Tasu Bpb3ka ce uscneasa pasbupanero Ha CEC 3a (mobpa) ,,pemyTamnus® Ha
THProBCcKa MapKa, KaKToO U JaJeH MPOIYKT.

[To oTHONIEHNE HA THPTOBCKUTE MAPKH CE pa3riieaaxa clieIHuTe QYHKIUU — OCHOBA (/12
rapaHTUpa Ha MOTPEOUTENsT WM Ha KpalHUS MOTPEeOUTEN MPOM3X0/1a); TaKaBa, CBbpP3aHa C
WHBECTUILIMU (BB3MOXKHOCTTA 3a MPHUTEXKATENs Ha MapkaTa Ja s W3MOJI3Ba 4pe3 Pa3IuyHU
THPrOBCKU TEXHUKH 3a MPHUI0OMBAHETO WM 3ala3BaHETO Ha PEMyTallvs); TakaBa, CBbp3aHa C
pexiama (M3MoJ3BaHe 3a PEKJIIaMHU LIEJIM, HACOYEHO KbM MH(pOpMHpaHe WK yOexkIaBaHe Ha
MOTpeOuTeNs).

Bpw3kara mexnay poOpara pernyTanuss Ha Mapkara M jgoOpara pemyTanus Ha
nputexarens U e ApycrpaHHa. OT eaHa cTpaHa, AoOpara pernyTauus Ha ThProBCKara Mapka
JIOTIpUHACS U 3a pelyTalusaTa Ha Thpropeua (KOHTO MOXKe J1a MPUTEKaBa U APy ThProBCKU
Mmapku). OT zpyra cTpaHa, pernyTalusaTa Ha camara ThProBCKa Mapka € TACHO CBbp3aHa ¢
TICUXOJIOTUYECKOTO BH3IPHUEMAHE U OTHOILIEHUE KbM JIPYKECTBOTO.

ITo oTHOmIEHHE Ha WM3BBHIOTOBOpPHAaTa OTrOBOPHOCT Ha Cbl03a, aKIEHT CE NOCTaBU
BbPXY HSKOM NpoOneMHu Ha mpuuMHHaTa Bpb3ka. Chaunuiara Ha EC mpuemar, ue He e
3abJDKUTENHO 1a MMa TOYHU WA HAy4YHM JOKA3aTeJICTBA 3a HEMMYILIECTBEHU Bpeau. B To3u
cmucha ChAauauinaTa Morar Jia ObJar, OHE B HAKOU CIIy4au, OTHOCHUTEIHO CHU3XOAUTEIHU
IIpY IPEleHKaTa CU Al ¢a YCTAaHOBEHW BPEAM M NPUYMHHO-CIIEICTBEHA BPB3Ka, HO IPHU
BCUYKH CIIy4al caMO TBBPACHUE 3a IIPETHPIICHU HEUMYIIECTBEHH BPEIU HE € TOCTaThYHO.

B Tto3m CMHCBJI, 3a CC AaHraXxupa OTrOBOPHOCTTA Ha Cpro3a ¢ HCOGXOI[I/IMO
YCTAaHOBABAHCTO Ha ,,JIOCTaT’b‘{HO“ Ipska IMPpUYUHHA Bpb3Ka MCKIAY JeUCTBUATA Ha
HHCTUTYLHUHUTEC U BpE€aaTa WK Y€ Bpeaara € MpsaKa IMoCIeania OT HApyICHHUETO. Moxe Ja ce
npueMe, 4€ B CIIy4auTeC, B KOUTO JOKA3BAHCTO HAa CaMaTa BpCla, KaKTO U HEWHUAT 00eM Ha
3acAradH€ € HCBB3MOXKHO HJIM IIOHC CHUJIHO 3aTPyAHCHO, BCC IIaK TaKaBa BpC€a MOXKE Ja CC€

11



u3Belle OT CaMOTO HEMpaBOMEpPHO MoBeaeHue. Camara TEKECT Ha MOCIEIHOTO € OT TaKoBa
CEPHUO3HO ECTECTBO, Y€ MOJKE /1a IPUUMHU HEMMYLIECTBEHA BpEa.

AKIIEHT € TIOCTaBeH Ha pa3rpaHHyYeHue B MpaKTHUKara Ha chauinmiara Ha EC mexay
IIOCTaBsIHE Ha JIMLETO B ChCTOSTHUE HA HECUTYPHOCT (YBpEKJaHE HABBTPE) U B 3acAraHe Ha
HEroBOTO J00pO MMe (HECUTYPHOCT BbB BHHIIHUTE OTHOLIEHUS). PemyTanusTa ce pa3miexia
KaTo BbHINEH Oeler Ha 3acsiraHeTro — HapyllaBaHe Ha o0pasa, BB3INPUATHETO,
IIPUBJIEKATEIIHOCTTA U BbOOILIE OTHOILIEHUETO, KOETO TPETH JIMLA UMAT CIIPSAMO AaJIeHO JIUIIE, a
CbCTOSIHUETO Ha HECUTypHOCT € BbTpemieH Oener. Cpmwmmmara Ha EC mpaBsT ToBa
pasrpaHMUYCHHE U OLICHSBAT 3aCATAaHETO HA BCEKH OT TE3M JiBa OeJera.

Ceaumumara Ha EC ca CKIIOHHHM J1a TpueMar, 4e IopUANISCKUTEe JIuIa Orxa MOTIIU Jia
MPETHPIAT HEMMYIISCTBEHH Bpeau moj ¢opMara Ha ChCTOSHHE HA HAaTHCK. [1o To3uM HauwH
BpPEIUTE C€ paslIekaaT B CBOATAa B3aMMOBpPB3Ka, B CONbCKA HA HMYIIECTBCHH W
HEUMYIIECTBEHU TIOCIICHIIA OT ITOCTABIHETO B HETaTUBHA CUTYAIIHS.

[To oTHomeHHME HAa NPONBIDKMTEIHOCTTA Ha YBPEXKJAHETO BBPXY pemyTanusTa,
cpaumninata Ha EC mpuemar, 4ye ToBa CBCTOSSHUE € HaIMIE JIOKaTo HeNpaBoOMepHaTa
uHbopMaLus € JIOCThIIHA. B M3/I0KeHHeTO ce 3aemMa MOo3MLuATa, Y€ He clelBa Ja ce
npeHeOperne 0OCTOSATENICTBOTO, Y€ JOPH IMPEMaxBaHETO HA ITbPBOHAYAJHATA MPUYMHA 32
YBPEXJAHETO, a U MOCJIe/IBallla MyOIHuKalus ¢ IpaBoMepHa HH(GOpMaLKs, He MOTI'a Jja IIOIPaBsAT
caMM o cebe cH pemyTanusaTa, 3all0TO TPETUTE JIMIA, KOUTO ca Ce 3alo3Hald CcaMo C
II'bpPBOHAYAIHATa IPUUYMHA 3@ YBPEXKJIAHETO, MOTaT J]a HE IPOMEHST CBOETO BIIKJIAHE.

ITo orHomenue Ha npaktukata Ha ECITY ce HanpaBu yTOUHEHHUETO, Y€ IOPUANUYECKUTE
JMIa He ce IMOJ3BaT OT BCHUKHU mpaBa oT KoHBeHuus. Bbrnpeku ToBa Te3u CyOeKTH Morat
eeKTHBHO Ja ce mo3oBaBar Ha 4i. 1 oT IIporokon Ne 1 kem EKIIY, kakto u Ha ui. 6 or
KonBennusTa. JIonbIHUTEIHO, T€3U CyOEKTH MOTraT Ja ce 11030BaBaT U Ha 4jl. 7 (HajlaraHe Ha
Haka3aHMs 0e3 3aKOH), TOKOJIKOTO B HAKOU CTPaHM HaKa3aTeJHaTa OTTOBOPHOCT € YTBbp/IeHa U
3a opuauueckuTe auna. Ha ropuaudeckuTe auia € npyu3Hara U 3alluTa Ha , KHIMIIETO 1o
wi. 8 or KoHBeHIMATA, KaKTO M 3alllUTa HA TaliHaTa Ha KOPECIOHACHLMSA II0 ChlIaTa
pasnopen6a. Ha opranusanuuTe e Mpu3HATO U MPAaBOTO HA CBOOOAA HA PEIUTHATA O WI. 9 OT
Konsenuusra. Ha oOpa3yBanusita (1opu 1 ThProBCKH JpPY’KECTBA) € MPU3HATO U MIPaBOTO Ha
cBoOozara Ha u3passBase no wi. 10 EKITY.

[Topagu ToBa FOPUANYECKUTE JIUIIA CE€ MOI3BAT C MIMPOK KPbI npasa o KonBeHnusra,
a HE caMO MO OTHOIIECHHE Ha MPABOTO HA CIPABEUIMB IPOLEC, KAKBUTO Ca IMO-U3BECTHUTE
pemenns Ha ECITY.

CrmeBpemenHo ECIIY pasrpannyasa fany CbOTBETHOTO HAPYIIEHUE CE OTPa3sBaT 10
HETaTMBEH HAuWH HAa OCHOBHATa JEHHOCT Ha CaMOTO JPYXKECTBO MM He. B Xxoma Ha
U3JI0KEHUETO ca pasriielaHy MOAPOOHO pa3IMYHUTe KpuTepuu, cbobpazssanu ot ECITY npu
MPUCHKAAHE Ha HEMMYILECTBEHU BpeIM Ha topuauuecku juna. Takusa ca 1) ¢upmenara
penyTanus; 2) HECUTYpHOCTTa MpH TUTaHUpaHe; 3) HapylleHue B yIpaBlIeHHeTo Ha (pupmara,
4) Ha moOCIeIHO MSCTO, Makap M B IO-MaJlka CTENeH, OE3MOKOMCTBOTO M HEyA0OCTBOTO,
IIPUYMHEHO Ha YJIEHOBETE Ha PHKOBOACTBOTO Ha (upmara

N3Benenn ca u gonwbaHuTeHU Kputepun, kouto ECIIY e B3en moj BHUMaHUE NP
orpesiensiHe Ha 00€3IIeTEHNUETO 32 HEMMYIIIECTBECHH BpeAn. TakuBa ca HampuMep CTPEChT U
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¢bpycrpanmsTa (M3HEPBSHE), M3MHUTAHU OT CIY)KUTCIUTE Ha JPYKECTBOTO; a ChHIIO U
0€3MOKOICTBO; €MOITMOHATHA HUIIETa HA YIpaBICHCKUsS ekun. lIpaBu BreuaricHue, ye B
HSKOM OT Jellara ce IMpHeMa, 4e Te3W YyBCTBA ca NPUYMHEHU Ha CaMOTO JPYKECTBO
Kanoboronarea W/WIM Ha HETOBHS YNPAaBICHCKH €KWIl. 3arybara OT (IeHCTBUTEITHU)
BB3MOXKHOCTH € JOIBIHUTENICH KpuTepwid, pasmexaan or Craa. Tyk ce pedepupa Haii-Beue
KbM TOBa, Y€ aKo He ce O¢ OChIIeCTBIWIO HapylleHue Ha KoHBeHIMATA, TO U PE3ylITaThT OT
Iporieca MHOTO BEPOSTHO € MOI'bJ Ja Ob/ie pa3iuueH U B [0J13a Ha 5Kaj0o0monaTess; Wik 4e
HaApPYIIEHUETO € JIMIIHIIO JKAI0O0MoaaTes sl OT Bb3MOXKHOCTTA J1a IOCTUTHE PA3JIMYCH Pe3yliTar,
KOWTO OT OOCTOSATEJICTBATa IO JIeJI0 OM MOT'BJI Jia ce IpHUeMe 3a pealiHa/IeHCTBUTEIHA
BB3MOXKHOCT.

AHanu3 ce HalnpaBy U Ha T.Hap. ,,CUIHA, HO 00OpUMAa npe3ymnyus‘, 4e IpeKoMepHaTa
MPOIBJDKUTEITHOCT HAa MPOU3BOACTBOTO IIE JOBEAE O HEMMYIICCTBEHHU Bpeau. Tbhil Karo
pemenusata Ha ECITY ca 3aabpkUTeNHN 32 HAIIMOHATHUTE ChIUIMILA, TO € HAJIUIIE €THA KBa3U
JUCIO3UIINS, KOSITO 33IbJIKaBa MOCIEAHNUTE J1a ChbOOPa3sAT MOBEIEHUETO CH TaKa, CAKalll TO3U
(bakT B AUCTIO3ULIUATA JEHUCTBUTEIHO € HACTHITUIIL.

MexyHapoiHUsT MUHBECTULIMOHEH apOUTPa)K CBIIO IMOAXOXKJA OJaronpusTHO IpH
MPUCHKIAHE HAa OOE3IIETCHUs] 33 HEMMYIICCTBCHHM BpEIU B I0JI3a HA IOPHIUYECKO JIUIIC.
OTroBOpHOCTTA € TIO-CTPOTa, KOETO MOXKE J1a € 00SCHU C 0OCTOATENICTBOTO, Y€ BCSAKA IbPKaBa
Clie/IBa Jla TapaHTHPa ClIa3BaHE Ha JABYCTPAHHHUTE JJOTOBOPH 332 MHBECTHIINH, KAKTO U Y€ CAMUTE
TpaXIaHH W IOPHIMYCCKH JIMIAa CE JOBEepsSBaT Ha TaKWBa JOTOBOPH, 3a Ja BISA3aT B
HpaBOOTHOHIeHI/Iﬂ B CBOTBCTHATAa ‘-IY)K)IGCTpaHHa m,pn(aBa. HOCTaHOBKI/ITe TYK HEC C¢E
OTJIMYaBaT C HAKAKBU OCOOCHOCTH OT TE€3M, paslielaHHu B MpakTukaTa Ha EBpomeiickute
CBAUIUIIA.

3. I'nasa II1:

I'masa III ,,O6e311eTeHne 3a HEMMYIIIECTBEHU BpEIM Ha IOPUIMUYECKHU JMIA y Hac™ e
pa3zieneHa Ha TpW YacTH. B mbpBaTa 4acT ce pasmIexAaT pa3IUYHUTE BIDKAAHUS Ha
IpakTUKaTa ¥ TeopHusTa y Hac. BTopara wacT e mocBeTeHa Ha pPa3IM4YHU XUIOTE3U U
YCIIOKHEHUS BbB Bpb3Ka C aHTXKHMPAHETO Ha OTTOBOPHOCTTA. B TperaTta 4yacT € mocTaBeH Ha
pasmiexnaHe BBIPOCHT 3a OajlaHCHMpaHe MEXIy cBoOOmaTa Ha CJIOBOTO M 3alldTara Ha
penyTanusra.

3.1. Bvnpocwvm 3a obezujemenue Ha HeumyujecmeeHume peou Ha IPUOULEeCcKU Tuya y
Hac:

B nentbpa Ha aHanu3a Ha Ta3u 4dact oT miaBa Il e mocraBeHO BUCSIIOTO ChbBMECTHO
ThykyBaTenHo aeno Ne 1/2023 r. uva OCHI'TK wa BKC u I u II xonerus na BAC. 3aroBa, Ha
IBPBO MSICTO, Ca pa3IielaHd UMEHHO Pa3IMYHUTE BYDK/IAHUS B MPAKTUKATa Ha BHPXOBHHTE
MHCTAHIIMM, HO CHIIO TaKa M Ha I10-JI0JIHUTE ChIMIHIIA.

Te3n akToBEe, KOWUTO 3acCThIBAT OTPUILIATENIHATA Te€3a, BB3NPHUEMAT O KpalHOCT
BIKJIAHETO 32 HEMaTepHaIHOTO OJaro B JMHAMHUKA — IIEJTa, 32 KOATO TO CE NpUTEKaBa U
ynpaxHsiBa. ToBa ce IBJIKM Ha BKOPEHEHOTO ThPCEHE Ha ,,AKOHOMHMYECKa IMOJIE3HOCT™ Ha
01aroTo, KOETO CIY)XKM Karo OCHOBHA XapaKTepUCTHKAa U JedUHHpaA TMOCIETHOTO KaTo
umyiectBo. OTTyK yBPEXJAaHETO Ha Ta3u IOJE3HOCT, KOSTO CIYKH 3a IOTEHIUAIHO
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yBEJIMYaBaHE Ha MMYILECTBOTO Ha JIMIIETO, HApUMep 4Ype3 IPHUBIMYAHE HA KIWEHTH HU
MapTHHOPH, OMBA BH3MPUEMAHO KaTO UMYIIECTBEHA BPE/a.

B Te3u akroBe HE ce M3cienBa BBIIPOCHT 32 MHTEpEca B ChCTOSHUE Ha ,,CTaTHKA™ —
KOraTo TOM BCE OLLE HE € MPEIMET Ha pasnopexaane. Hanpotus, ako TUTYISPBT caM pelu aa
HapyIIU Ta3W CTAaTUKa — HAIIPUMEDP Ype3 aKT Ha paslopexkiaHe C HHTEPEC, IMO-CIeIUAIHO 110
OTHOIIICHHE Ha TaKbB, CBbP3aH C JIMYHOCTTA — TO OOCKTHT Ha MpEIOCTAaBEHATa 3allluTa Ce
npomeHs. [Ipu usnon3saHe Ha 6JaroTo B JMHAMHUKA — HAIIPUMED MTPETOBOPH 3a CKIIFOYBAHE Ha
KOHKPETEH JIOTOBOP MPH T0-JI00pH yCIIOBHsI, OarofapeHue Ha J00poTo UMe, TO Bpenara ou
Owna uMymiecTBeHa. biaroto ce um3mon3Ba B auHamuika. ToBa pa3Oupane Ou OOSICHHIIO

,,TEKYILIIUTEe ThPTOBCKU UHTEpPECH ™, KbM KOUTO ce pedepupa B mpakTukara Ha ChAUIUIIATA HA
EC.

Axroere Ha BKC, kouto nonyckar o0e3iieTeHre 3a HEMMYIIECTBEH! BpeIy B 110J13a
Ha IOPUJIMYECKO JIMIE, ca CUiIHO noBiusHU oT npaktukara Ha ECIIY. Cnex 18.03.2019 .
BbpPXOBHATa KaCal[MOHHA MHCTAHIMA CJIe/IBa YTBBPANUTEIHA IIOCOKA B [10J13a HA PU3HABaHE Ha
BB3MOKHOCTTA IOPHINYECKH JIMIIA 12 TPETHPISAT HEUMYIIIECTBEHU BPEIH.

Bbrpeku ToBa € HaIHMIE U3BECTHO MPOTHUBOPEYHE, JOKOJIKOTO YacT OT ChCTaBUTE Ha
BKC ca Owmn mo-CKJIOHHM Ja TpHeMar T.Hap. ,JudepeHiupaH MeTon“, a HMEHHO
cboOpa3siBaHeTO Ha BUJa ropuauyecko nuie. He moxe na ce nHampaBu u3Bon, ye BKC e
JOCTUTHAI JIO €IMHHA TIO3UIIUS 10 OTHOIICHUE Ha NPUCHKIaHE Ha HEUMYIIECTBEHU BPEIU B
MoJI3a Ha BCUYKHU FOPUIMYSCKH JIMIIA 110 HAMOHAIHOTO HU MpaBo. B equHMs ciydaid ce
pedepupa caMo KbM PETUTHO3HU OpTraHU3allui, KOETO MO-ITUPOKO MOXe Aa 00XBaHE BCUYKU
IOPUINYECKH JIUIA ¢ HECTOMAHCKA 1IeJT, a B IPYTHTE CiIy4au ce pedeprpa KbM HapyIIeHHE Ha
npaBoto Ha EC — kbJeTo mpuiio)keHue cie/iBa Ja HaMepH MPUHIUIA Ha e(DeKTUBHOCT.

B dacrt oT pemieHusiTa ChIO Taka HE C€ MPaBH pasTpaHUUYCHH MEXIY 3aciraHe Ha
penyTanusATa U Ch3aBaHe HA ChbCTOSIHUE Ha HECUTYPHOCT.

[Ifo ce xacae A0 TEOPETHMYHHWTE BHIKAAHUSA y HAc, Ha IbPBO MSCTO € pas3lieAaHa
oTpuLaTenHara Te3a. B romsma creneH M3XoAHara MO3ULUSA Ha Ta3M 4acT OT TEOpUATA €
CBbp3aHa C LIeJITa, 332 KOATO Ce MpuUTekaBa AaaeHo Omaro. IIpuema ce, ye penyranusara Ha
THProBella € 4acT OT HETOBOTO NMPEANPHUATHE M BOAM 0 MMyLlecTBeHa Bpena. Ocmnopsar ce
W3BOAMTE, YEPIEHU OT CIELUAIHU JIEIMKTHU ChCTaBH, KakTo M OT mpaktukara Ha CEC u
ECIIY. [lopu e nancupaHa HeATa, 4€ Bb3MOKHOCTTA IOPUINYECKHUTE JULA J1a TPETECHANPAT
HEMMYIIECTBEHHU BPE/U 11Ie JOBEJE 10 LIEH3ypa.

B u3cneaBaneTo e npeasiokeHa KpUTUYHA MO3ULIMS KbM YacT OT MOJIOKUTENTHATA Te3a.
MHoOro 4ecTo apryMeHTUTE B 10J13a HA IOPUIMYECKUTE JIMIA Ca CBbP3aHU ChC CIEHUATHUTE
JEMUKTHU ChCTaBU - wi. 631a, an. 1 T3, un. 4 30[{0B, un. 76a 3MI'O-ot™. (un. 118, an. 1
3MI'O-HOB), uin. 57a 3akoH 3a mpoMuLLIeHUs qu3aiiH, 4wi. 60a 3CB u un. 74 33/uckp., KakTo
nur 19,an. 1, 1. 3 or 33TT.

B nuceprammonHus TpyJ ce 3aema Tesara, 4e MOCOYCHHUTE pa3mopeon caMmu 1o cebde
CH HE M3BEXKJAT BH3MOXKHOCTTA IOPUAMYECKHU JIMIIA J]a PETEHIUPAT HEUMYIIIECTBEHNU BPEIH.
Upe3 TAX 3aKOHOMATENAT € MPEABUIII ChOOpa3siBAaHE Ha TOBEICHHETO Ha W3BBLPIIUTEINS,
MOpa ik KOETO C€ Kacae /10 CAaHKIIMOHHA (PYHKITHS Ha 00e31eTeHHeTo. ToBa BOJIH 10 HATMIHETO
Ha OOCKTUBHA HEMMYIIECTBEHA Bpea.
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[To oTHOlIEHME Ha pemyTaluATa, B ChbUMHEHHUETO C€ IMpeajara pasmiekIaHeTo i B
pEeTpOaKTUBEH MOMEHT. Taka chIliara Moxe Ja ObJie TpyMmaHa ¢ TOAWHH U CHIICBPEMEHHO Ja
ObJe 3aJIMYeHa 3a OTPUIATENITHO BpeMe upe3 yBpexknaaulo AeiictBue. ToBa 3amuyaBaHe WM
o0e3lIeHsABaHEe HA TpyHAa, CPEACTBaTa M BPEMETO, KOMTO Ca BIOXKEHH 3a M3rPAXKIAHETO Ha
PEHOMETO cpej OO0IIEeCTBOTO, caMO MO ce0e CH HaKbpHSBAa HEMMYIIECTBEHO MpaBo. ToBa
3acgaraHe He OM MOIVIO Jia Ce MOMPaBH U HE € Bb3MOXKHO peryTanusiTa a 0bJe Bb3CTaHOBEHA
710 HUBOTO, Ha KOETO € OuMIIa Ipein yBPEeXKIaHETO.

Ha cnenBamo MscTo, 3aeTa € KpUTHYHA IIO3UIMS 110 OTHOIICHHE Ha T.Hap.
;[I/I(bepeHquaH ImoaAXod - JaJIn IOpI/II[I/I‘IGCKI/ITe JIN11a uMart T'pr‘OBCKO KAauCCTBO UJIN HE. OTHOBO
Te3ara ce PHKOBOM OT IIeJTa Ha MPUTE)KABaHUS MHTEepec. Taka MpU IOPUIHYSCKHUTE JIHMIA C
ujeaiHa 1en ,,01aropoqHOCTTa” Ha MpecieaBaHara el 000CHOBaBa, ye HEMMYIIECTBEHOTO
O7aro B JMHAMHKa C€ M3I0J3Ba CaMO 3a HEMaTepUaHM IICJK. 3aTOBa YBPEKIAHETO Ha
JUYHOCTTA WJIM HEHHUTC HEMaTepHalHu Ojara Ie ce OTpa3d caMO B HEHWHHS MOpaJicH
HanI/IMOHI/IYM U 110 TO31 HAYUH IS 6’[),[[6 HeI/IMYHIeCTBeHa BpCIIa.

B nucepranuonHus Tpya ce Bb3IpHEMa Te3aTa, Y€ ako C€ MPU3HABA MPAaBOTO HA €HO
IOPUANYECKO JIMLE J1a IPEThPIHU HEUMYIIECTBEHU BPEAH, TO TOraBa HsMa OCHOBAaHHUE Ja Ce
IIpaBU pa3jiMKa BbB BHJAa Ha CaMOTO IOpUAMYECKO Juie. B To3um cmuchn ce mnpasu
pa3rpaHNYCHHUETO, Y€ HE € €JHO U ChIIO J1a ObACI U J1a UMAIll.

AprymMeHT B MOAKpeNna Ha Ta3u Te3a Ce YepHu OT U3BECTHMU CIIy4ad, B KOMTO Ha
THPrOBCKH JIPY’>KECTBAa € MPHU3HATO MPABOTO Ja IMOJyyaT 3alluTa 3a HapyllaBaHe Ha TEXHU
penurno3Hu mnpaBa. DakT e, ye MHOTO ChbBPEMEHHHU JPYXKECTBAa CE CTPEMST Ja IpoKapar
OTIpEeNeNIeH €TUYEH KOJEKC M 3aeMaT CIENHAIHO OTHOIICHHE [0 TIOBOJ pEIUTHsTa |
BB3MOXKHOCTTA TEXHUTE CIY>KUTENH, a U YIPABICHCKU EKHII, J1a 5 3asBsiBaT. Pa3oupa ce, ToBa
OU MPEeJIOKUIIO HAaTHYUETO Ha HAKOU MPeanocTaBku. Taka cBobomaTa Ha MUCHIITA, ChBECTTa
W PENUTrusTa MpearnoiaraT Bb3IIeId, KOUTO JIOCTUTAT OMpPEEJIeHO HHWBO Ha YOEIUTEITHOCT,
CEpPUO3HOCT, ChINIACYBAHOCT ¥ 3HAYMMOCT.

MHoro 1opuandecKky Juia 1opu o0sBsaBaT (,, THPKECTBEHO ), 4e CeaBaT OMpeesieH!
WJICaJTHU 1IeNTi — MO00psBaHe Ha OKOJIHATA cpejia, OMaroTBOPUTENHOCT U p. Tyk Ha mpoBepka
1€ TTOJIJIEKH ,,ACKPEHOCTTA™ Ha OOsIBEHU 11€J11, KATO CAMOTO UM (PUKTUBHO TIOCOYBAHE HE MOXKE
Ja J0Bene N0 yBpexaaHe. B mocnenHust ciyyall T€ HE ChLIECTBYBAaT HAMCTMHA — Karo
pa3KpUBaHETO HA Ta3u MHGOPMAIIHS TOPH HsIMa J1a € TPOTUBOIIPABHO.

YHUBEPCHUTETUTE CHIIIO MOTAT Ja Ca ThPTOBCKH JIPYKECTBA, KOUTO MpeCceiBaT UAcaIHN
IETM ¥ TI0 TO3W HA4YMH IOKa3BaT OJaropoJHOCT Ha Kay3ara. [[eHCTBUTEITHO IOPUIMYECKOTO
JUIIE C HECTOIAHCKA 1€ 1o Je(pUHUIIMS UMa OCHOBHO 3a/1a4a J1a pa3BHUBa U J1a MIOCTUTA Ta3u
e, 32 KOATO € Ch3AaneHo. To MoXe Ja pa3BHBa W THPTOBCKAa JIEWHOCT, KOSTO CIlieaBa Ja
oOciTy’Ba MMEHHO WjeanHara Ien. [Ipu ocTaHanwWTe IOPUAMYECKH JUIAa OCHOBHATA IEN €
THProBCKa, HO T€ MOTarT Jia IPecieBaT U Ja pa3BUBaT UCATHU 1I€TTH, MaKap U BTOPOCTETICHHHU.
Tyx npornoprusATa € 00bpHATA U B TOBA CE ChCTOM pa3/ieUTeIIHATA JIMHUS.

ETto 3amo ce mpenmnara ma ce IbpKHM CMETKa KakBO OJIarOTO/MHTEPECHT, KOHWTO €
HapylIeH. YBPEXKIAHETO Ha WICATHUTE IEJIH, KOUTO CHOTBETHOTO IOPHUIUYECKO JIHIIE
MpuTeXKaBa, CieBa Ja ce IeAaT B CBETJIMHATA Ha ,,[10CIEA0BATEINTE WU JIMLATa, KOUTO
HCKaT J1a ce acouuupar ¢ Hero. OT Tas3u MIeHA TOYKA, FOPUINYCCKUTE JIUIA U TTO-CIICIIHATHO
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TE3W C HACaIHA LC€JI, MOorar Ja 3aludTaBaT KBa3HW KOJICKTHBCH HMHTCPEC. HNmenno upe3
AHTAKUPAHEC HAa OTTOBOPHOCT TC MOrar Aa MOCTUTIHAT €AHa YAOBJICTBOPUTCIIHA (byHKI_[I/ISI, a
IIOHsJAKOra M CaHKIIMOHHA TaKaBd, Ha O6€3H_[CT€HI/ICTO CIIpsAMO JiMlara, KOUTO KEJIasiT gda CE
aconuurpar CbC CbOTBETHOTO IOPUAUYCCKO JIUIE W NEIIUTE, KOUTO TO IIPECICABA.

AKIIEHT € TOCTaBeH M BBPXY ApPYr 3Ha4MM BBIIPOC, @ UMEHHO JaJld € HAaJIHIE
3aKOHOZATENHA MIPeYKa 3a JOIyCKaHe Ha 00e3leTeHHe 32 HEMMYIIECTBEHH BpEIU B 10132 Ha
IOPUMYECKO JIMIE. 3acThlIBa CE Te3aTa, Y€ 3aKOHOAATENSAT He € M30pai OrpaHHYUTENIeH
MIO/IXO[], HUTO € ITPHEIT U3pUYHA HOPMa, KOSTO JIMIIAaBa IOPUANIECKHUTE JIUIA OT Bb3MOXXHOCTTA
Jla IpeTeHAnpaT TakuBa Bpeau. Jlumncear pasnopendu karo § 253 (2) BGB unu kato § 1330
ABGB, KosTo orpanuuaBa BpeIuTe IIPU HAKbPHIBAHE HA YECTa CaMo JI0 MPEThPICHHU 3aryon
U MIPOITyCHATH MOJ3H. He ca orpaHuveHu u ciiyyanTe, B KOUTO € IOIMYCTHUMO MPUCHKIAHETO Ha
HEMMYIIECTBEHH BPE/IN.

Oco0eHO MSCTO € TOCBETEHO Ha PEaTHOTO CHINECTBYBAHE HA IOPUAWYECKOTO JIHIIC.
NmenHo ¢puKIMOHHATA TEOPHS 32 CHIIECTBYBAaHETO HA IOPUAMYECKOTO JIMIIE € B OCHOBAaTa HA
OTKa3a Ha MHOTO IOPUCTH  Ja CBBPKAaT TO3U CyOEKT C HEHMYIICCTBEHUTE BpEIH.
Peanuctianara Teopusi, KOSTO € BB3IPHETAa M Y HAac, 0OOCHOBA PEaHOTO CHIIECTBYBa Ha
IOPUANYECKOTO JUIIE.

B Ta3u Bpb3ka HaucTHHA HAKBPHABAHETO HA JJOOPO MME MOXKE J1a I0Bee 110 3aryda Ha
uMyIecTBoTo. Ho upe3 Bb3cTaHOBSIBAHETO HA UMYIIIECTBEHOTO ChCTOSIHUE Ha FOPUIMYECKOTO
JUIE, HE MOXEM HaIbJIHO J]a Bb3CTAHOBUM J00pOTO My HMME, 3al[0OTO B HEro € MOpoJieHa
Ka4eCTBEHA MPOMsIHA. A BCHUKH MOCIEAUIM OT 3aCATaHETO, KOMTO HE MOJUIeKaT Ha Mma3apHa
pa3MsiHa, IpeACTaBIsIBAT HEUMYIIIECTBEHU BpEeIU. 3aTOBA U3BEICHOTO pa3rpaHUuEHUe, Y€ HE €
€IHO U CBHINOo Aa ObJAeHI U Ja UMalll, U3riexaa ocodeHo moaxoasmo. Taka 06e3eTeHneTo 3a
MMYUIIECTBEHH BPEAH KOMIIEHCUPA BPEAUTE, HAHECEHU BbPXY UMYIIIECTBOTO HA IOPUINUECKOTO
JIUIIe, JOKaTO TOBA 32 HEUMYIIECTBEHATA Bpela KOMIICHCUPA BPEIHUTE U3PAKEHUSI, HAHECEHU
Ha WHAUBHIYaIHOCTTA Ha IOPUAMYECKOTO JUIIE.

B wu3cnenBanero ce cmopens TeopusTa 3a mnpunucBaHe (Attribution theory) Ha
OIpEeNeNIEHO CHhCTOSHUE HAa yMa Ha JaJieHd (U3MYEeCKH JIMIa KaTo TaKkoBa Ha CaMoTO
fopuauuecko gune. OT enHa cTpaHa, TakaBa MOXe Ja C€ H3BeIe OT OpPraHHOTO
npezacrasutencTBo. OT Apyra cTpaHa, apryMeHT B ITOJKpena Ha Te3ara e pa3oupaneto Ha BKC
IIpY HAMEPEHHETO 3a yBpexXaane (animus nocendi) Mo OTMEHHUTENEH HCK. B HAKOIKO permeHns
Ha BBbPXOBHATAa WHCTAHIMS TAaKOBa HAMEpPEHHE C€ NPHUIMCBA HAa YIPABUTEIHU OpPraHu Ha
IOPUINYECKOTO JIHIIE.

BepmHoCT ropuIndecKuTe JIMIA MO3BOJISIBAT MPOCIEASIBAHE HA TIXHOTO Ch3HAHUE U
,,ACKPEHOCT", 3a pasnuka OoT ¢uszudeckure aura. OcoOEHO MpU THENTHOTO pPa3BUTHE Ha
OTHOILIEHUSATA, KBJIETO MHOTO IMPOILIECH Ca TUTHTAIU3UpaHH, a JAaHHUTE M0 HIKAaKbB HAYMH
ChXpaHsBaHU. MHOIO MO-JIECHO € J]a € YCTaHOBH IIPOMSIHATa HAa OTHOILIEHUATA, KAKTO U KaKBa
€ JIBMKellaTa CUJIa 3a TAX U TO N0 00eKTUBEH HauMH. Taka HalpuMep Morar Jia ce IpoBepsT
00paboTeHUTe YacoBe, pealln3UpaHeTO, ChOTBETHO 3a0aBSHETO Ha MpoeKkTu. B MHOro
IOpUANYECKH Jula (HE3aBUCHMO OT BHJAAa UM) paOOTHULIMTE U CIY>KUTEJIUTE MOIBJIBAT
NMEepUOANYHO aHKeTH. Moke Ja ce HaOmojaBa W MPOLEChT Ha HAlyCcKaHe Ha
paOOTHUIN/CITY>)KUTETN U TaKa HAaTaTbhK.
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OT,I[GJ'IGHO € BHUMAHUC Ha IMOTCHIMAJIHAaTa HaKa3aTCJiHa OTTOBOPHOCT 3a IOPUINYCCKU
nuia. PeamHoTto CbIICCTBYBa Ha KOPpUAUYCCKOTO JIMOC € OCHOBAHUC 3a HAJIAraHncTo Ha
HakasaTejiHa OTIrOBOPHOCT. AKo e BB3MOKHO Ja c€ MMpueME, 4€ €AHO HOPHINYCCKO JIHUIEC
ChbIIECTBYBA JOCTAaThb4YHO PC€AaJIHO, 3a Ja 6’bI[e HU3BBPHIMUTEII HAa NPECTHINNICHUA, TO 3all0 Aa HE
MOXE a CC IpU3Hac, Y€ TO € TOJKOBA PCaIHO U 3a Jia NOHCCC HCUMYIICCTBCHHU BpeI[I/I? ETo0
34110 4YyBCTBOTO 3a CMMETpPHUA Hajlara aa C€ Ipu3Hac Bb3MOXHOCTTA Ha TE3W JIMLAa Aa 6’B,I[aT
0663I.LIGTGHI/I 3a HCUMYIICCTBCHU BPCIU.

[To oTHolIEeHME Ha NPOSBICHUETO HAa HEMMYILECTBEHUTE BpeIU c€ IpHeMa, ue
,,OLIEHKaTa* Ha Bpejara cilelBa Jla € CBbpP3aHa U C INOCIEIUIUTE OT BPEAOHOCHOTO ChOUTHE,
KOUTO MOTaT /a ObJaT MKOHOMUYECKH. Taka TOJIKOBa IOBEYE € 3aCerHaro HeMaTepHaHOTO
011aro, KOJIKOTO TO-3HAYMMHM Cca Te€. 3aTOBa MPHU OLEHIBAHETO CE MPEIUIMTAT UMYIIECTBEHUSAT
(marpuMOHHMAJEH) U HEMaTepUATHMUST (EKCTparnaTpUMOHUANIEH) aclekT. be3 mocoueHoTo
pasrpaHMyYeHHe, 4YeCTO TOBa OObPKBA IOPHCTUTE M BOAM /10 HENPABHIIHOTO 3aKJIIOYECHUE, 4e
BCBIIHOCT C€ 00€3IIETIBAT CaMO UMYILECTBEHHU BPE/IH.

,,CTOMHOCTTA* HA HEMMYILIECTBEHUS MHTEPEC 3aBUCH OT pOJIATa My B Pa3BUTUETO Ha
JeiiHOCTTa Ha IopuarndeckoTo une. He Bceku ot Te3u uHTEpecu, Onil Tl NKOHOMUYECKHU WU
HECTOIIAHCKH, Bb3AEUCTBA €JHAKBO BHPXY OMTHETO Ha ropuaAnyYecKoTo juue. CienoBaTenHo
TAXHATa ,,CTOMHOCT 1Ie € pa3inyHa. Hail-BaKHU 11Ie ca T€3M, KOUTO Ca MPSKO CBbP3aHH C
OCHOBaHaTa JIEHHOCT Ha IOPUANYECKOTO JIULIE.

Tbproeckara permyTanus MOXe J1a ce IpueMe U Kato ,,yO0eeHOCT Ha HEOIpeeNieH KpbI
JUIa B HAJIEXKIHOCTTAa, OJIaronpuiINyMeTo, KOMIIETEHTHOCTTa Ha IOPUAWYECKOTO JIMIIE B
OTHOLICHUATA C MAPTHBOPHU M JAPYTH JeHHOCTU B TO3M cMHCBHI 10OpPOTO MME MOXE Ja ce
3acerHe B pa3JIMYHU CTeNeHu. EMHO 11e e 3HaueHHeTo, ako APYKECTBOTO € OOBHMHSBAHO, Y€
3a0iy>/1aBa WM U3MaMBa CBOMTE KIMEHTH. [Ipyro € MOJI0KEHUETO, aKO CBIIOTO JIPYKECTBO €
OOBUHSBAaHO, Y€ € 3aMECEHO B MOJMTUYECKH CKaH1au. ChIIEBPEMEHHO U BHYIIIABaHETO Ha O-
JOCTOBEPHO CBMHEHHME OTHOCHO CBUIECTBEHO Kaue€CTBO HA IOPUIMYECKOTO JIMLE € IO-
pa3pylIUTEeNHO, OTKOJIKOTO aTakyBaHETO My IO ,,0pyTajleH HauuH“. B mocneanus ciaydai
CbMHEHMATA 1€ M3INIeXK/AT NMPEyBeMYEHN U 3acsraHeTo Ha obeMa Ha MHTepeca HsAMa Ja e
TOJIKOBA 3HAYHMO.

3a IOpUIMYECKOTO JIUIIE ChILECTBYBA POU3BOJIEH HEMAaTepHaJIeH HHTEPEC OT HOPMAJIHO
(GYHKIIMOHMpaHE U U3BbPIIBaHE HA MPOEKTHpaHUTe NeiiHoCTU. Taka yBpekaaHeTo MOXKeE Ja ce
OTpa3u U BbpPXy TO3M MHTEPEC, KaTo JOBENE 10 OTKa3 OT OTIyCKaHE Ha 3acMHM WM Ha
3acTpaxoBaHe 3a TPYyJ0Ba 3JI0I0JIyKa, 3aCTPaxOBKa Ha UMYLIECTBO U Taka HaraTbK. HeroBure
CIIy>)KMTEJIM MOTaT Jja HaIlyCHaT, CbOTBETHO Ja CE HaMaJld HUBOTO Ha KOMIIETEHTHOCT CPEJ
KaJpuTe Ha FOPUANYECKOTO JIHIIE. 3aCATaHeTO MOXKE /1a JINIIHU FOPUINUECKOTO JIUIE OT y4yacTHe
B OIpe/IEICHH KOHKYPCH U JIMIIIaBaHe OT Harpaiu, KaTo HalpumMep ,,padoToiaTel Ha roguHara‘.
B 1031 acnekT nuncea npsika UMyIEeCTBEHA U3TOAaA.

B n3cnenBanero ce ocrnopBa BHKIAHETO, Ye NMPUIOKEHUE CIIEiBa Ja HaMepu wi. 162
I'TIK. Ta3u pasnopenda puckyBa Ja 3acTpalld MpaBHaTa CUTypHOCT. ToBa € Taka, Thil KaTo
pasnopendara 1aBa Bb3MOXHOCT Ha ChJa Jla ONpENeNd M3ISUI0 pa3Mepa Ha MCKa IO CBOE
YCMOTpEHHE, KOETO NMPEBPBIIA BPEAUTE B YUCTO CyOSKTHBHA KOHIeNIMsA. TakaBa mpeLeHKa He
MOJJIEXKH Ha 10-0CO0CHAa MOTUBALIMS U HE C€ MPUBBP3BA C IPAKTUKATA [0 MOAOOHHU citydau. A
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HEeO0OBBP3aHOCTTA HA BCEKU CHCTAB C TO3U MPU3HAK Ch3/1aBa HECUTYPHOCT U HETIPEABUIUMOCT
B OTHOUIEHMATA MEXAYy cTpaHuTe. KpuTepusT 3a CHpaBeUIMBOCT, OT JApyra CTpaHa, €
oOexTuBeH. Makap OTHOBO Ja ce Kacae 10 ¢opmMa Ha BBTPEUIHO YOEXKICHHE Ha Cb[a,
CIPaBeUIMBOCTTA 33AbJKaBa PellaBallns ChCTaB Ja ChoOpa3u pa3TuyHu 00EKTUBHU (HaKTOPU
1 110 TO3U HAaYMH HEroBaTa MpeleHKa Ou mojiexana Ha KOHTPOJI.

3.2. Xunomesu 3a aHeas)cupane Ha oncoeopHoOCnt:.

Ta3u gacT LEJIr aa pasrjicaa pasiindHuTe NIpCAIOCTaBKU 3a aHTaXKUpPaHe Ha ACJIIMKTHAaTa
" J0roBopHara OTTOBOPHOCT 3a HCUMYIIICCTBCHU BPCAH.

AKIIEHT € TIOCTaBeH MEXy MOHATHUETO 3a MPOTUBOMPABHOCT U CONMKABAHETO MY C
MOHATHETO 3a BUHA. OTTYK ce HaOmoaaBa HHTEpeceH (peHOMeH, a MIMEHHO aCUMIJIMPAHETO Ha
Bpe/aTa OT BUHATa B 00JaCTTa HA HEMMYIIECTBEHUTE BPEIH.

ToBa ce AbIKM HA CIIETHUTE 0COOCHOCTH - 3aIIMTaTa Ha AaJICH HEMaTepruaeH HHTEpeC
HamM#pa CBOS BT B OT €lIHA OT TE€3W JBE BH3MOXKHOCTH — 1) MpPUEMaHETO HA CTaHIapT 3a
MOBCACHHUEC, YMATO LCJI € 3aliuTara Ha IHIOpU3HaAT (I/I3pI/I‘-IHO 1501048 I/IMHJII/IIII/ITHO) HHTEPCC
(HeratuBHA (OPMYJIHPOBKA Upe3 3aJbIDKCHHE 32 CyOeKTa) WK 2) 4pe3 ,,0CBEIIaBaHEeTO  Ha
CYOCKTHBHO TIpaBo (MOJIOXKUTEIIHA (POPMYIMPOBKA Ype3 U3BEKIAHE Ha CyOCKTHBHO IPaBo).
OTTyK HapylIEHHETO Ha JaJCH CTaHAapT (KOWTO OOMKHOBEHO C€ NMpHUpaBHSIBA Ha BUHA B
IPaXXJIaHCKOTO TPaB0) € OT TaKOBa €CTECTBO, Y€ Jia JIOBEJE JI0 YBPEIKIAHE Ha 3alUTaBaHUs
UHTEpEC.

ITo T0o3u HauMH BUHATA U Bpc€aara 1 ca MOCTaB€HU B €JIMH MEXAaHU3BM - B3AMUMHOCTTa
Ha TOpaBOTO U 3aAbJDKCHHETO - KOATO € B OCHOBAaTa Ha HAPYHWCHHUETO Ha C€AHOTO U
HCU3IIBJIHCHUECTO HA APYIOTO.

Hawmecara, a 1opu 1 HapylIeHHETO Ha IpaBaTa Ha JIMYHOCTTa oOade MoXe Ja Obie
OTpaBAaHa OT HAJTMYHMETO Ha €HO KOHKYPHpAIIO MPaBo B 00IIecTBEH HHTEepec. TakoBa mpaBo
HarpuMep € cBo0ojaTa Ha CIOBOTO, KOSITO Hajlara OOIIECTBOTO Aa ObjJe MHPOPMHUPAHO 3a
3HAYMMH BBIPOCH. A ThH Karo €AHO M ChHIIO JCHCTBHE MOXKE Ja € €IHOBPEMEHHO
MPOTHBONPABHO WJIH OOIIECTBEHO MOJIE3HO, TO € HAJIMIIE 3aCHIIBAHE Ha POJISITa HA BHHATA.

JlokazBaHeTo Ha BHMHaTa OM NPEANOJIOKHIO HACTHIIBAHETO HA €Ha TUIHMYHA 32
HapyllaBaHe Ha CTaHJapTa 3a MoBeJeHue (IPOTUBONPABHOCT/BUHA) HEMMYyIllecTBeHa Bpena. C
JIpyrd JyMH, ThH Karo MpeIMEeThT Ha MPaBOHAPYLIEHWETO M MpeIMeThT Ha Bpenarta ca
MIPUPABHEHH, JI0KA3aTeJICTBOTO 3a ITBPBOTO CE€ CUMTA 3a JOKa3aTeJICTBO 3a BTOpoTo. ToBa ce
OCBIIIECTBSBA YpE3 M3BEKIAHETO HA MPE3YMIIINH, HAIOKEHH OT MpaKTHUecKaTa TPYIHOCT Ja
ce cpOepar JoKa3arelicTBa 3a CaMUTEe HEUMYIIecTBeHU Bpeau. [lo TO3M HAauMH BUHOBHOTO
MIPOTHBOMPABHO TIOBEICHHUE IIIE € TOCTaThUHO YCIOBUE 3a TPakJaHCKaTa OTTOBOPHOCT, IOPH U
6e3 /1a ce u3cneBa noIpoOHO HAIMYMETO Ha Bpeda. MIMEHHO TO3M aclekT ce HallonaBa npu
aHaJiM3a Ha MpaKTUKara Ha chawniara Ha EC npu aHraxxupane Ha oTTOBOpHOCT Ha Chro3a.

Ha cneaBanio MscTo, BHUMaHUE € OTACNICHO U Ha YCIOXKHEHUS PY MPUYMHHATA BPb3Ka.
B nienThpa Ha Ta3w 4acT € MOCTaBEHO YBPEKIAHETO, IPUYMHEHO OT MHOXKECTBO JICTTUKBEHTH.
[lenTa Ha M3cnenBaHaTa 4acT € J1a ce Jajie OTTOBOP Ha TOBA, AU MPU MHOKECTBO MyOIHUKAIIUN
Cpelly €IWH M ChII CYOCKT Ie Ce CTHUTHE 10 €IHa Bpela M KaK Ie OTTOBOPSI BCEKH OT
W3BBPIITUTETUTE.
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[Topagy Ta3u npuuMHa ce mpemyara Bb3IPUEMAHETO HA T.HAp. AJTEPHATUBHA U
KyMyJIaTUBHA IpUUMHHA Bpb3Ka. Haii-o0110 3a ,,anTepHaTiBHA NIpUYMHHA BPB3Ka' CE€ TOBOPH,
KOraTo IMPUHOCHT Ha BCEKU OT U3BBPIIUTEINTE OM MOI'bJI CaM Ja NPUYUHU BpeIUTe, HO HE €
CUT'YPHO KOM OT JIBaMara WIH II0BeYe JCHIM B ACHCTBUTEIHOCT € IPUYHUHUI BpeauTe. B To3u
CMUCBJI BCUUKH IIPEAIIOCTABKYU 3a aHTA)KUPAHE HA OTTOBOPHOCTTA HA JICJIMKBEHTA Ca HAJIMIIC,
OCBEH Ta3M 3a IPUYMHHATA Bpb3Ka. Ho 1 B TO3M ciryyall IessHUETO Clle[Ba 1a € OT €CTECTBO Ja
IIPUYMHY Bpeaara.

Jpyr BUA HECUTYPHOCT B MPUYMHHATA BPB3Ka CE pasmiiexk/a Mpe3 npu3Mara Ha T.Hap.
,»KyMyJIaTUBHa IpPUYMHHA Bpb3Ka“. 3a Hed Ce€ TOBOpPHU, KOraTo Bpenara B KOJIMYECTBEHO
OTHOIIIEHHE He OM HACTBIINJIA, aKO BCEKU OT CHIIPUUMHUTEINTE HE Oelle TONPUHECHT 3a TOBA.
Tyk obade e HEesSICHO B KaKBa CTETIEH BCEKH OT TAX € TOTPHUHECHI.

B nucepranuoHHus TPy ce 3aeMa Te3ara, 4Ye HaTPYIBAHETO Ha HSAKOJIKO ITyOJIMKAI[UH B
OTHOCHUTCIIHO KPAThK NCPUOA MCKAY TAX U B PAMKHUTC Ha HC IMOBCUC OT MCCCIH HAKBbPHABAT
MPOIBIDKUTEIHO CaMO €IHO Oaro, W 1o TO3W Ha4YMH BOJIAT JIO €IIMH BPEIOHOCEH pE3yJiTar.
Hanpageno e npemoxenue de lege ferenda nonbnBane Ha pa3nopendara Ha wi. 53 33/1.

[Io oTHomIeHHWE Ha oOIpeleisiHe Ha pa3Mepa Ha CHpPaBEIIMBOTO OOE3IIETeHHE, B
JTUCEPTAIMOHHUS TPYI C€ 3aeMa IMO3UIMATa, Y€ TMPU OIpPEACIIHE Ha CIPaBEIJIUBO
o0e31IeTeHne, ChABT ClIeBa J1a U3JI0KH KOHKPETHUTE 00CTOATENICTBA, a CPELLy BCAKO €THO OT
TAX Ja MOCTaBU €/HA NPUONU3UTENHA OIEHKAa. B MpOTHUBEH cilydail, KaKTO M 4YeCTO Ce
HaOMI0aBa, ChIBT MPOCTO M30POsIBA pa3IMYHU OOCTOSATENICTBA, HO B KpaifHa CMETKa HE CTaBa
SICHO OTKBJIE € U3BEJICHA ,,CITPaBeINBaTa’ cyma. 3aToBa ce Mpeagara u3roTBsIHETO Ha TabIuiu
C pa3MepuTe Ha 00e3IeTeHUITa, KOUTO 1a c€ OOHOBSIBAT IEPUOAUYHO.

[Ilo ce kacae [0 JOroBOpHaTa OTIOBOPHOCT, TO IpU pa3IEKIaHETO Ha
HEUMYIIECTBEHUTE BpeIU T OOpaBH C Beue BB3NPUETUTE OT JEIUKTHOTO MPAaBO pa3OUpaHus.
B Ta3u gact ce 060cHOBaBa, Y€ HEU3II'BJIHEHHE € Bb3MOXKHO Ja I0BEJIe KaKTO 0 BJIOLIaBaHE Ha
MOJIOKEHUETO Ha KpEeOUTOpa upe3 HaKbpHSBAHE HA ChIIECTBYBAlllaTa My peryTaius
(HeraTuBHa HEMMYIIECTBEHA BPE/a), Taka M JI0 MPOIYCKaHEe Ha Bb3MOXKHOCTTA MOCIIEHATA J1a
Ob/ie yBeIMUEHa Ype3 JJoroBopa (I0o3UTHBHA BPEAa).

C APYyru JyMu, HCU3II'bJIHCHUETO MOXKC HE CaMO Jda HC YBCJIIMYU HEMATCPUAJTHUA aKTHUB,
HO U 00 YBpCIU CbUICCTBYBAIIO HUBO HA TO3W AKTHB, KAKTO W HAa JPYTr'd HEMATCPUAITHU Oinara.
He ca uskmrouenu u ClIydan, B KOUTO JOroBopHara Bpb3Ka CC CKIIIOYBa 3a n30ArBaHe Ha
OoTpuLaTeJIiHa IpOMAHA. 3aroBa AOTroBOpHAaTa OTTOBOPHOCT, B XUIIOTE3aTa HA HCUMYIICCTBCHU
Bpe€au, 3amiuTaBa CIHOBPEMCHHO IMO3UTHUBHUA U HETaTUBHUA HHTCPEC HA KPpEAUTOPA.

Ha cnenBaiio MscTo ca ajeHU pa3iIudHU MPUMEPH, B KOUTO MOTAT Jia Ce MPUUYUHSIT
HEHMYIIIECTBEHH BPEIH OT HEH3MBJIHCHHE Ha A0roBop. [To-uymcra M3MIEKAa XUIOTE3aTa Ha
JIOTOBOPHUTE, C KOUTO CE€ OT/AaBa BEIl WM JIMICH3 3a W3IO0J3BaHC HAa MHTEIICKTyaJlHa
co0CTBEHOCT. JIOroBOpHUTE 3a CIIOHCOPCTBO CHIIO Ca MOAXO/IAIIN, JOKOIKOTO JUTBKHUKBT MOXKE
HE ca Jla HEe W3IBJIHU JOTOBOPHOTO CH 33JbJDKEHHE, HO M JIOPH HABPEAM HA WUMETO Ha
FOPUINYECKOTO JIHIIE.

Bceku otneneH ciydai MOAJIEKU Ha MIPELEHKA, [I0-KOHKPETHO 110 TOBA JAJIA JOTOBOPBT
BKJIIOYBA CBIIECTBEH €JIEMEHT, HACOYEH KbM HEMaTepHalIleH MHTepec. TakbB € CiIydasT, ako
CTpaHHTE JKeJaAT yBeInyaBaHe Ha o0eMa Ha HeMMYIIIECTBEHUS UHTEPEC — OMJIO TO eIy Tanus
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Ha CaMOTO APYKECTBO, PCIIyTallMd Ha MapKaTa WK Ha CaMHs IPOAYKT. HewnsnennenneTo Ha
TC3UW AOTOBOPHU BPB3KHU LIC pe(bHeKTI/Ipa He6ﬂaFOHpI/ISITHO " BbpPXY HaJIMYHHA 1O MOMCHTA
o0eM Ha HEMATCpUajICH HWHTCPEC, KOCTO Hajlara ¢IHOBpEMCHHATa 3alluTa KaKTO Ha
IIO3UTHUBHUA, TaKa U HA HCTaTUBHUA MHTCPEC HA KPCAUTOpA.

3.3. banancupane medxncdy c6obooama Ha C1080MO U 3aWUMAMA Ha penymayuama:

[Tpeamer Ha U3CiIeABaHE B Ta3H YacT ¢ OTKPUBaHE Ha OaaHC MEXK/Iy J1Ba KOHKYPEHTHU
UHTEpeca, CIMHHMAT WHIWBUAYyaJeH (3alluTa Ha penyTalus|Ta), a IpPyTrusaT OOIIEeCTBEH
(cBOOOIaTa HA CIIOBOTO).

BbrpochT € mocTaBeH mpe3 mpu3Mara Ha 370ynoTpedara ¢ mpaBo, KOWTO Crope MeH
ce PHKOBOJIM OT MPHHITKIIA HA TPOTOPIIMOHATHOCT. BB Bpb3Ka ¢ HEro Clie/iBa Ja Ce U3BbPIIN
IpEIeHKa JajIi MOBEACHUETO Ha €HO JIMIE HapyliaBa OajaHca M1y JISTUTHMHATa el (1a
ce nH(pOopMHpa 00IIECTBOTO IO 3HAYUM OOMICCTBEH BBIIPOC) M TEKECTTA, KOSTO JAPYTO JIUIIE Ce
HaJiara Jia moHece (pasKpuBaHe Ha IO30PSIIU 32 Hero o0cTosTencTBa). OTTYK U HHTEPECHT, 3a
KOWTO Ce M3I0JI3Ba MPABOTO (HAIPUMED 3a MpecieBaHe Ha ThPrOBCKHU IE]IH YBEINYaBaHe Ha
nevyanbara, TOCCIICHHsS Ha CJICKTPOHHATa CTpPAHMIA W TIPOYME, Ype3 pa3KpuBaHE Ha
HenpoBepeHa HWHPOPMAIKA/00CTOATECTBA OT JUYHHS KMBOT Ha HAKOIO) IIE HAIXBBPISL
[ocouYeHara JISTHTUMHATA 11eJT U 110 TO3M HaYWH IIe Pa3Kpue HeT0OPOCHBECTHO YIIPAXKHIBAHE
Ha 1paBoTo. M 006paTHO, HHTEPECHT, KOUTO Ce MpecieBa ¢ MPeasIBsIBaHEe Ha UCK (1a ce OKaxe
HATHUCK BbPXY OTBETHHMKA) CBINO OM HAIXBBPIWI JETHTUMHATA IeJ OT MPEAOCTaBsIHE Ha
3alllMTa Ha HAPYIICHO CyOCKTUBHOTO MPABO.

KputrkyBaHo € U3pa3eHOTO ONaceHue, Y€ JISTUTUMUPAHETO Ha IOPUINYECKHTE JIHUIIA /12
IIpEeTEeHIMpaT HEMMYIIIECTBEHN BPEAM 1€ OTpaHUYM CBOOOAATa Ha CIIOBOTO. BebUiHOCT Te3u
apryMeHTH KacasT BB3MOXHOCTTa OT MOpaXJaHe Ha T.Hap. ,,cMpassBawy edext™ (chilling
effect). Tosu edekr ce ompenens Karo SBJICHUE, MPU KOETO OTIETHHU JIUIA WU TPYIHU Ce
BB3ABPKAT OT U3pa3siBaHEe HA MHEHME OT CTpax Jia He HapyllaT 3akoHa. Toil He kacae camara
MaTepHaTHONPaBHA JIETUTUMAIMS Ha JIMIaTa, a BHACS OCOOEHOCT TP MPENNOCTaBKHUTE 32
Mopa)kJaHe Ha OTTOBOPHOCTTA, BB3MOYKHOCTTA 3a OCHXKIAHE, KAKTO U TEKECTTa Ha CAaHKIHUTA
OT J1aJICHO TOBE/ICHHE.

BbpockT kacae BB3MOKHOCTTA FOPUIMYECKO JIMIIE J1a C€ II030BE Ha 3allluTa Ha
penyTranusara, CbOTBETHO Ha AOOPOTO MME€ Karo OrpaHMYEHUs Ipel cBoOOAara Ha CIOBOTO.
[Topaau ToBa peneBaHTHO € WK ThiIKyBaHeTo Ha KoHctutynusra Ha PeryOnuka bearapus (Ha
1. 39 u un. 41, a UMEHHO JaH ,,HaKbpHSBaHE Ha MpaBaTa u J00pOTO UMe Ha JIPYTuro kacae
caMo (hM3UYECKHU JUIIA), WA ThIKyBaHeTO Ha Wwi. 8 u wi. 10 § 2 ot EBponeiickata KOHBEHITUS
3a 3aIMTa Ha IIpaBaTa Ha 4yoBeka. M n1Bara ciayuas croat u3BbH npasomouusata Ha BKC u BAC.

AkieHT e moctaBeH M BbpXy Anti-SLAPP 3ammrara. Ts He Moxe na ciyxu 3a
KOHTpaapryMeHT 3a M3KIIOUYBAaHE Ha MATEPUAIHOTO MPaBO, a OMpeneNs caMO TpaHULIUTEe Ha
yIpa)KHsIBaHE Ha CyOEKTHBHOTO MPaBo, KaTo CIIe/IBa 1a OCUTYpH cripaBeaauB OanaHc. HeitHara
11eJ1 € M3KIII0YBAHE Ha 3J7I0ynoTpedara ¢ mpolecyaiHy IpaBa, a He /1a JIMIIaBa AaJieH CyOeKT OT
3amuTa. Pa3riexxmaneTro Ha BBIIPOCUTE € OTPa3eHO U B MpeIokeHne de lege ferenda.

[Ilo ce kacae 10 TpaHUIUTE HA CBOOOAATa Ha CIOBOTO, NMPEIUIOKEH € aHalIW3 Ha
OBATapCKOTO OOEKTHUBHO MPABO M ChACOHA MPAKTUKA, a CJIE]l TOBA € U3BBPIICHO CPAaBHEHUE C
nocraHoBkute, npuetu or ECITY.
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[Tpu ananu3 Ha mpaktukara Ha ECITY no mpoGnemarukara Ha cBoOo/aTa Ha CIIOBOTO
ce ycraHoBH, ue CbABT ce Bb3AbpKA JAa JAaJe KaTeropuueH OTroBOp JajId 3alluTara Ha
penyTalus Ha IOPUIMYECKUTE JIMIA ToMaja B MPUIOKHOTO Hoje Ha wi. 8 or KoHBeHuudTa.
[Tonsikora ECITY ocrtaBsa BbmOpoca ,,0TKPUT™, KaTO U3X0XKJa C MPEIINOI0KEHHUE, Y€ WI. § €
npwiokuM. Benpeku ToBa wi. 10 § 2 or KoHBeHLMsATa IpeABMIK/IA 3a1IMTa HA pENyTalusaTa Ha
NpyTUTE JIMIA, BKIIOUUTEIHO Ha IOpUIMYECKH Juna. A crnopen mnpakrtukara Ha Cbla, B
CllydyauTe, KOUTO M3MCKBAT MPABOTO HA 3aYMTaHE HA JIMYHUS JKUBOT Ja Obje OanaHCcUpaHo C
MpaBOTO Ha cBOOOJA Ha M3pa3siBaHe, pe3yATarhbT OT jkajabara TEOPEeTUYHO He Ou TpsOBaso Aa
ce pa3yinyaBa B 3aBUCUMOCT OT TOBa Jaju Ts € noaajaeHa B Cbaa mno ui. 8 or Konsenuusra ot
JIMIIETO, KOETO € OMJI0 OOEKT Ha M3SABJICHUETO, WK 1Mo Wi. 10 OT NIHIeTo, KOETO € HAIPABUIIO
U3SIBJIICHUETO.

Pasrnenana e w 3ammurara Ha myOnuMueH opraH. B To3u cMHCBHI HAIMOHAJIHHTE
CHJIMJIMINA CJIeJ[BA J1a OTYUTAT IIPU MpEelleHKa Ha OajaHca, 4e UIIeIbT € MyOIU4YeH OpraHy UK
IOpUJIMYECKO JIMIA C JbPXKABHO y4acTHE, KaTO € MHOTO BEpOATHO 3aBEXJIAaHE Ha JEJO 3a
KJIEBETA Ja He mpeciensa JerutuMuute nenu no wi. 10 § 2 ot Konsenuusra. B to3u cinydaii
MyOMMYHUAT OpPTaH ClIeBa J1a IpeanpueMe AecTBUS KbM (popMupaHe Ha oOIIecTBEH 1ebar, a
HE J1a ce Haco4YBa JIUPEKTHO KbM JICJIO 3a KJIEBETa U Ja 3amuTaBa 100poto cu ume. O1iie nmoseye,
4ye myOIUYHUTE OPraHH MOJydaBaT MO-TrojsiMa Bb3MOXKHOCT 3a TNIACHOCT W Pa3NpOCTPaHEHUE
Ha uHpOpMas.

C’I)IIT)T CbIIO TaKa A0IYCKa, Y€ IrOJICMUTC MYJIITUHALIMOHAJIHNA KOMIIAHWMU IIOHA4YaJI0 HE
ca JIMOICHW OT IIpaBO Ha 3alluTa, HUTO IBbK CC O6p’bHIa J0Ka3arCJICTBEHAaTa TCEXCCT 3a
OTBCTHHULUTC [1a YCTAHOBAT UICTUHHOCTTA HAa TBbPACHUSATA CH.

CpabT U3BBPIIBA MPEIEHKA 32 3HAYMMOCTTA U Bb3JIEHCTBUETO HA CaMOTO JPY>KECTBO,
3a J]a OTKpHe OalaHC MEXAy pazIuuHuTe HHTepecu. ChIIEBPEeMEHHO YacTHUTE JIHIA,
CIPYKEHUSITA U APYTH IOPUANYESCKH JIMIIA C HECTOIIAHCKA e MOJJIeKAT Ha TO-BHUMATEJICH
aHaJU3, KaTo I'PaHUIIMTE Ha JIOMyCTUMAaTa KPUTHKA ca MO-IIMPOKU B 3aBUCUMOCT OT TAXHOTO
ydacTue B 00IIEeCTBEH Jebar.

OTpazeHu ca 1 )KypHAIUCTUYECKUTE CTaHAapPTH, HECIIa3BaHETO Ha KOUTO O JI0BEJO 10
npotuBonpaBHocT. ECITY u3Bexna npu npereHka Ha 6ajiaHca MeXAy pa3IMYHUTEe UHTEPECU
CJIEZIHUTE TPEANOCTaBKH: 1) MPUHOCHT Ha BBIPOCA KbM jedar OT OOLIECTBEH MHTepec; 2)
CTETIEHTa Ha W3BECTHOCT HAa 3acerHarus; 3) Temara Ha HOBHMHAPCKUSA pemnopTax; 4)
MOBEJICHUETO Ha 3acerHaToTo JIMLE, MPEeIXOXAaIlo MyOIuKauusaTa; 5) ChABPKAHHUETO,
¢dopmara u mocieauuuTe OT MyOnukauusata. Korato mnyOnukanusTa chIbpka CHHUMKOB
Marepual, cieBa a ce IpoBEepAT U 0OCTOATENCTBATA, IPH KOUTO Ca HAIIPABEHU CHUMKHTE.

OCHOBHO pa3rpaHHUyYEHUE Ce HAIIPABU U MEX]Ty OLIEHbYHUTE ChK/ICHUS U TBbPJICHUATA
3a (paxT. OLEHBPYHUTE CHKJIEHUS HE BOIAT /10 OTTOBOPHOCT, HO IPU CJIETHOTO YTOYHEHHE —
CBILIUTE CIIe/IBa J1a TMOYMBAT HAa PEaJHO OCHILECTBHIN ce (akTH. AKO ce MpaBU OLEHBYHO
ChXKJEeHUE BbpXYy (aKTH, KOUTO HE ca OOEKTUBHU, TO OTHOBO OM OMIJIO HaJMIIE KJIEBETa, KOATO
ce Mackupa nojx cexzaeHue. Crnopen Cbla cienBa 1a ce MMa IPEIBUI, Y€ HAa Ta3W OCHOBA
TBBPJIEHUSITA O BBIPOCH OT OOLIECTBEH HHTEpEC MOrarT Ja MpeACTaBiIsIBaT I0-CKOPO
OLIEHBbYHH CHXJEHHSI, OTKOJIKOTO TBbPACHUS 32 (PAKTH.
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He na nocnenno msicto, cnopen Cbhlia BCIKO HETaTUBHO CTEPEOTHUIHM3UPAHE HA Aa/ieHa
rpymna, Koraro JOCTHTHE OIpEACIICHO HHMBO, € B ChCTOSHUE Jia IOBJHUsE€ HAa YYBCTBOTO 3a
UJCHTUYHOCT Ha Tpylara U Ha YyBCTBOTO 3a ceOeyBaKCHHE M CaMOYyBEPEHOCT Ha HEWHUTE
yiieHoBe. OT Ta3u IielHa TOYKA, IOPUAMYECKHUTE JIMIA C HECTOMAHCKA 1€l ca MPU3BaHU Ja
3alMTaBaT CBOUTE MOCJIEOBATENN UIIM XOpaTa, KOUTO CE acOLUupar ¢ Tax. Te ca JUIbKHU Aa
3aLUTAT J00POTO CH UME, Thil KATO BCEKU CBbP3aH C TAX HE CJIe/Ba Ja CE CpaMyBa WIIH U3MUTBA
TucKkoMopT OT To3u (PakT. B To3u CMUCHII HAa TOBa IOPUAMYECKO JIUIE MOXKE J]a C€ TPHUITHIIES
3amuTara Ha (KOJIGKTUBEH) HeMaTephalleH HHTEpeC U M0 TO3U HAaYuH Ja Ce YBaXKH ujeaHaTa
1e]1, KOATO 00yCliaBs ChIIECTBYBAHETO MY.

Baxxno yrouHeHHe € HanmpaBeHO U 10 OTHOIICHHE Ha MpeleHKaTa Ha 00e3I1eTeHUeTO.
ECIIY e u3Ben npaBuiio 3a pa3yMHO ChOTBETCTBHE Ha 00E3IIETEHHETO C HAKBPHSBAHETO Ha
penyrauusara. Taka B Hakoum ciaydaun ECIY mnpuema, dye 3acuiieH KOHTpPOI 3a
MPOIOPILIMOHAIIHOCTTA Ha MPUCHACHATA CyMa MOXKEe J]a ObJie MpeAN3BUKaH OT BEIMYMHATA U B
aOCOJIOTHO YMCIIO WM B CPAaBHEHHE C IIPUCHACHUTE CYMH T10 JIPYTH Jieja 3a KieBera. B npyru
ciydau CpABT € M3NOM3Bal pedpepeHTHa cyma, 3a Ja MOCTaBH B MEPCIEKTHBA PEUICHHUETO,
IIOCTAaHOBEHO II0 KOHKPETHO JEN0 3a KJEBeTa, Karo HalpuMep MECEUHHUs JO0XOJ Ha
xanbormoaarensi, CpelHuss A0XO[ B ompezaeneHa mnpodecuoHanHa o0NacT WIM MPUCHICHU
o0e3MIeTeHNs Ha HAllMOHATHUTE ChWINIIA B IPYTH BUIOBE MPOU3BOJICTBA.

B Tta3um Bpb3ka ce 3akiouyBa, Y€ HAIMOHAIHUTE CHAWIMINATA TPSAOBa Ja OTYMTAT
BEpPOSITHOTO BB3JCHCTBUE HA PEIICHUATA CH HE CaMO BBPXY OTACITHUTE Jieja, C KOUTO ca
CE3UpPaHH, HO U BBPXY MeAUATa KaTo 15u10. OOE3IIETEHUETO MOXKE J1a HE € TEXKKO CaMo I0 cede
CH, CbOTBETHO MOXKE /1a HE € M3KIIIOUUTEIHO CEpPUO3HO, HO Ja BOAW IO T. HAp. ,,CMpa3sBalll
edexT”. B To31 CMUCHJI HAITMOHAHUAT ChJ] CIEABA J]a U3BBPIIU 33bJI00UECHA PEICHKA KaK
HEroBOTO pelIeHue 1ie pediekTupa BbpXy OCTaHAIUTE JHIIA.

3akJjoueHue:

PGSYJ'ITaTI/ITC OT U3CJICABAHCTO U HAIIPAaBCHUTC BbB BCAKA INTaBa N3BOAU Ca IMMPEACTAaBCHU
B O606H_ICH BHU/ B 3aKJIIFOUCHUCTO. HpeﬂCTaBeHI/I Ca U HAIIPpaBCHUTEC B PAMKUTE HAa U3JIOKCHUCTO
MPEAJIOKCHHUA 3a YCBbBBPIICHCTBAHC HA HOPMATUBHATA ypez[6a.

III. OcHOBHM NPUHOCHWM MOMEHTH HA JUCEPTALMOHHUSA TPYX M Npenioxenus de
lege ferenda

Ha nepBO MACTO, €AMH OT OCHOBHUTE HAy4YHM IPUHOCH Ha IMPEICTAaBEHUs
JMCEePTALMOHEH TPYJ CHOpEI MEH C€ ChCTOM B MOAPOOHOTO OuepTaBaHE M BHACSHE HA HOBA
CBETJIMHA BbPXY MOHATHETO 3a HEMMYIIeCTBeHa Bpeza. ToBa, OT CBOsl CTpaHa, OTBaps Bpararta
3a HayyHa JUCKYCHS U NPOMSHA BbB BB3NJIEAUTE HAa TEOpHUATA M IMpaKTUKaTa, HE CaMoO IO
OTHOIIIEHHE Ha OCHOBHUS BBIIPOC, HO BHOOIIE M0 TEMATHKATa 32 HEUMYIIECTBEHH BPEIH.

C men mo-feTailieH mperiiel Ha MOCOYEHMAT IO-TOpe, a MU OCTAHAINTE HAy4YHU HU
Hay4YHO-TIPUJIOKHH MPUHOCH, CHILUTE 111e ObAaT 000011eH!, KaKTO CJIe/Ba:

1) W3BexnaHe Ha OCHOBHHUTE €JIEMEHTH Ha HEMMYIIIECTBEHUTE BPEIH, MO-CIIEIIUATHO:

> Pa3rpaHUYCHUCTO HAa CbCTOAHUCTO HA MHTCPCCA B CTATUKA U JTUHAMUKA,
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2)

» HaJIUYHETO Ha MaTepHualiCH HOCUTEII 3a JaACHHU HEMATCpHUAIHHU HHTEPECHU — KOCTO €
B OCHOBATa Ha OTrpaHUYaBaHCTO MCXKIAY BpCAdTa KaTO YBPCKIAAHC HaA Cy6CKTI/IBHO
IIpaBoO U IMocjaC€auIa OT YBPEKIAAHCTO,

> 060CHOBaBaHe, Y€ HAKOM MHTCPECHU UMAT MPECANMMHO HMHIAWBUAYAJIHO 3HAYCHUC, a
ApYTryu Ip€AUMHO COLIUAIIHO 3HAYCHUC,

> MNPCIJIOKCHUC pa3ACIUTCIIHATA JIMHUA MCKAY UMYUICCTBCHU W HCHUMYIICCTBCHU
Bp€an Jda C€ TbpCH HE BbPXY BB3MOXHOCTTA 3a IAapH4YHa OLCHKA, a BBbpPXY
JOCTBIIHOCTTA HAa UHTCPCCA 3a IMa3apHa pasMsiHa,

OTFpaHI/I‘IaBaHC Ha q)YHKI_[I/II/ITe Ha TIpaxXaaHCKaTa OTrOBOPHOCT B 3aBUCHUMOCT Ha
HAaKbpPHCHHA HEMATCPUAJICH MHTCPCC, IMO-TOYHO:

» KommencaropHa (yHKIHS — KOSITO OTpa3siBa Ha BCUUKH MPOSBICHUS HA Bpeaara u
IIPUJABAHETO HA CIIPABEUIMBA OLICHKA Ha BCSAKO €IHO OT THX;

> YIIOBJIGTBOPI/ITGHHaTa Q)YHKHI/ISI — KOATO ThpPCHU €AHA KAQYCCTBCHA CKBUBAJICHTHOCT
MCKAY HCUMYIICCTBCHUTC BpCAU U YAOBJICTBOPCHULCTO, 10 KOCTO O6€3H.[€T€HI/IGTO
npeaocraBs JOCTBHII.

» HopmaruBHata (yHKIHMS — KbICTO OOC3IICTEHHETO BEYE HE JCHCTBA BBPXY
MOCJICUITUTE OT HAPYIMICHUETO 3a MOCTPAJalHsl, a BbPXY YBpeKamus (pakrt u
yCIIOBUSITA Ha HETOBOTO HACTBIIBAHE, 33 Ja TW CAHKIUOHHUpA WM JOpPH Ja TH
npenotrBpaTty. Ta3u GyHKIMS UMa IPETUMHO MOpajieH eeKT, a He UKOHOMHYECKH.

» CaHKUMOHHATa/cTUMyAHMpaniata (QYHKIUS — KOATO LMW MPEBEHIHUs CpeIry
U3BBPILIBAHE HA MPABOHAPYIICHUS, U UIpae pojs Ha CTUMYJ 3a IOJlaraHe Ha Io-
rosisiMa rpwka. [Ipu Tasun GyHKUIUS MOpamHHUAT e(eKT Ha 0Oe3LEeTEeHUETO HE €
JOCTaThYEH.

H3BeneHo €, U€ €JHa OT TC3U (bYHKI_II/II/I € BOJCIIA IIpH OIIPEACIIAHC Ha O6C3H.ICTCHI/ICTO,

KaToO TOBa 3aBMCHU OT BHJIa HA 3aCCrHATUS HEMATCPHUAJICH HHTCPEC.

3)

4)

S)

6)

7)

IIpuHOCEH XapakTep MMa aHAJIU3bT HAa Bb3MOKHUTE CPEJICTBA 3a NIPEYCTAaHOBSIBAaHE Ha
HapylLIeHUeTo, KaKTo U Apyru ¢opMu Ha oOe3miereHue. B ToBa oOTHOLIEHHE €
IIPEJCTaBEH HOB MOIVIe]] KbM pEXMMa 3a MPEyCTaHOBSIBaHE, a UMEHHO upe3 (urypara
Ha ,,CMYLIEHHETO, KOSITO MOXE J1a CE pa3rpaHuyM OT Bpeaara.

[Tonpoben ananmu3 Ha mnpakTukata Ha cpaunumiara Ha EC u u3BexaaHe Ha
pa3zbupaHusATa 3a pernyTanus Ha IpoIyKTa, KakTo 1 Ha Mapkata. M3Benenu ca mogpooHo
pas3nuuHuTe QYHKIIMH HAa MapKaTa, KaKTO U Bb3MOXKHOCTTA 32 TAXHOTO YBpPEXKIaHE.

CaMocCTOsITENIEH MPUHOCEH XapaKTep MMa U3CJIEIBAHETO HA Pa3IU4YHUTE KPUTEPUU B
npaktukata Ha ECITY npu nperenka Ha 00€31ETEeHNEeTO 32 HEUMYIIIECTBEHU BpeIX Ha
IOPUANYECKO JIUIE U TAXHOTO IPEHACSHE B HAIMOHAJHUS MPaBEH Pe/l.

,lpepasrmexaane” Ha T.Hap. ,JaudepeHuupaH MOAXOA™ dYpe3 pasTpaHUdYeHUE Ha
3aCerHaToTo Onaro/MHTEpeC, a He Ype3 BUAA Ha FOPUAUUYECKOTO JIUIIE.

N3BexxaHe Ha BB3MOXKHOCTTA IOPUIMYECKO JIMIIE J1a MPETEHIUpPAa HEUMYIIECTBEHU
BpeIu upe3 IOTEHIMallHa HakKa3aTellHa OTTOBOPHOCT M OOOCHOBaBaHE Ha T.Hap.
,,TEOPHSI Ha IPUIMCBAHETO HA ONPEAEIEHO ChCTOSHUE Ha yMa.
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8) PasrpanuueHue Mexmy ,,0lleHKA* Ha BpeAara uype3 OTpa3siBaHE Ha HEOIaronpusTHUTE
MOCIIEIUITH CJIe]] YBPEKIAHETO U ,,CTOWHOCT® HAa HEMaTEpUAIHUS UHTEpEC ChOOPa3HO
3HAYEHHUETO MYy B Pa3BUTHETO HA JICHHOCTTA HA FOPUIUYECKOTO JIHIIE.

9) IlpencraBsiHe Ha MAOMBIHUTEIHU AapryMEHTH 3a JOMYyCKaHe Ha Bb3MOXKHOCTTA
IOPUANYECKUTE JINIA Ja PEeTeHAUPAT HEUMYIIECTBEHH Bpe. B yacTHOCT OTXBBpIIsTHE
Ha npwioxkeHueTo Ha wi. 162 T'TIK.

10) CamocTosiTeNieH MPUHOCEH XapakTep IpUTexaBa H3JI0KEHUETO, IOCBETEHO Ha
M3BEXaHE Ha BpeJaTa OT BUHATA.

11)IlpuHocen xapakTep MMa H3CJEIBaHE Ha BBIPOCUTE 3a MPUYMHHA BpPH3Ka, IO-
KOHKPETHO Ha MpPEJICTaBsIHE Ha UJESATa 3a aJTEpPHATUBHA U KyMYJIaTUBHA MPUYMHHA
BpB3Ka.

12) 3agbboueH aHaIU3 Ha BBIIPOCUTE, CBbP3aHU ChC CBOOOIaTa HA CIIOBOTO B IPAKTUKATA
Ha ECIIY. B ToBa oOTHOIIEHME € MNpEeJIOoKEHO pa3rpaHMyYaBaHE Ha IMOAXOJa B
3aBUCMMOCT BHJAa, HO M OT BIMAHHETO Ha HOPUAUYECKOTO JIHIE, KAKTO U
aHTKUPAHOCTTa My B OOIIECTBEH J1e0ar.

B npencraBenus qucepranroHEH TPYJ ca HAIIPABEeHM CIECAHUTE NPEUIoKEHNs de lege
ferenda:

1) 3a gomresiBane Ha wi. 52 33/1, upe3 noOaBsHE HA BTOPO M TPETO M3pPEUCHHE B all. |,
KakKTO U JIoOaBsHE Ha all. 2 ¥ aj. 3, KOUTO Ja IIIacsAT:

HUiI. 52 (1) OO6esmerenre 3a HEMMYIIECTBEHH BpEAM C€ OMpeAeNs OT Chla I0
CIIPpaBCAJINBOCT. Hmeubm ModIce 0a He nocoyéa pasmep Ha mvpCceHomo O6€3u4€m€Hl/l€, Kamo
20 0OCMABU HA NpeyeHKama Ha cvoa. B mosu ciyuail uweyvm modice 0a obxcansa pasmepa Ha
andeeHomo 06€3W€m€HM€, CAMO aAKO mo e AA6HO Hecnpaeedﬂueo HUCKO.

(2) Ilpu napywasane Ha 1UYHO HEUMYUWECEEHO NPABO (KAmMo 000OPO ume, penymayus,
yecm, OOCMOUHCMBO UL JIUYEH JHCUBOM), NOCMPaodalusm modice 0d NOUcKka om cvoa 0d
npusnae gpaxma na Hapyutenuemo. Cvb0bm modxxce 0a paznopeou nyoIuKysane Ha peueHuemo
OMHOCHO HApYyWeHUuemo, KAakmo u 0d NOCMAHO8U Opyeu NOOXOOswu MepKu  3d
npeycmanosasane unu 3a0pana Ha 0eucmeus, KOUmo Hapyuwiaeam uiu 3acmpauasam JudHo
HeuMyuecmeeHo npago.

(3) Mepxume no an. 2 ce npunazam cbomeemHo u npu HApywaeare Uiy 3acmpauiasane
Ha Opyeu Hemamepuainu onaea, 3auumenu om 3aKoHa‘ .

2) 3a nomreiBane Ha wi. 53 33]] upe3 nobaBsHe Ha a. 2, an. 3 u an. 4, KOUTO Ja TJIACAT:
Y. 53. (1) Ako yBpexIaHETO € IPUUYNHEHO OT HEKOJIIMHA, T€ OTTOBAPST COMUIAPHO.

(2) 3a npuuunenama epeda omeosapam conuOapHo U AUYaAmMa, KOUMo ca s NPUHUHUIU,
pabometiku He3a8UCUMO eOUH Om Opy2, AKo He MO2am 0a ce YCMAaHO8sMm mexHume npuHocU 8
npuyuHeHama epeod.

(3) Koecamo epeoama e npuuunena om HAKoe Oom 08e Ulu Nogeye auyd, Koumo no
HAKAKB8 HAYUH CA C8bP3AHU NOMENHCOY CU, A He MOdice 0d ce YCMAHO8U KOe O MAX € NPUHUHUILO
gpeoama, mesu uya 0meo8apsm coIUOAPHo.
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(4) Omuowenuama mexncoy coruoapHume ONBIUCHUYU C Ypedcoam ¢ 02l1ed Ha
medceCmma HA GUHAMA HA 6CEKU OM U3BbPUUMENUMe U NPUHOCHM 3d HACMBbHEAHEe HA
gpeoume. AKO NPUHOCLM He MOodce Oa ce Onpedenu, 6CeKU 0meo8aps N0 PaeHO, OCEEH AKO C
02ned Ha 06CMosIMeNcmeama e Cnpagediuéo PAsuYHO paspeuleHue.

3) 3a nonenBane Ha 4. 394 I'TIK upe3 nobaBsiHe Ha ai. 2, KOSATO IJIACH:

Y. 394. (1) CpabT MOXKe /1a 10ITycHe 00e3MeueHe Ha NCKa 3a IBJIHUS My pa3Mep WiIn
CaMo 3a OHE3W YacTH, KOUTO Ca MOAKPEITIEHH C IOCTAaThYHO JOKA3aTeJICTBA.

(2) Ilpu obe3neuenue Ha UCK 3a HeuMyujeCmeeHu 8pedu CbObM U3EbPUIBA NPEYEHKAMA
no an 1, kamo cvoOpPa3s6a CHLOMHOWEHUEMO MeNCOY NPEeMeHOUPaHUs pamep Hd
obe3wemenuemo u pazmepa, NPUCLHCOAH No CXOOHU cyyau. B ciyuail, ue He ca naauye cXxoonu
cayyau, cv0bm 83ema npeosuod oocmoamencmeama no 4i. 52 33/], uznonzeanu 3a onpeoensine
Ha pasmepa Ha HeuMyujeCmeenu 8peou.

IV. llyéankannu BbB BPb3Ka ¢ IUCEPTALMOHHUS TPY/

1. I'enues, U. ,,Morar iy ROPUAMYSCKUTE JHIA Ja THPIAT HEMMYIIESCTBEHH BPEIU U
MOJIeKAT JIM T Ha obe3meTsBane", myonukyBana Ha 13.03.2023 r. B eJIEKTPOHHO H3JaHUE
Lex.bg (Jlexkchbl'), ISSN 2682-9606, noctemHa onmaiH: https:/news.lex.bg/morar-
JMOPUINYCCKUTE-TUIA-/1a-ThPIIAT-H/

1.1. ITy6nukyBana u B ci. Tsproecko npaso, C.: 6p. 2/2023, c. 81-104, ISSN 0861-
6892

2. I'enues, U. ,,Kputepuu 3a obe31ieTsiBaHe Ha HEUMYILIECTBEHU BpeIU, IPUYUHEHU Ha
opuandecky auna’, myonukyBaHa Ha 10.04.2023 r. B enextponHo u3nanue Lex.bg (JIlexchl),

ISSN 2682-9606, ngoctemHa oHjanH: https:/news.lex.bg/kpurepun-3a-odesiiersiBamne-
HaHeuMyIec/

3. Tenues, U. ,.Bprnpocu Ha mpuumMHHATA Bpbh3Ka MpPU YBpEXkAaHE, MPUUMHEHO OT
MHOXXECTBO Jiuna“ ci. ThproBcko mpaso, op. 3-4/2023, c. 99-120, ISSN 0861-6892;

4. TenueB, U. ,Ome BenHBXK 3a HEUMYLIECTBEHHTE BpEIU U Bb3MOXKHOCTTA
IOPUINYECKHUTE JIUIIA /1a TH IPeThpIaT , myonukyBana Ha 27.08.2024 1. B eleKTPOHHO U3J1aHHe
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I. General characteristics of the dissertation

1. Necessity and relevance of the research:

The dissertation is devoted both to the possibility for legal entities to suffer, respectively
to obtain compensation for non-pecuniary damages and to this type of damages in general.

Although non-pecuniary damages have been widely discussed in Bulgarian legal
literature and case law, there has been no in-depth theoretical analysis. This makes it difficult
for lawyers to formulate a clear and adequate definition, which is why damages are often
limited to pain and suffering. Proponents of the view that legal persons can suffer such harm
have difficulty in justifying it and are guided mainly by a sense of justice.

On the other hand, over the last few years, this type of damage has gradually been
placed at the cente of numerous legal disputes, leading to two landmark interpretative
decisions. These are the Interpretative decision 4/2012 of the GACCC' of the SCC? - which
accepted the possibility of non-pecuniary damages to be compensated also in case of
contractual liability, and the IDecs. 1/2016 of the GACCCC? of the SCC - which expanded the
circle of persons entitled to claim such damages in the event of the death of a close relative.

The current discussion is the subject of a new joint interpretative case No. 1/2023 of the
GACCCC of the SCC and the I and II Collegiums of the SAC* - and focuses on the possibility
for a legal entity to suffer such damages, exclusively challenges the concept of non-pecuniary
damages. In this context, the issue has acquired an extremely practical significance.

Some of the issues concerned the freedom of speech and were aligned with the
promotion of the Anti-SLAPP movement. At the same time, there has been an upsurge of
interest in adopting injunctive relief. This has left a plethora of question marks awaiting
answers from both theory and practice, especially now.

All of the above determine the need for a deeper study of non-pecuniary damages as
well as their manifestations in legal entities. Accordingly, it is necessary to analyse the
possibilities of protection of these subjects when their intangible goods are harmed. It is also
necessary to examine in greater depth the issues relating to freedom of expression in the context
of the possibility for a legal person to claim compensation for non-pecuniary damage.

2. Subject, aim and method of the study:

The dissertation is predominantly inspired by the clarification of the concept of non-
pecuniary damage and the protection of intangible interests/goods. The subject of the research
is the objective Bulgarian civil law and the provisions that regulate the civil liability in case of
both tort and breach of contract. The European Union law and provisions of the European
Convention on Human Rights, which are directly applicable in our national law, are also
examined. In this regard, the autonomy of the concept of moral/non-material damage in EU

! General Assembly of the Civil and Commercial Colleges

2 Supreme Court of Cassation.

3 General Assembly of the Criminal, Civil, and Commercial Colleges
4 Supreme Administrative Court.
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law and under the ECHR is scrutinized. The standards to be applied by the state in balancing
freedom of expression under Article 10 ECHR are also considered.

The exposition reflects on the historical trajectory of the protection of non-pecuniary
interests, the different theories and understandings of the various issues both historically and
comparatively in relation to non-pecuniary harm.

In this respect, the presentation devotes a special place to the functions of civil liability
through the prism of non-pecuniary damage. Necessarily, some issues are explored in relation
to legal persons so that non-pecuniary damage can be accommodated. In order to make the
exposition complete, the conditions and some specific features for the imposition of liability in
tort and contract are examined. Issues relating to the possibility of injunctive relief and other
forms of compensation for non-pecuniary damage, as well as to freedom of speech, have not
been left unaddressed.

Outside the scope of the present study remain the problems related to the genesis of
legal persons and their definition.

The main objective of the research is to present a comprehensive analysis of non-
pecuniary damages, the possibilities specific features of their compensation, not only for legal
persons, but also for all subjects of law in general. Taking into account the laconic regulation
regarding non-pecuniary damages, their compensation, and the gaps regarding the possibilities
of stopping the violation, the present study is tasked with making proposals for updating the
legislative framework.

In view of what has been said so far, the main objectives of the presented work are to
provide answers to the following research tasks:

» Deriving a definition of non-pecuniary damage by outlining its characteristics;

» Analyzing the functions of civil liability through the prism of non-pecuniary
damage, and their application to different types of non-pecuniary damage;

» A detailed analysis of the possibility, respectively the main manifestations of non-
pecuniary damage that can be suffered by a legal person - both at national level and
in the case law of the European Courts (ECJ and ECtHR);

» Examination of certain issues under the various conditions for the occurrence of tort
and contractual liability for compensation for non-pecuniary damage by a legal
person;

» Examination of issues relating to the freedom of speech, where one of the main
practical impacts of the proposed work is seen clearly.

Therefore, in conducting the research, the dissertation uses the classical methods in the
field of legal sciences - general scientific methods such as the critical- analytical, formal-
logical, historical, legal-dogmatic and comparative law methods.

The historical method is used to trace the emergence and development over time of the
protection of intangible interests, respectively the derivation of non-pecuniary/moral damages,
both in foreign legislation and in Bulgarian legislation.

The comparative law method focuses mainly on the law and jurisprudence in the French
legal circle, but does not neglect the German legal circle and the Common law tradition. The
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conclusions reached through this approach can be useful for both case law and the legislator in
the process of developing the legal framework for non-pecuniary damage.

3. Scope and structure of the thesis:

The submitted dissertation is 293 pages long, structured into a title page, a table of
contents, an introduction, a three-chapter exposition, a conclusion and a bibliographical
reference. In the structure of each chapter, separate paragraphs are set out. The paragraphs
contain separate thematically structured headings and subheadings at several levels, indicated
by Arabic numerals. 110 Bulgarian and 43 foreign sources are used. A total of 1128 footnotes
have been made.

II. Summary of the thesis

Structurally, the dissertation follows the classical division into an introduction, a body
and a conclusion.

In the introduction of the thesis first outlines the issues related to non-pecuniary
damages, which inspired and challenged the author for the proposed research. Next, the
relevance of the research is justified, as well as its subject and purpose. The various issues that
have been addressed in the dissertation chapters are outlined.

The statement is divided into three chapters, which can be summarized as follows:

Chapter One examines the historical development of the protection of non-pecuniary
interests (§ 1), after which a definition of non-pecuniary damages is proposed through their
main features (§ 2); Chapter Two provides a comparative legal analysis in foreign legislations
regarding non-pecuniary damages suffered by legal persons (§ 1), after which the analysis
covers the practice of international courts/judicial bodies (§ 2); Chapter Three examines the
different views in case law and theory on the issue of compensation for non-pecuniary damage

to legal persons in Bulgaria (§ 1), followed by an examination of the various hypotheses for
engaging liability (§ 2), and finally the question of balancing the freedom of speech and
protection of reputation (§ 3). Their main content is outlined below.

1. Chapter I:

Chapter 1, "Development of the Concept of Non-Pecuniary Damages and Their
Definition," of the essay is divided into two parts. The first part examines in detail the genesis
and historical development from Roman law to the creation of modern codifications of the
concept of non-pecuniary damages. In the second part, the various aspects of non-pecuniary
damage are theoretically presented and distinguished so as to derive a satisfactory definition of
this concept.

1.1. Historical analysis:

As far as the historical aspect is concerned, some important remarks are made at the
very beginning of the exposition. One of them is related to the etymology of the word pecunia,
which in its basic meaning is taken as "money". The view is that this word is connected with
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cattle, since in ancient times wealth was expressed precisely in the possession of cattle and
land. The later minting of coins and the fact that such exchange historically preceded sale are
reflected. Money in this sense serves as a form of exchange, supporting the exchange of goods.

The above clarification is important and finds its place later in the exposition. In fact,
Roman jurists equated things with their value, which allows for an explanation of why non-
pecuniary damage is understood today as that which cannot be valued in money.

Next, the figure of poena is examined, which is presented as a means of finding an
equivalent to the infringed intangible right. To a large extent, it is this figure that is the prototype
of the satisfaction function of damages.

Attention is paid to the tort of iniuria and its difference with and damnum iniuria datum
under the lex Aquilia. The development of the figure of inferesse and of the affective interest is
traced, not only in Roman law, but subsequently to the adoption of modern codifications.

Particular attention is paid to the different concepts of indemnity that have been adopted
on the continent. The development of the idea of restitution in kind is traced, as well as its
relevance to non-pecuniary damages. The concept of punishment of the tortfeasor, respectively
the idea of compulsion to fulfil the obligation is examined.

It should be taken into account that the struggle between different academic schools and
conceptual understandings, as well as the attempt to overcome certain limitations of Roman
law, have left the issue of the protection of intangible interests unresolved. Historically, such
compensation has arisen as an additional protection of the economic interests of the parties.

In this connection, the considerations of non-pecuniary/material damages in the
creation of modern codifications in France, Austria, Germany, as well as in English
jurisprudence, are examined. In this sense, it is argued that the Industrial Revolution had a
'favourable' influence on the adoption of the concept of non-pecuniary damages. In this period,
claims increased significantly and some restrictions from Roman law were abandoned.

The influence of the different concepts in Bulgaria after the Liberation of 1878 is traced
until the adoption of the current OCA®. Four periods of development have been distinguished
in this respect, with the main theoretical and practical controversy relating to so-called 'pure'
and 'mixed' moral damages. It is in the pursuit of "‘pure' moral damages that the feelings of the
person affected come to the fore. The author's view is expressed that after this point the idea
that non-pecuniary damage constitutes pain and suffering began to be imprinted on the legal
consciousness of lawyers.

1.2. Defining non-pecuniary damage:

In terms of the definition of non-pecuniary damage, the study analyses the different
explanations. First, it examines the different views on damage, namely whether it constitutes
the mere infringement of a subjective right (as well as any legally protected interest) or a
consequence of the infringement of that subjective right/interest. Non-pecuniary damage
allows for the expression of both the infringement of the relevant interest/good and the
consequence of that infringement.

5 Obligations and Contracts Act.
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In order to explain this distinction, it should be made clear that non-pecuniary damage
has multiple identities. Some of these interests have a certain material support, the damage to
which will cause non-pecuniary damage as a consequence. Conversely, in the case of those
intangible interests which do not have a material support, the harm will consist in the
impairment of the good itself. Here, that harm is only a consequence of the injury, not a
consequence of it.

In defining the concept of non-pecuniary damage, some important clarifications have
been made.

On the one hand, the line of demarcation proposed by the theory, namely that non-
pecuniary damage cannot be calculated in monetary terms, has been deemed inaccurate. On the
contrary, the availability of the non-pecuniary interest for market exchange is a much more
appropriate criterion.

On the other hand, the inaccessibility of an interest for market exchange does not make
the interest intangible in the first place. This is only a consequence. Its intangible nature makes
it inaccessible for exchange.

On the third hand, moral / extra - patrimony is related to the being of the person and his
existence, as well as to other intangible interests recognized by law. The violation of their
volume causes a corresponding change in everyday life.

The idea that the demarcation of this concept should be predicated on the purpose for
which an interest or good is held is dismissed. On the contrary, a distinction is made between
the state of the interest - such in statics and in dynamics. In its static state, the interest is
protected from encroachment by any person. But when the person himself agrees to violate this
static state, he brings an intangible interest into a state that makes it available for
exchange/brings it into commercial circulation.

Thus, when a person harnesses a particular stock of interest in a static state and brings
it into a dynamic state - for ongoing negotiations, such as selling a brand/trade name, stock,
attracting a particular customer, using his name for viewability or for a particular guarantee of
quality, etc. - then the harm would appear to be pecuniary. It is in this sense that the case law
of the EU Courts uses the term "ongoing commercial interests".

In the above sense, a change by way of impairment in the content of the good in its
static state (which would be non-pecuniary damage) would also trigger a specific pecuniary
damage in the ongoing relationship in which that good is used.

Then the idea of objectifying non-pecuniary damage was introduced. The overlapping
of objective criteria for the determination of damages leads to the conclusion that for the latter
to occur, it is quite sufficient that the injury is objectively capable of producing certain non-
pecuniary consequences which, in the given development of society, seem justly compensable.
Where an interest, especially one which has no material support, is perceived by society (social
aspect), harm arises when that interest is infringed upon, regardless of whether the victim is
aware of it. This is due to the fact that the reduction in the value of the interest is perceived by
the minds of third parties. It is therefore they who should be aware of the consequent
compensation.
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Some interests are found to be of a purely subjective nature, in which the awareness of
the harm is fundamental. In that context, the question of 'nuisance' as a category in its own right
was considered. It stems from the awareness of a potential adverse result. It is this element of
the victim's assessment of the disturbance which leads to a relatively independent
(‘preliminary’) result. The latter is expressed in the infliction of a specific discomfort or, to put
it another way, a disturbance which, at the very least, reflects anxiety or even fear. This nature
allows it to exist independently of the final harm, which at the time is only one potential result.
It is the disturbance (which precedes the harm) that is the basis for taking measures to stop it.

Separately, in the case of harm to purely subjective interests, an assessment of the
interference can be made retrospectively - before the harm occurred and whose interest was
affected by the latter. A second aspect may also be inferred - the non-pecuniary interest in
prospect - an interest which the injured party did not yet enjoy before the injury occurred but
which he could reasonably be expected to enjoy in the future. This could be ongoing training
and/or the purchase of tools for a hobby.

The internal and external manifestation of non-material damage shall be substantiated.
The external manifestation of the prejudice concerns how it has affected the victim's social life.
In the case of interference with the social rights of the individual, such as privacy, image,
reputation, etc., there is an objective dimension which prevails. Therefore, here it is not quite
possible to prove a concrete impact on the victim, unlike a violation of physical or mental
integrity.

The internal manifestation of the damage is directed at the victim himself. In the case
of individuals, in order to perceive this internal manifestation, one instinctively relies on the
pain experienced and the emotions of the person, because these are normal processes that testify
to the impact. In the case of legal entities, the focus is not on these manifestations, but on how
the violation has affected various processes within the organization. Once again, the
observation is objective.

Intangible interests, which have no material support, usually have an enhanced social
significance - from society's point of view. And bodily impairments, as well as impairments of
interests that have a material support, have primarily individual significance.

A distinction is drawn between the different functions of liability. Non-pecuniary
damages may have primarily a compensatory (the ordinary case of bodily injury), a normative
(protection of privacy), a punitive (injury to reputation, due process, reasonable time), or a
satisficing (in the experience of enjoyment of an activity) function.

The compensatory function (the principle of full compensation) can be translated into
the language of non-pecuniary damage as - reflecting all manifestations of harm and giving a
fair assessment to each of them.

The satisfaction function seeks qualitative equivalence between non-pecuniary damage
and the satisfaction to which compensation provides access. Unlike compensation, satisfaction
is only a means to an end. It is incapable of providing an adequate measure or of quantifying
an intangible interest and thus becoming a substitutable good. Its function is expedient.
Satisfaction thus derives its legitimacy from circumstances external to the damage, pursuing
instead the acquisition of an equivalent good.
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In the case of substituted satisfaction, there must be, at least in part, an equivalence
between the nature of the intangible interest harmed and the one acquired. It is therefore of
primary importance in cases where the impaired personal interest (e.g. a hobby) to be replaced
in a relatively qualitative way by another.

The necessarily satisfactory function should have an objective measure, otherwise it
threatens to examine too disconnected circumstances. Such are, for example, the person's
property situation as well as what the person takes pleasure in.

The normative function could find a broader meaning. In this case, compensation no
longer acts on the consequences of the infringement for the victim, but on the injurious fact
and the conditions of its occurrence, in order to sanction or even prevent them. Here, the harm
is merged with the fault or the wrongful conduct of the perpetrator itself. This function has
primarily a moral effect, not an economic one.

The punitive/incentive function, on the other hand, has the role of prevention against
wrongdoing, of incentive to take greater care. Here, it is entirely the behaviour of the offender
that matters. In this function, the moral effect of compensation is not sufficient.

2. Chapter 1I:

Chapter II "Non-pecuniary damage of legal persons in foreign law and the practice of
international courts/judicial bodies" of the essay is also divided into two parts. The first part
offers a comparative study of the compensation of non-pecuniary damage suffered by legal
persons as well as other means of redress in foreign legislations. In the second part, which has
an enhanced practical relevance, a detailed analysis of the case law of the European Courts
(CJEU and ECtHR) is made. For completeness, an analysis of the practice of international
arbitration is provided.

2.1. Comparative legal analysis:

The comparative law analysis is mainly divided into two parts - countries where the
possibility for legal persons to claim non-pecuniary damage is perceived; and countries where
this possibility is not perceived.

The countries in which the possibility for legal persons to claim monetary damages for
intangible harm is accepted are influenced by the case law of the ECtHR. The analysis shows
that, increasingly, the normative and punitive function of compensation for non-pecuniary
damage 1s taking root in order to respond to the need to sanction unlawful conduct.

For example, in Italy, non-pecuniary (existential) damage (danno esistenziale) is
defined as the impairment of a constitutionally protected interest. Regarding legal persons,
reference is made to Article 2 of the Constitution of the Italian Republic, which 'acknowledges
and guarantees the inviolable rights of man, both as an individual and within the social groups
in which one’s personality is expressed ...". Therefore, the case law holds that "non-pecuniary
damage may also be caused to a legal person when the injurious event affects the legal situation
of the subject, which is equivalent to the fundamental rights of the human person guaranteed
by the Constitution...".
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In many of the countries that refrain from monetary compensation for non-pecuniary
damages, alternative methods of protection are preferred. Foreign legislations have allowed for
a normative function of the compensation, including a claim or remedy for injunctive relief,
and also the possibility of a declaratory action for falsity of facts.

The practical and theoretical problems examined in the foreign legislations have been
used to formulate de lege ferenda proposals, as well as to draw comparative legal arguments in
the interpretation and application of the law.

2.2. Analysis of the practice of international courts/judicial bodies:

The focus of this section is the examination of the case law of the EU courts on non-
contractual liability of the Union, which has important practical implications. There is
convergence between the EU non-contractual liability regime and the liability of Member
States. In this sense, it could be assumed that the latter also covers compensation for non-
pecuniary damages. The principle of effectiveness requires that national provisions to not make
it impossible or excessively difficult to obtain compensation for a particular type of damage or
to prove the existence of such damage. Therefore, a Member State may not lay down additional
or stricter conditions for the incurrence of its liability. Conversely, the State may provide for a
more liberal regime in this respect.

In order to clarify the rulings of the EU Courts, it is preferable, in the first place, to
analyse preliminary rulings. In the course of the exposition, it was found that the concept of
non-pecuniary/non-material damage is autonomous in EU law.

A distinction was made that legal persons are inherently deprived of the moral
expression of dignity. The CJEU's understanding of the (good) "reputation" of a trademark as
well as a product is explored in this regard.

In relation to trademarks, the following functions were considered - one of foundation
(to assure the consumer or end-user of origin); one of investment (the ability for the trademark
owner to use it through various commercial techniques to acquire or maintain a reputation);
one of advertising (use for advertising purposes aimed at informing or persuading the
consumer).

The relationship between the reputation of a trademark and the reputation of its
proprietor is a twofold one. On one hand, the reputation of the trademark also contributes to
the reputation of the trader (who may also own other trademarks). On the other hand, the
reputation of the trademark itself is closely linked to the psychological perception and attitude
towards the company.

With regard to the Union's non-contractual liability, emphasis has been placed on
certain causation issues. The EU Courts accepted that there does not have to be precise or
scientific evidence of non-pecuniary damage. In this sense, the Courts may, at least in some
cases, be relatively lenient in their assessment of whether damage and causation have been
established, but in any event, a mere allegation of non-pecuniary damage suffered is not
sufficient.

In this regard, in order to engage the Union's liability, it is necessary to establish a
"sufficient" direct causal link between the actions of the institutions and the damage or that the
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damage is a direct consequence of the infringement. It may be accepted that, in cases where it
is impossible or at least very difficult to prove the harm itself and the extent of the prejudice,
such harm may nevertheless be inferred from the unlawful conduct itself. The gravity of the
latter itself is of such a serious nature that it may cause non-pecuniary damage.

Emphasis has been placed on the distinction in the case law of the EU courts between
placing the person in a state of insecurity (harm to the inside) and affecting his reputation
(insecurity in external relations). Reputation is seen as an external marker of prejudice - a
distortion of the image, perception, attractiveness and, in general, the attitude that third parties
have towards a person - and the state of insecurity is an internal marker. The EU courts make
this distinction and assess the prejudice to each of these two markers.

The EU courts have tended to accept that legal persons could suffer non-pecuniary
damage in the form of a state of pressure. Thus, damages are considered in their
interrelationship, in the clash of pecuniary and non-pecuniary consequences of being placed in
a negative situation.

Regarding the duration of the reputational damage, the EU courts have held that this
state of affairs exists as long as the unlawful information is accessible. The exposition takes the
position that it should not be overlooked that even the removal of the original cause of the
harm, and subsequent publication with lawful information, cannot in itself repair reputation
because third parties who have only become aware of the original cause of the harm may not
change their view.

With regard to the case law of the ECtHR, the point was made that legal persons do not
enjoy all the rights of the Convention. However, these entities can effectively invoke Article 1
of Protocol No. 1 to the ECHR as well as Article 6 of the Convention. Additionally, these
entities may also invoke Article 7 (imposition of penalties without law), insofar as in some
countries criminal liability is also established for legal persons. Legal persons are also
recognized as having the protection of "home" under Article 8 of the Convention, as well as
the protection of the secrecy of correspondence under the same provision. The right to freedom
of religion under Article 9 of the Convention is also recognized for organizations. Entities (even
commercial companies) are also recognised the right to freedom of expression under Article
10 ECHR.

Legal entities therefore enjoy a wide range of rights under the Convention, not just in
respect of the right to due process, as in the more famous ECtHR decisions.

At the same time, the ECtHR distinguishes whether the relevant violation adversely
affects the core business of the company itself. In the course of the exposition, the various
criteria considered by the ECtHR in awarding non-pecuniary damages to legal persons are
examined in detail. These are (1) the company's reputation; (2) planning uncertainty; (3)
mismanagement of the company; (4) lastly, although to a lesser extent, the anxiety and
inconvenience caused to members of the company's management

Additional criteria have been set out which the ECtHR has taken into account in
determining compensation for non-pecuniary damages. These include, for example, the stress
and frustration (nervousness) experienced by the company's employees; and also anxiety;
emotional destitution of the management team. It is noteworthy that in some of the cases it is

36



accepted that these feelings are caused to the applicant company itself and/or its management
team. Loss of (actual) opportunities is an additional criterion considered by the Court. Here,
reference is made primarily to the fact that, had a violation of the Convention not taken place,
the outcome of the trial could very likely have been different and in the applicant's favour; or
that the violation deprived the applicant of the opportunity to achieve a different result which,
from the circumstances of the case, could have been regarded as a real/actual opportunity.

An analysis has also been made of the so-called "strong but rebuttable presumption"
that excessive length of proceedings would result in non-pecuniary damages. Since the ECtHR
judgments are binding on national courts, there is a quasi-disposition which obliges the latter
to conform their conduct as if that fact in the disposition had actually occurred.

International investment arbitration also approaches favourably when awarding non-
pecuniary damages in the benefit of a legal person. Liability is stricter, which may be explained
by the fact that each State should ensure compliance with bilateral investment treaties, and that
citizens and legal persons themselves rely on such treaties to enter into legal relations in the
foreign State concerned. The holdings here are not distinguishable in any particular way from
those considered in the case-law of the European Courts.

3. Chapter III:

Chapter III "Compensation for Non-Pecuniary Damages of Legal Entities in Bulgaria"
is divided into three parts. The first part examines the different views of practice and theory in
our country. The second part is devoted to various hypotheses and complications in relation to
the imposition of liability. The third part explores the issue of balancing freedom of speech and
the protection of reputation.

3.1. The issue of compensation for non-pecuniary damages of legal persons in our
country:

At the centre of the analysis in this part of Chapter III is the pending joint interpretative
case No. 1/2023 of the GACCCC of the SCC and the I and II Collegiums of the SAC. Therefore,
firstly, it is the different views in the practice of the supreme courts, but also of the lower courts,
that are examined.

Those acts that advocate the negative thesis take to the extreme the view of the
intangible good in dynamics - the purpose for which it is possessed and exercised. This is due
to the entrenched demand for the 'economic utility' of the good, which serves as a fundamental
characteristic and defines the latter as property. Hence, damage to this utility, which serves to
potentially increase a person's wealth, for example by attracting customers and partners, is
perceived as pecuniary damage.

These acts do not examine the question of the interest in a state of 'static' - when it is
not yet subject to disposition. On the contrary, if the holder itself decides to violate this static -
for example, by an act of disposal of an interest, in particular with regard to one relating to the
person - then the object of the protection granted changes. When using the good in a dynamic
- for example, negotiating to conclude a particular contract on better terms thanks to the
goodwill, then the damage would be pecuniary. The good is used in dynamics. This
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understanding would explain the "ongoing commercial interests" referred to in the case law of
the EU Courts.

The SCC Acts which allow compensation for non-pecuniary damage in favour of a legal
person are heavily influenced by ECtHR case law. After 18.03.2019, the SCC follows an
affirmative direction in favour of recognising the possibility for legal persons to suffer non-
pecuniary damages.

However, there is some contradiction insofar as some of the chambers of the SCC have
been more inclined to adopt the so-called "differentiated method", namely the consideration of
the type of legal person. It cannot be concluded that the SCC has reached a uniform position
regarding the award of non-pecuniary damages in favour of all legal persons under our national
law. In one case, reference is made only to religious organisations, which may more broadly
cover all non-profit legal entities, and in the other cases reference is made to a breach of the
EU law - where the principle of effectiveness should find application.

Some of the judgments also fail to distinguish between reputational prejudice and the
creation of a state of uncertainty.

As far as the theoretical views in this country are concerned, the negative thesis is dealt
with first. The starting position of this part of the theory is largely related to the purpose for
which a good is possessed. It is assumed that a trader's goodwill is part of his enterprise and
leads to pecuniary damage. The conclusions drawn from specific tort constructions as well as
the case law of the CJEU and the ECtHR are challenged. It has even been suggested that the
possibility for legal persons to claim non-pecuniary damages would lead to censorship.

The study proposes a critical position towards part of the positive thesis. Very often the
arguments in favour of legal persons are related to the special tort structures - Art. 631a para.
1 of the Commercial Code, Art. 4 of the Act on the Liability for Damage Incurred by the State
and the Municipalities, Art. 76a of the Marks and Geographical Indications Act (repealed) (Art.
118, para. 1 of the Marks and Geographical Indications Act - new), Art. 60a of the Judicial
System Act and Art. 74 of the Protection Against Discrimination Act, as well as Art. 19, para.
1, point 3 of the Trade Secret Protection Act.

The thesis takes the view that the above-mentioned provisions do not in themselves
derive the possibility for legal persons to claim non-pecuniary damages. Through them, the
legislator has provided for consideration the conduct of the perpetrator, which is why it
concerns the punitive function of compensation. This leads to the existence of objective non-
pecuniary damage.

With regard to reputation, the essay proposes to consider it retroactively. It can thus be
built up over years and at the same time be wiped out in negative time by a damaging action.
This obliteration or devaluation of the work, resources and time that have gone into building
up a reputation in the community is itself an impairment of a moral right. That prejudice cannot
be remedied and it is not possible to restore the reputation to the level it was at before the
interference.

Next, a critical position is taken on the so-called differentiated approach - whether legal
persons have commercial capacity or not. Again, the thesis is guided by the purpose of the
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interest held. Thus, in the case of for-profit legal persons, the 'nobility' of the aim pursued
justifies that the non-material good in the dynamic is used only for non-material purposes.
Therefore, harm to the individual or his intangible goods will only affect his moral patrimony
and thus be a non-pecuniary harm.

The thesis takes the view that if the right of a legal person to suffer non-pecuniary
damages is recognized, then there is no reason to distinguish the type of legal person itself. In
this sense, the distinction is made that being and having are not the same.

Argument in support of this proposition is drawn from certain cases in which
corporations have been recognized as entitled to obtain a remedy for violations of their
religious rights. The fact is that many modern companies seek to enforce a certain code of
ethics and take a special attitude regarding religion and the ability of their employees, and
management team, to state it. Of course, this would suggest the existence of certain
prerequisites. Thus, freedom of thought, conscience and religion imply views that reach a
certain level of cogency, seriousness, coherence and significance.

Many legal persons even announce ('solemnly') that they pursue certain ideal goals -
environmental improvement, charity, etc. Here, the 'sincerity' of the stated goals would be
subject to scrutiny, and their mere fictitious mention cannot cause harm. In the latter case, they
do not really exist - and disclosure of this information would not even be unlawful.

Universities can also be commercial companies pursuing ideal goals, thus showing
nobility of cause. Indeed, a not-for-profit entity by definition is primarily tasked with
developing and achieving that purpose for which it was created. It may also develop
commercial activities which should serve precisely the ideal purpose. In the case of other legal
persons the primary purpose is commercial, but they may also pursue and develop ideal
purposes, albeit secondary. Here the proportion is reversed and therein lies the dividing line.

It 1s therefore suggested to be mindful of what good or interest is being impaired. The
impairment of the ideal ends which the entity concerned possesses should be viewed in the
light of the 'followers' or persons who wish to associate themselves with it. From this
perspective, legal persons, and in particular non-profit ones, can protect a quasi-collective
interest. It is by engaging in liability that they can achieve a satisfactory function, and
sometimes punitive one, of redress vis-a-vis the persons who wish to associate themselves with
the legal person concerned or the objectives it pursues.

Emphasis is also placed on another significant issue, namely whether there is a
legislative bar to the allowance of compensation for non-pecuniary damage in favour of a legal
person. It is argued that the legislature has not chosen a restrictive approach, nor has it adopted
an express rule which deprives legal persons of the possibility of claiming such damages. There
are no provisions, such as § 253 (2) BGB or § 1330 ABGB, whose limit damages for breach of
honour to losses and loss of profit. Nor are the cases in which an award of non-pecuniary
damage is admissible limited.

A special place is devoted to the real existence of the legal person. It is the fictional
theory of the existence of the legal person that underlies the refusal of many jurists to link this
entity to non-pecuniary damage. The realist theory, which has also been adopted in this country,
justifies the real existence of the legal person.
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In this regard, indeed, injury to reputation/good name may result in loss of property.
But by restoring the legal person's property, we cannot fully restore its good name, because a
qualitative change has occurred in it. And any effects of the interference which are not capable
of being exchanged in the market are non-pecuniary damages. The distinction drawn that it is
not the same to be and to have therefore seems particularly apt. Thus, compensation for
pecuniary damage compensates for the damage caused to the legal person's property, whereas
compensation for non-pecuniary damage compensates for the damage caused to the legal
person's individuality.

The study shares the attribution theory of a certain state of mind of given individuals
as that of the legal person itself. On the one hand, such can be inferred from the company’s
organ representation. On the other hand, an argument in support of the thesis is the SCC's
understanding of the "intent to injure" (animus nocendi) in a revocation action. In several
decisions of the Supreme Court, such intent is attributed to the governing bodies of the legal
person.

In fact, legal persons allow tracing their consciousness and "sincerity", unlike natural
persons. Especially in today's development of relations, where many processes are digitized
and data is somehow stored. It is much easier to identify the change of relationships, and what
is driving them in an objective way. For example, the hours processed, the implementation,
respectively the delay of projects can be checked. In many legal entities (regardless of their
type), employees complete periodic surveys. The process of employees leaving can also be
monitored and so on.

Attention is paid to the potential criminal liability for legal persons. The actual existence
of the legal person is the basis for the imposition of criminal liability. If it is possible to accept
that a legal person exists realistically enough to be a perpetrator of crime, why should it not be
possible to accept that it is so real as to suffer non-pecuniary damages? Therefore, a sense of
symmetry requires that the possibility of compensating such persons for non-pecuniary
damages to be recognized.

Regarding the manifestation of non-pecuniary damages, it is accepted that the
'valuation' of the damage should also relate to the consequences of the injurious event, which
may be economic. Thus, the more intangible goods are affected, the more significant they are.
Therefore, the assessment intertwines the material (patrimonial) and the immaterial
(extrapatrimonial) aspects. Without this distinction, this often confuses lawyers and leads to
the incorrect conclusion that only pecuniary damages are actually compensated.

The "value" of the non-pecuniary interest depends on its role in the development of the
legal person's business. Not all such interests, whether economic or non-economic, have the
same impact on the existence of the legal person. Their 'value' will therefore differ. The most
important will be those directly related to the legal entity's core activity.

Business reputation can also be taken as "the conviction of an indefinite number of
persons of the reliability, propriety, competence of the legal person in relations with partners
and other activities". It would be one thing if the company was accused of misleading or
deceiving its customers. It is another matter if the same company is accused of being involved
in political scandals. At the same time, casting more credible doubt on a material quality of the
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legal person is more disruptive than attacking it in a 'brutal way'. In the latter case, the doubts
will appear exaggerated and the prejudice against the volume of interest will not be so
significant.

There is a derivative intangible interest for the legal person in the normal functioning
and performance of the projected activities. Thus, the impairment may also affect that interest
by leading to the denial of loans or of insurance for work accidents, property insurance and so
on. Its employees may leave, accordingly reducing the level of competence within the entity's
personnel. Interference may disqualify the legal person from participating in certain
competitions and disqualify him from awards such as "employer of the year". In this aspect,
there is no direct pecuniary benefit.

The study challenges the view that Article 162 CCP should be applied. This provision
risks jeopardising legal certainty. This is because the provision enables the court to determine
the amount of the claim entirely at its discretion, which turns damages into a purely subjective
concept. Such a discretion is not subject to more specific reasoning and does not align with the
case law in similar cases. And the untethering of any composition to this feature creates
uncertainty and unpredictability in the relationship between the parties. The equity criterion,
on the other hand, is objective. Although it is again a form of internal conviction on the part of
the court, equity obliges the deciding chamber to take into account various objective factors,
and its judgment would thus be subject to review.

3.2. Hypotheses of liability:

This Part aims to examine the different preconditions for the engagement of tort and
contract liability for non-pecuniary damages.

Emphasis is placed on the difference between the concept of wrongfulness and its
convergence with the concept of fault. Hence, an interesting phenomenon is observed, namely
the assimilation of harm from fault in the field of non-pecuniary damages.

This is due to the following peculiarities - the protection of an intangible interest finds
its way in one of these two possibilities - 1) by adopting a standard of conduct whose purpose
is the protection of a recognized (explicitly or implicitly) interest (negative formulation through
an obligation on the subject) or 2) by "sanctifying" a subjective right (positive formulation by
inferring a subjective right). Hence, the violation of a standard (which is usually equated with
fault in civil law) is of such nature as to cause harm to the protected interest.

Thus, fault and harm will be placed in a single mechanism - the reciprocity of right and
obligation - which underlies the violation of one and the failure to fulfil the other.

However, the interference with, and even the violation of, individual rights may be
justified by the existence of a competing right in the public interest. Such a right, for example,
is the freedom of speech, which requires that the public be informed about significant issues.
That is why, because the same action can be both unlawful and publicly beneficial, there is an
intensification of the role of fault.

Proving fault would presuppose the occurrence of a non-pecuniary harm typical of a
breach of the standard of conduct (wrongfulness/ fault). In other words, since the object of the
wrongdoing and the object of the harm/damage are equated, proof of the former is considered
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proof of the latter. This is done by inferring presumptions imposed by the practical difficulty
of gathering evidence of the non-pecuniary damages itself. Thus, culpable wrongful conduct
will be a sufficient condition for civil liability, even without examining the existence of damage
in detail. It is this aspect that is observed in the analysis of the case law of the EU courts in
engaging the liability of the Union.

Next, attention is also paid to causal complications. The focus of this part is on the harm

caused by multiple tortfeasors. The aim of the part is to answer whether multiple publications

against the same subject will result in a single damage and how each tortfeasor will be held
liable.

For this reason, the adoption of so-called alternative and cumulative causation is
proposed. Generally, 'alternative causation' is referred to when the contribution of each actor
could alone have caused the damages, but it is uncertain which of the two or more actors caused
them. In that sense, all the prerequisites for liability of the tortfeasor are present, except that of
causation. But even in that case the act must be of such nature to cause the damage.

Another type of uncertainty in causation is viewed through the prism of so-called
'cumulative causation'. It is referred to when the quantitative damage would not have occurred
if each of the contributory causes had not contributed to it. Here, however, it is unclear to what
extent each contributed.

The thesis takes the view that the accumulation of several publications in a relatively
short period between them and within no more than a month continuously harms only one good
and thus leads to a single harmful result. A de lege ferenda proposal is made to supplement the
provision of Article 53 OCA.

With regard to the determination of the amount of just compensation, the thesis takes
the position that in determining just compensation, the court should set out the particular
circumstances and set against each of them an estimate. Otherwise, as is often the case, the
court simply lists various circumstances, but in the end it is not clear where the 'fair' amount is
derived from. It is therefore suggested that tables of compensation amounts be drawn up and
updated periodically.

As far as contractual liability is concerned, when dealing with non-pecuniary damages,
it uses the concepts already accepted by tort law. In this part, it is reasoned that a default is
liable both to cause the creditor's position to deteriorate by damaging his existing reputation
(negative non-pecuniary damage) and to cause him to miss the opportunity to enhance the latter
by the contract (positive damage).

In other words, the default may not only fail to increase the intangible asset but also
damage an existing level of that asset as well as other intangibles. Cases where the contractual
relationship is entered into to avoid a negative change are not excluded. Therefore, contractual
liability, in the case of non-pecuniary damages, protects both the positive and negative interests
of the creditor.

Further, various examples in which non-pecuniary damages may be caused by the
breach of a contract are given. The hypothesis of contracts which lease out an item or a licence
to use intellectual property seems to be cleaner. Sponsorship contracts are also appropriate
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insofar as the debtor may not only fail to fulfil their contractual obligation but may even damage
the name of the legal person.

Each case is subject to case-by-case assessment, in particular on whether the contract
includes a material element directed at an intangible interest. This is the case if the parties wish
to increase the volume of the non-material interest - be it the reputation of the company itself,
the reputation of the trademark or the product itself. A failure to fulfil these contractual ties will
also adversely affect the amount of intangible interest already available, which requires the
simultaneous protection of both the creditor's positive and negative interest.

3.3. Balancing freedom of speech and protection of reputation:

The object of study in this part is finding a balance between two competing interests,
one individual (protection of reputation) and the other public (freedom of speech).

The issue is framed through the prism of the abuse of rights, which I argue is guided by
the principle of proportionality. In relation to it, a judgement shall be made as to whether the
conduct of one person upsets the balance between the legitimate aim (to inform the public about
a significant public issue) and the burden that another person has to bear (disclosure of
embarrassing circumstances). Hence, the interest for which the right is being used (e.g., to
pursue commercial ends of increasing profits, website hits, etc. by disclosing unverified
information/circumstances about someone's private life) will outweigh that legitimate purpose
and thus reveal a bad faith exercise of the right. Conversely, the interest sought to be served by
bringing the action (to put pressure on the defendant) would also outweigh the legitimate aim
of providing protection to the infringed subjective right.

Criticism has been made of the fear that legitimising legal persons to claim non-
pecuniary damages would restrict freedom of speech. In fact, these arguments concern the
possibility of giving rise to a so-called 'chilling effect'. This effect is defined as the phenomenon
whereby individuals or groups refrain from expressing an opinion for fear of breaking the law.
It does not concern the substantive legitimation of individuals per se, but it does bring a
particularity to the prerequisites for incurring liability, the possibility of conviction, and the
severity of the sanction of a given conduct.

The question concerns the possibility for a legal person to invoke the protection of
reputation and good name respectively as limitations to freedom of speech. Therefore, either
the interpretation of the Constitution of the Republic of Bulgaria (of Article 39 and Article 41,
1.e. whether "injury to the rights and reputation of another" concerns only natural persons) or
the interpretation of Article 8 and Article 10 § 2 of the European Convention on Human Rights
is relevant. Both cases are beyond the competence of the SCC and the SAC.

Emphasis is also placed on the Anti-SLAPP defense. It cannot serve as a
counterargument to exclude the substantive right as it only defines the limits of the exercise of
the subjective right and thus should ensure a fair balance. Its purpose is to preclude abuse of
procedural rights, not to deprive a subject of protection. The consideration of the issues is also
reflected in a proposal de lege ferenda.

As regards the limits of freedom of speech, an analysis of Bulgarian objective law and
case law is proposed, and then a comparison is made with the provisions adopted by the ECtHR.
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When analysing the ECtHR's case-law on the issue of freedom of speech, it is found
that the Court refrains from giving a definitive answer as to whether the protection of the
reputation of legal persons falls within the scope of Article 8 of the Convention. Sometimes the
ECtHR leaves the question "open", starting with the assumption that Article 8 is applicable.
However, Article 10 § 2 of the Convention provides for the protection of the reputation of other
persons, including legal persons. And according to the Court's case-law, in cases which require
the right to respect for private life to be balanced against the right to freedom of expression,
the outcome of an application should not theoretically differ depending on whether it is brought
before the Court under Article 8 of the Convention by the person who was the subject of the
statement or under Article 10 by the person who has made the statement.

The defence of public authority is also considered. In that regard, domestic courts
should take into account, when assessing the balance, that the applicant is a public authority or
a legal person with State participation, and it is very likely that bringing an action for
defamation would not pursue the legitimate aims of Article 10 § 2 of the Convention. In such
a case, the public authority should take action to shape the public debate rather than going
straight to a defamation case and defending its reputation. Moreover, public authorities are
given a greater opportunity to publicise and disseminate information.

The Court also conceded that large multinational companies are not inherently deprived
of the right to defend, nor does it reverse the burden of proof for defendants to establish the
truth of their allegations.

The Court makes a judgment about the importance and impact of the company itself in
order to find a balance between the various interests. At the same time, private individuals,
associations and other non-profit entities are subject to a more careful analysis, with the
boundaries of permissible criticism broader depending on their involvement in public debate.

Journalistic standards are also reflected, as is the failure to comply which would result
in illegality. In assessing the balance between the various interests, the ECtHR sets out the
following prerequisites: 1) the contribution of the matter to a debate of public interest; 2) the
degree of prominence of the person concerned; 3) the subject of the news report; 4) the conduct
of the person concerned preceding the publication; 5) the content, form and consequences of
the publication. When the publication contains photographic material, the circumstances in
which the photographs were taken should also be verified.

A basic distinction is also drawn between evaluative judgments and statements of fact.
Evaluative judgements do not give rise to liability, but subject to the following clarification:
they must be based on facts that have actually occurred. If an evaluative judgment is made on
facts that are not objective, then again there would be defamation masquerading as a judgment.
In the Court's view, it should be borne in mind that, on this basis, statements on matters of
public interest may constitute evaluative judgments rather than statements of fact.

Last but not least, according to the Court, any negative stereotyping of a group, when
it reaches a certain level, is capable of affecting the sense of identity of the group and the sense
of self-esteem and self-confidence of its members. From this perspective, non-profits are called
upon to protect their followers or the people who associate with them. They have a duty to
protect their good name, as anyone associated with them should not be ashamed or feel
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discomfort by this fact. In this sense, the protection of a (collective) intangible interest can be
attributed to this legal person and thus respect the ideal purpose that conditions its existence.

An important clarification is also made regarding the assessment of compensation. The
ECtHR has laid down a rule on the reasonable proportionality of the compensation to the
damage to reputation. Thus, in some cases, the ECtHR has held that heightened scrutiny of the
proportionality of an awarded amount may be triggered by its magnitude in absolute terms or
in comparison with amounts awarded in other defamation cases. In other cases, the Court has
used a reference amount to put into perspective the judgment given in a particular defamation
case, such as the monthly income of the complainant, the average income in a particular
professional field or damages awarded by national courts in other types of proceedings.

In this regard, it is concluded that national courts should consider the likely impact of
their decisions not only on the individual cases before them, but also on the media as a whole.
Damages may not be severe per se, therefore may not be extremely serious, but may have a so-
called 'chilling effect'. In this sense, the national court should make a thorough assessment of
how its decision will affect other persons.

Conclusion:

The results of the study and the conclusions drawn in each chapter are presented in
summary form in the conclusion. Suggestions for improving the legal framework are also
presented.

I11. Main Contributions of the Dissertation and Proposals de lege ferenda

Firstly, one of the main scientific contributions of the submitted dissertation, in my
opinion, consists in the detailed delineation and shedding of new light on the concept of non-
pecuniary damages. This, in turn, opens the door to scholarly discussion and a change in the
views of theory and practice, not only with regard to the core issue, but on the subject of non-
pecuniary damages in general.

In order to provide a more detailed overview of the above-mentioned and other
scientific and applied contributions, they will be summarized as follows:

1) Outlining the main elements of non-pecuniary damages, in particular:
» The distinction of the state of interest in statics and dynamics;

» the existence of a tangible carrier for given intangible interests - which is the basis
of the distinction between the damage as an impairment of a subjective right and
the consequence of the impairment;

» the justification that some interests have primarily individual significance and
others primarily social significance;

» aproposal to draw the dividing line between pecuniary and non-pecuniary damages
not on the possibility of monetary valuation but on the availability of the interest in
market exchange;

2) Distinguishing the functions of civil liability according to the intangible interest
harmed, viz:
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» Compensatory function - which reflects on all manifestations of the damage and
giving a fair valuation to each of them;

» The satisfaction function - which seeks a qualitative equivalence between the non-
pecuniary damages and the satisfaction to which the compensation provides access.

» The normative function - where compensation no longer acts on the consequences
of the breach for the victim, but on the injurious fact and the conditions of its
occurrence in order to sanction or even prevent them. This function has primarily a
moral effect, not an economic one.

» The punitive/incentive function - which aims at prevention against the commission
of offences and plays the role of an incentive to take greater care. In this function,
the moral effect of compensation is not sufficient.

It has been argued that one of these functions takes the lead in determining

compensation, and that this depends on the type of intangible interest affected.

3)

4)

S)

6)

7)

8)

9)

The analysis of possible remedies for the cessation of the infringement as well as other
forms of compensation is of a contributory nature. In this respect, a new view of the
injunction regime is presented, namely through the figure of 'nuisance', which can be
distinguished from damage.

A detailed analyses of the case law of the EU Courts and deriving an understanding of
product as well as trademark/brand reputation. The different functions of a trademark
are detailed, as is the possibility of damaging them.

A separate contribution is the examination of the different criteria in the ECtHR case
law when assessing compensation for non-pecuniary damages to a legal person and
their transposition into the national legal order.

"Revisiting" the so-called "differential approach" by distinguishing the good/interest
affected rather than the type of legal person.

Deriving the possibility for a legal person to claim non-pecuniary damages through
potential criminal liability and justifying the so-called "attribution theory" of a certain
state of mind.

Distinguishing between the 'valuation' of the damage by reflecting the adverse
consequences after the injury and the 'value' of the intangible interest according to its
importance in the development of the entity's business.

Presenting further arguments for allowing legal persons to claim non-pecuniary
damages. In particular, rejection of the application of Article 162 of the Civil Procedure
Code.

10) The submission on the inference of damage from fault is of an independent contributory

nature.

11) Of a contributory nature is the examination of the issues of causation, in particular the

presentation of the idea of alternative and cumulative causation.
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12) An in-depth analysis of issues connected to freedom of speech in ECtHR case law. In
this respect, a differentiated approach is proposed depending on the type, but also on
the influence of the legal person, as well as its engagement in public debate.

In the dissertation presented, the following de lege ferenda proposals are made:

1) To supplement Article 52 of the OCA by adding a second and third sentence in par.
1, as well as adding par. 2 and par. 2 and 3which would read:

"Article 52 (1) Compensation for non-pecuniary damage shall be determined by the
court in equity. The claimant may not specify the amount of compensation sought, leaving it to
the discretion of the court. In that case, the claimant may appeal against the amount of
compensation awarded only if it is manifestly unfairly low.

(2) Where a personal moral right (such as good name, reputation, honour, dignity or
privacy) has been infringed, the victim may ask the court to recognise the fact of the
infringement. The court may order the publication of the judgment concerning the violation
and may order other appropriate measures to stop or prohibit acts that violate or threaten a
personal moral right.

(3) The measures referred to in para. 2 shall apply accordingly to the infringement or
endangerment of other intangible goods protected by law."

2) To supplement Article 53 of the OCA by adding para. 2, 3 and 4 to read:
Art. 53. (1) If the injury is caused by several persons, they shall be jointly liable.

(2) The persons who caused the damage, working independently of each other, shall be
jointly liable for the damage caused, if their contributions to the damage caused cannot be
established.

(3) Where the damage has been caused by any two or more persons who are in any way
related to each other and it cannot be ascertained which of them caused the damage, those
persons shall be jointly liable.

(4) The relations between joint debtors shall be governed by the gravity of the fault of
each of the perpetrators and the contribution to the damages. If the contribution cannot be
determined, each shall be equally liable unless a different solution is equitable in the
circumstances.

3) To supplement Article 394 CCP by adding para. 2 which reads:

Art. 394. (1) The court may grant security for the whole amount of the claim or for
those parts only which are supported by sufficient evidence.

(2) In securing a claim for non-pecuniary damages, the court shall make the assessment
referred to in para. 1, taking into account the proportion between the amount of damages
claimed and the amount awarded in similar cases. If there are no comparable cases, the court
shall consider the circumstances referred to in Article 52 of the OCA used to determine the
amount of non-pecuniary damages.
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