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3amuTaTa Ha AMCEPTALIMOHHUSA TPy Lie ce cbeToM Ha 22 stHyapu 2026 1. ot 15.00 4. B 3acenarenna
3asma Ne 2032A va YHCC Ha oTKpHUTO 3aceqaHue Ha HAy4YHOTO KypH. MaTepranuTe 1o 3anurara
ca Ha pasloJIOKEHUE Ha MHTepecyBaluTe ce B Ombiauorekata Ha FOpuanueckus dakynrer Ha
YHCC.



I. OBIIA XAPAKTEPUCTHUKA HA JUCEPTAIIMOHHUSA TPY ]
1. 3HaumMoOCT Ha H3CJIeABAHETO

JIuncBa ISUIOCTHO M CHCTEMAaTHYHO M3CJIE[BAaHE HAa MMYILECTBEHaTa OTIOBOPHOCT Ha
OaHKUTE 3a Hepa3pelIeH! IUIATEKHU OIepaliu, 0COOCHO B €JIEKTPOHHA cpenia. bypHoTo pa3Butue
Ha HOBUTE TEXHOJIOTHUH, ocobeHo cien manzemusta ¢ COVID-19, oTkpu HOBM HEBHXKIAHU
XOPHU30HTH IpeJl Pa3BUTHUETO Ha IJIATEXKHUTE YCIyrd. Bh3HUKHAXa HOBUM M HENO3HATH PUCKOBE
npe MIaTeXKHUTE CUCTEMHU, KaTO HalpUMEp, PUCKOBETE OT KpaXkOa Ha €lIeKTPOHHA CaMOJIMYHOCT,
pa3nu4YHu KuOep pUCKOBe, CBbP3aHU C TpaHCdepa Ha JaHHU.

bankute ce oka3axa B cpejla Ha €JIEKTPOHHH pa3IlIALIAHUs ¢ €KCIIOHEHIIMAIHO HapacTBallla
CKOpOCT B TIyoOajgHaTa Mpexka, UW3MpaBeHW IIpe]l CHWIHATa KOHKYPEHIMs Ha HOBH,
BUCOKOTEXHOJIOTHYHHU M cJ1ab0 peryjiMpaHy y4acTHHULM B IUIATEXKHHS mpolec. B ycioBusTta Ha
OTBOpEHA IIIaTeKHA HHQPPACTPYKTypa, JIECHO NOCTBIIHA OT pa3IMYHUTE Kpaulla Ha CBETa U
IIPEIOCTaBsIIa OLIE MO-JIECEH AOCTBI MPSAKO J0 aBOAPUTE HA TEXHUTE KIMEHTH, BBIPOCHT 3a
UMYyLIECTBEHaTa OTTOBOPHOCT 3a HEpa3pelleHH IUIATeKHM omnepanus NpuaoOuBa HOBO U
Ka4eCTBEHO PA3JIMYHO 3HAYCHHE KAKTO 3a cCaMUTe OaHKH, TaKa U 32 TEXHUTE KJIMEHTH.

Ot npyra crpaHa, HOpMaTHUBHATa ypea0da Ha UMYIIECTBEHATa OTTOBOPHOCT HA OaHKHUTE 3a
HEpa3pelleHN IUIATEKHU OIllepallud CTaBa BCE I10-CTPOra M BCe IO-TPyJAHA 3a pa3OupaHe u
npusarate, 0COOEHO Mpe3 MpHu3Mara Ha JUXOTOMHUSATA ,,IEIMKTHA® — ,,JOTOBOPHA“ OTTOBOPHOCT.
Crnen nBe NIaTeXHU JUPEKTHBU M MHOYKECTBOTO aKTOBE HAa HALIMOHAJIHO HUBO, OTHOBO TE€4Ye
IIpOLEC IO MPHUEMaHE Ha HOBA, TpeTa IUIaTeKHA AUPEKTHBA B ChUYETAHUE C HOB E€BPOIEHCKU
periamMeHT, B YMiTO (POKYyC OTHOBO € UMYIIIECTBEHAaTa OTTOBOPHOCT HAa OaHKUTE 3a Hepa3pelleHU
IUIATEXKHU OIEpaliH.

IIpenBun AuHAMMKaTa B Pa3BUTUETO, KAaKTO Ha IUIATEKHUTE YCIYIM M IUIaTEeKHA
UHPPACTPYKTPYypa, TaKa U Ha IPaBHATA UM paMKa, CIOKOMHO MOXe Jia Ce KaXe, Y€ XOJIUCTHYHOTO
U 33]bJIOOYEHO U3CIIEC[BAHE HA MPaBHATA MPUPOJA HA UMYIIECTBEHATa OTTOBOPHOCT Ha OaHKUTE
3a Hepa3pelleH! IUIATeKHH ONEPalluy € 0cTa 3aKbCHI0. Hacrosmoro nscnensane cu nocrass

CKpOMHaATa 3a/la4a MOHE C MAJIKO Ja ITOMOTHC 3a HABAKCBAHC HA TOBA U30CTAaBaHC.

2. IIpeamer, neJiv U 3a1a4M HA U3CJICABAHETO

HpenMeT Ha AUCCPTAIUOHHHUA Tpyd € HUMYHIICCTBCHATa OTTOBOPHOCT Ha OaHkaTa 3a
HCPA3pCHICHU CJICKTPOHHU IUJIATC)KHU ONCpalluH, KOraTo OankaTa O6CJ'IY)KB3. 3aceruarara OT
oncpanusaTa CMETKa Ha IIaTCia. PaGoTara AO0Ka3Ba, 4€ Ta3W OTrOBOPHOCT IO CBOATA CHITHOCT

MMPUHAJIC)KH KbM KAaTCropusTa Ha I'paXJaHCKOIIpaBHATA OTTOBOPHOCT U KbM HEA cy6cmmapH0



cllefBa J1a ce ImpuiaraT rpaXkJaHCKOIIPaBHUTE HOPMHU Ha OBJITapCKOTO 3aKOHOATENICTBO, HO CaMO
KOraTo He HaKbPHSBAT 3aJI0KEHUTE B €BPOMNEICKOTO MPaBO CIEHUATHY eI U TIOJIE3HO JeHCTBIE
HA WHCTUTYTa Ha OTTOBOPHOCTTA. Hanmuuuero Ha MbJIHA XapMOHU3AIIMA Ha €BPOINEHCKO HUBO € B
OCHOBaTa Ha MHCTUTYTa Ha OTIFOBOPHOCTTAa KAaTO CaMOCTOSITEIEH M CHEUMAJEH IpH
paslpenesiHETO Ha pHUCKa OT HEpa3pellieHU IUIaTeKHU OIEpaluud B €JIEKTPOHHA Cpefa.
XapMmoHu3upaHaTa ypeada Ha OTTOBOPHOCTTa JaBa OCHOBAHME 3a THhPCEHE Ha Mapajeid B
MPABOINPHIIATAaHETO MEXIy OBIrapcKuTe ChICOHHM OpraHd M ChACOHUTE OpraHu B JPYTH
eBporieiicku abpxaBu (ocHoBHO ®panuus u Mramus). Ha Tasu ocHoBa, KakTo M C OrJejn
u3BeJeHUTe cnenuduyan Oene3n Ha OXpaHSIBAHUTE OT OTTOBOPHOCTTA OOIIECTBEHU OTHOIICHUS,
ca HaIpaBeHU peauIia MpeIoxKeHus de lege ferenda.

Borpeku, ye OTrOBOPHOCT 3a HEpa3pelleHH IIATeKHU OINepalud HOCIAT U JIPYTH
JOCTaBYMIM HA TUIATEKHH yCIYTH, HACTOSIIOTO M3CieBaHe € (POKYCHPAaHO CaMO U €IWHCTBEHO
BbpXYy OaHKaTa, KOoATO 00OCIy»Ba 3acerHarara OT Hepa3pelleHaTa IJIaTeKHa ONepalys CMETKa.
OTroBopHOCTTa 3a HEpa3pelleHU IIIATeKHU OMNEepaldyd Ha TUIATSKHUTE HMHCTUTYIUH H
JIpy’KecTBaTa 3a €JIeKTPOHHU IMapHh camMo € CIoMeHaTa, 6e3 Ja Oblie u3clie[jBaHa 3aIbJIO0UYEHO.
[lpuynnata e, 4ye Te ca CPaBHUTEIHO HOBH YYACTHUIM B IUIATS)KHUS MpPOIEC M 3a TIXHATA
OTIOBOPHOCT HSIMA JIOCTAThYHO HATpyIaHa MPAKTHKA, HUTO TEOPETUYHH Pa3pabOTKH, KOUTO Ja
000CHOBAaT CaMOCTOATETHOTO WM pasriexaane. Ot apyra crpaHa, OaHKUTE TPaTUIIMOHHO
U3BBPIIBAT O€3KACOBM IUIAIIAHHUS 1O OaHKOBU CMETKU. TeXHHMTe CHIEeNKH M OmIepaliu, BKII.
IUTATE)KHU OIEpalliy, ca MpeaIMeT Ha MOHOTpaguu W M3CIeBaHMs, KaKTO U HaTpymaHa Oorata
ch/ieOHa MTPaKTUKa MPU U3BBPILIBAHETO HA HEPA3peIlIeH! IJIATEKHU oNepalvy (BKJI. B €IEKTPOHHA
cpena).

BaxeHn acmekT Ha Hacroslata paboTa MpeACTaBiIsABa HU3CIEJBAHETO Ha IPaBHUTE
OTHOILIEHHs MEeXAy OaHKaTa U TUTYJSIpsl Ha OaHKOBaTa CMETKa BbB BPb3Ka C PETMCTPUPAHETO Ha
Hepa3pelleHara miarexHa onepauus. Paskpuru ca cnenn@uuHuTe UM 0OCOOEHOCTH U AMHAMUKA B
€JIeKTpOHHAa cpefa. Te3u OTHOLIEHHs ca pasryieJaHd B MO-IIMPOKHUSI KOHTEKCT Ha CIIOXKHHS
KOMILJIEKC OT OTHOUICHHUS B IUIATEKHUS MPOIIEC MPeIBU] MO-IIUPOKUS 00XBaT Ha 3abJDKEHUETO
Ha 6aHKaTa 3a ChbXpaHEHHEe Ha [TapUTe M0 CMETKa, HO CaMO JOKOJIKOTO HEU3IIBJIHEHUETO My HaMHpa
U3paKEHHE B MOsiBaTa Ha JNEeQUIUTH B CUTYPHOCTTA HA TUIATE)KHUTE MHCTPYMEHTH M OHJIAWH
JOCThIIA JI0 CMETKATA.

Hacrosimmarta paboTta He cu MOCTaBs 3a 3aJlaya I'BJIHOTO U3CJIEJBAaHE HA OTHOILEHUSTA B
TUTATEXXHUS TPOLIEC, HUTO OCOOCHOCTUTE HAa MEXTyOaHKOBHUTE pasIlIalllaHusl, a ThPCH ,,noa3ama‘
OT OTTOBOPHOCTTA B TAXHATa OXpaHa, /a raison d’étre OT CaMOCTOSITETHOTO U 00o0coOsiBaHe —
HOBOTO ,,U38eCcmH0 ‘° B HEUHOTO ChAbpPKaHUE. ThpCH MPEIUMCTBOTO, KOETO OTTOBOPHOCTTA JaBa

3a HAACXKIHOCTTAa U CcTaOMIIHOCTTA HA IUIaTeKHATa CHCTEMAa qpe3 C(I)I/IKaCHO pasnupCaciICHUC Ha



BpEAINUTE OT HEpa3pelleHaTa IUIaTe)KHa onepanus. Pa3nMuHUTE IUIaTEKHM CHUCTEMH, TEXHUTE
IpaBUiIa, YYaCTHULIM, OCOOCHOCTH M pa3BUTHE, BKJI. (YHKUMUTE Ha ILEHTpajdHaTta OaHKa,
KJIMPUHTOBUTE KBIIU U IPYTUTE ONEPATOPH, CTOSAT U3BBbH 00XBaTa HAa U3CIIEIBAHETO.

Jlpyr OCHOBEH IIpeIMET Ha U3CJIEBAHE € IbJKUMaTa rpuxa. OdyepraHa € ThHKaTa rpaHuLia
Ha OTrOBOPHOCTTa MEXIY MNPWIOKUMHS CTaHZApT 3a IBIDKMMA Tprka Ha OaHKara Karo
npoeCHOHAUCT U JIbJDKMMaTa IpuXKa Ha I0J13BaTeNs Ha IUIATEeXKHU YCIYT'M, YBpPEeIeH OT
KOHKpETHaTa IuilaTeskHa onepauus. IIoTbpceHo € o0siCHeHue 3alo OTrOBOPHOCTTA IPEIBUKA
o0e3Bpesia HE caMO NMPU BHHOBHO TOBEJCHHWE M HEU3IBJIHEHHE Ha 3aJbJDKEHUsATa Ha OaHKaTa
CbOOpPA3HO CBHILECTBYBAIIMTE IIpaBWia, HO W NPU IOBEAEHUE, KOETO OTroBapsi Ha BCHUYKHU
YCTaHOBEHH MpaBuiia U Mpo(eCHOHAIHU CTaHAAPTH 3a AbJKUMa rpuxka. IloTbpcenu ca napanenu
B cbhJieOHaTa mpakTuKa ¢ Ta3u BbB Ppannus u Uranus. BsB Qokyca ca ciayyaure Ha XakepckH,
WIM TI0-TOYHO — KPEKEPCKH aTaku, KOraro BpEIUTE ca NPUYMHEHM Ha IUlaTena OT TPETo 3a
IUTATEXKHUS TPOLIEC JIULE — KPEKEP.

C ornex mbaHOTAa Ha M3CIEIBAHETO Ca paslIEJaHU IPAaBHU KOHCTPYKTH, C KOUTO B
MHUHAJIOTO € CBBbP3BaHO IPABHOTO MOJIOKEHUE Ha OaHKaTa IpU perucTpupaHe Ha Hepa3peleHH
IUTATEKHU ONepaluu (M3MBJIHEHUETO B I0JI3a HA IYyTAaTUBEH KPEIUTOp, OTTOBOPHOCTTA Ha
JIOBEpEHUKA IO JIOTOBOP 3a MOpbhUYKA M Ha BJIOTONpPHEMATENS 10 JI0rOBOpa 3a MapuyeH BJIOT).
Makap nosio’keHreTo Ha OaHKaTa MPU PErMCTpUpaHe Ha HepaspellleHa IUIaTe)KHa Olepalus Beue
Jla € Pa3InyHoO, 110 OTHOILEHUE HAa Hes JEHCTBAT BCE CBUIUTE IPaKJAaHCKONPABHU NMPUHIUIN U
3aTOBa € Ba)KHO J1a CE OTKPOSIT IPUUNHUTE, TIOPAJIU KOUTO HE HAMUPAT IPUIOKEHNE NEUCTBAIINTE
B MUHAQJIOTO apryMEHTH, OCHOBAHU Ha T€3H MPUHIIMIIH.

W3BbH npeaMera Ha HacTosIIaTa pa3paboTKa OcTaBa MpsikaTa UMYILIECTBEHA OTTOBOPHOCT
3a Bpey, IPUUMHEHHU Ha TPETH JIMIA, BKJI. KPEAUTOPHU Ha yBpeAeHUS IutaTtel. Ta3u OTTOBOPHOCT
MMa JIeNMKTEH XapakTep U € MMOJAYMHEHA Ha pa3iuyYHU NpaBHU npuHuunu. [lo chimara npuynza,
U3BBbH MpeIMeTa Ha U3CJIEABAHETO OCTaBa M OTTOBOPHOCTTa Ha OaHKaTa 3a BpeIUTE OT
HEepa3pelIeH! IJIaTe)KHU ONepaluy, Korato ca MPUYMHEHHU OT JAeicTBHE WM Oe3/elcTBUE Ha
HENHU CITY’KUTENH, TPEICTAaBUTENN NI NOAU3IBIHUTENN. [Ipyu Bcuky Te3n XUIIOTE3U BpeaaTa €
IIPUYMHEHA NIPSIKO HA TPETOTO JUIE. YBPEIEHUAT IIJIaTell ChLI0 MMa Ka4eCTBOTO Ha TPETO JIULIE
CIPSIMO CHOTBETHHUSI CITY>KUTEN, MPEJACTABUTEN WM MOJU3IIBIHUTEN Ha OaHKaTa, KOraTo BpeIuTe
ca My NpPUYMHEHU OT JEHCTBUATA HA TakuBa JHIa. AKo ObJe pealu3upaHa, UMYIIECTBEHATa
OTIOBOPHOCT Ha OaHKaTa 3a Hepa3pelleHH TUIATeKHU ONepalnu 01 U3KII0YMIa Ta3H OTTOBOPHOCT.

He e u3cnensana u oTroBOpHOCTTa Ha OaHKaTa 3a HEU3IIBJIHEHH, HETOUHO U3ITBJIIHEHH UJIH
3a0aBeHU IUIATEXKHU OINEpallH, BKJI. MOpaJd PETUCTPUPAHETO Ha Hepas3pelleHa IUIaTeXHa
onepanusi. Makap u o0ycioBeHa B HSKAaKBa CTENEH OT pasriiekJaHaTa OTTOBOPHOCT, Ta3H

OTTOBOPHOCT € 3a IJIATC)KHU OIICpallir, KOUTO Ca PA3pPCIICHH, a HC HCPA3PCIICHU. Ts coiio e



NOJYMHEHA HA pa3jMyYHU NPABHU NPUHIUNM. 32 LEITa B U3CIEABAHETO Ca HAllpaBEHW peaulia
OTTPAaHMYEHUS, KOMTO HAMAT INpeTeHUusATa 3a u3uepnarenHocT. Hampasenu ca u HiIkou
npeioxkenus de lege ferenda 3a no-1CHOTO pa3srpaHMYaBaHe Ha JBaTa BUJA OTTOBOPHOCT.

He ca wu3cnenBanm w©  JApyrMTe BHJIOBE  IOPUAMYECKA  OTTOBOPHOCT  Karo
Hakas3aTeJIHONIpaBHAaTa U aJAMMHUCTpaTHBHOIIpaBHaTa. CIIOMEHaBaHETO Ha TE3U BUJOBE
IOpUANYECKAa OTTOBOPHOCT, IOKOJIKOTO IO HMMa, € C OINIeJ IBJIHOTA Ha M3CIECJBAHETO Ha
OTIOBOPHOCTTa Ha 0aHKaTa 3a Hepa3pellleHH IUIATeKHU omepauud. To HAMa NpeTeHLHUTE 3a
M34epIaTEeHOCT.

B pamkure Ha mpeaMera Ha U3CIEABAHETO KaTO OCHOBHA M3CJIEA0BATEICKATa Te3a Ha
JUCEPTALMOHHUS TPYJ € 3aCThIICHA MMO3UIUATA, Y€ UMYLIECTBEHATa OTTOBOPHOCT Ha OaHKaTa 3a
HEPa3pELICHN IUIATEXHU OIepalyy B €JIEKTPOHHA Cpefa IPEICTaBiIsiBa CaMOCTOSATEIHMS BUJ
IrpaKJJaHCKa OTTOBOPHOCT, pa3iiMyHa OT JCJIIMKTHAaTa M JIOrOBOpPHATa OTTOBOPHOCT, BBIIPEKU
3HAYUTEITHUTE CH TPHWIUKU C JEIUKTHATa U 0COOEHO — C JIOTOBOpHATa OTroBOpHOCT. Tasm
OTIOBOPHOCT IPUTEXABA OCOOCHM XapaKTEPUCTHKH, NMPOU3TUYAILIM OT €JIEKTPOHHATa cpelra u
nyOIMYHUS UHTEpEC IIPU IPEJOCTaBsIHE Ha IJIATEKHU YCIYyTd Ha MHPOPMALMOHHOTO OOIIECTBO.

BBB Bpb3Ka ¢ OCHOBHATA T€3a €a Pa3BUTH TPU OCHOBHU XHUIIOTE3H:

IIspBara xumore3a e, 4e OTIOBOPHOCTTA IPUHAMICKU KbM CEMEUCTBOTO Ha
IpaXXJJaHCKOIIpaBHAaTa OTTOBOPHOCT M KbM Hesl CyOCHIMapHO HaMmupaT HpUIIOKEHUE
IPAKJIAHCKOIIPABHUTE HOPMHU. BBIpPEKH NOrOBOPHHUSA XapaKTep Ha IPaBOOTHOLIEHUETO I10
OTKpUBaHE U BOJIeHE Ha 0aHKOBAaTa CMETKa Ha YBPEAEHUS IUIaTell, U3XOKAAWKHU OT MyOIMYHUS
MHTEpEC NpHU MpeAOoCTaBSHE Ha IUIATEKHU YCIYI'M Ha HH(OPMALMOHHOTO OOILECTBO, BKIL.
HAJEKIHOTO U e(pUKacHO (PyHKLIMOHUpPAHE Ha MJIATEKHUTE CUCTEMH, OTTOBOPHOCTTAa Ha OaHKaTa
3a HEpa3peLLIEHH IUIAaTEKHU ONEpaliii € CaMOCTOSTENIEH BUJI IPAKIaHCKa OTTOBOPHOCT, pa3jInyHa
OT IOrOBOpHATa U JCJIUKTHATa OTTOBOPHOCT.

Bropara xumore3a e, d4e MpeANOCTaBKUTE 3a BB3HUKBAHETO U crocoOuTe 3a
peau3upaHeTo Ha OTTOBOPHOCTTA s OMNpEAeNAT KaTo crpora (cTpukTHa). OTroBopHOCTTa
npeaBmwkaa Obp3a o0e3Bpea B MOMEHTAa Ha PErMCTpUpaHE Ha HepaspelleHaTa IUIaTeKHa
orepalys He caMO MPU BUHOBHO MOBECHUE M HEU3ITbJIHEHUE Ha 3a/IbJDKEHUATA Ha OaHKaTa, HO U
IIpU TIOBEJIEHUE, KOETO OTroBapsl Ha BCHYKM YCTAaHOBEHHU MpaBUiia U MPOPECHOHATHH CTaHAapTH
3a abpkuMa rprka. OCHOBaHMATA 32 OCBOOOXK/1aBaHE Ha OaHKaTa OT OTTOBOPHOCT Ca numerus
clausus 1 MaJIKo Ha OO, YMETO JOKa3BaHE € BH3JI0KEHO U3IUIO B TEXKECT Ha OaHKaTa.

TperaTa xunore3a e, ue cTporata OTTOBOPHOCT Ha OaHKaTa 3a HEpa3pelIeH! IIaTeXHH
orepanuu B €JIeKTPOHHA cpela cama 1o cede CH He IpEeJCTaBisiBa Mpedka 3a BATUAHOCTTA U

JIEHCTBUETO HAa OCBOOO’K/IaBaIlld KJay3H, KOraTo TakuBa ObaaT yroBopeHH. OcBOOOXK1aBaIIuTe



KJIay3H1 CC SBABAT IMMPECCUYHA TOYKA MCKAY NPUHIUIIUTC HA aBTOHOMUS HA BOJIATA U CBO60,Z[aTa Ha

J0roBapsHe OT €Ha CTpaHa, U OT Apyra — Ha I0roBopHarTa CIipaBEaJIMBOCT.

[IpoBepkaTta Ha MOCOYEHHTE XMIIOTE3U IpECie/Ba JIB€ OCHOBHH Hay4yHH meau: (i)

H3BCKIAHC HA JIMIICBAIIMUTC B ChUICCTBYBAlllaTa HOPMATHBHA ypen6a OTTOBOpPH Ha OCHOBHHUTC 34

OTTOBOPHOCTTA BBIIPOCH YPE3 MPABUIHOTO 51 TBJIIKYBAHC U IpUJIaranc rnmocpeaCcTBsoM 1oaxonaa Ha

PEKOHCTpYHpaHE Ha OCHOBATa Ha 0COOCHUTE XapaKTEPUCTUKU HA OTTOBOPHOCTTA; U (i) JaBaHe Ha

MOAXOAAIIM TpeIokeHust de lege ferenda. VI3MbIIHEHHETO Ha TE3W 1M OW JOIPUHECIIO 3a

Cb3J1aBaAHC HA CIUH CUCTCMATHUYCH ITPABCH PCIKUM, KOHUTO Ja CbOTBCTCTBA Ha q)YHKI_[I/II/ITe Ha TO3H

BUJ OTTOBOPHOCT. 3a mocTurade Ha ropHud pe3yJiTaT €a U3CICABAHU WU CIICAHUTC KOHKPETHH

HAYy4YHH 3aJa4Yu:

1.

[IpocnensBane B MCTOPUYECKU TJIaH Pa3BUTHETO HAa OTTOBOPHOCTTA Ha OaHKara 3a
HEepa3peLIeH! IJIATEKHU OlepaIiu.

AHanu3 Ha IpaBHUTE 0COOEHOCTH Ha IJIATEKHUTE ONEpallii B €JIEKTPOHHA CpeJia.
WzsicHsiBaHe Ha 3aJI0)KEHHUTE B €BPOIEWCKOTO MPaBO CIELUUATHH HENIH U IMOJIE3HO
JeiCTBIE HA MHCTUTYTa HA OTTOBOPHOCTTA 32 HEPa3pelleHH IUIATE)KHU ONEpallid B
€JIEKTPOHHA CPE/la U TEH/ICHLUUTE 332 HETOBOTO Pa3BUTHE.

W3cnenBane Ha NMpaBHUTE OTHOILIEHUS MEXJy OaHKaTa M IJIaTela 10 €JIEeKTPOHHATa
IUIaTeXHa onepalus cboOpa3Ho ypendaTa Ha paMKOBHUS JOTOBOP 3a IUIATEKHH YCIIyTH
Y B IIO-IIMPOKUS KOHTEKCT Ha IIATEKHUS IPOLEC KATO LSIO.

N3scHsABaHe Ha MpaBHATa CHIIHOCT Ha OTTOBOPHOCTTA Ha OaHKaTa 3a Hepa3pelleHU
IUTATEXKHU OIEpaliH.

AHanu3 Ha MpPeArnoCTaBKUTE 33 BH3HMKBAHE HAa OTTOBOPHOCTTA C AaKIEHT BBPXY
cnenuUIHUTE 3aTbJDKCHHs] Ha OaHKaTa NpPU aBTEHTHUKAIMs U aBTOpU3AlMsS Ha
€JIEKTPOHHUTE IUIATEKHHU OlEepallMd KaTO OCHOBAHME 3a PETUCTPUPAHETO MM IO
OaHKOBaTa CMETKa C OHJIAIH IOCTHII U ABJDKUMATa TpUKa MPH TSAXHOTO U3I'bJIHEHUE.
[IpoyuBaHe Ha pa3IUYHUTE TMPABHU BB3MOXKHOCTU 3a OCBOOOXKIaBaHE WIH
OrpaHMYaBaHE Ha OTTOBOPHOCTTA, BKJI. JOIYCTUMOCTTA 3a JOTOBapsHE U IPEIECIINTE
Ha JIeficTBHE Ha OCBOOOXK/1aBaIIUTE KIIay3H.

N3cnensane Ha GOpMUTE U CIIOCOOHTE 3a peaTi3alyisi Ha OTTOBOPHOCTTA.

3. Mertoau Ha u3cCjeaBaHe

B AucepragusaTa ca U3I0JI3BaHWM OCHOBHO HOPMAaTUBHUSA METOM, YPE3 KOHTO ce U3SICHSIBA

CMHUCBJIBT HAa HPAaBHUTC HOPMHU B CBOTBETCTBHUEC C MACTOTO UM B HOPMATHUBHUSA aKT, KAKTO U

(I)OpMaJ'IHO-J'IOl“I/I‘{CCKI/Iﬂ U OCAYKTHBHHA MCTOM. Ilo ACAYKTUBCH I'BT CC THPCU CHCL[I/I(I)I/ILIHOTO



TBJIKYBaHE Ha OOLIUTE HOPMH, PErJIAMEHTUPALIM TPa)KAaHCKAaTa OTTOBOPHOCT B OBJITapcKOTO
IIPaBO, U C€ U3CIIEe/IBA JJOKOJIKO U B KaKbB KOHTEKCT ChOOPa3HO €BPONENUCKOTO MPaBo € A0IMyCTUMa
NPUIOKUMOCTTa UM KbM OTTOBOPHOCTTA Ha OaHKaTa 3a HEPa3pellCHU IJIATeXHU Olepaluu B
CJIEKTPOHHA cpefa. 3a IelTa ca MPOCICICHM U CUCTEMAaTU3UPAaHU HOPMATUBHHUTE AaKTOBE,
ChIBbpXKAIIM ypeada Ha OTTOBOPHOCTTA, ChOTBETHO Ha HEMHUTE MPEANOCTaBKH U MPOSBICHHE, B
npolieca Ha TEXHUsI FeHe3HC, crelu(rKa 1 Hail-uecTo cpelaHuTe NpodieMH MpH ThIKYBAHETO U
IPUJIaraHeTo UM Ha IpaKTHKa.

AnanusupaHa € OTHOCHMaTa chjaeOHa mpakTuka. [Ipoydenu ca pemauma moHorpaduu u
HaYYHH pa3pabOTKH OTHOCHO 3aCTBIICHUTE OT aBTOPUTE UM CTAHOBHILA 110 PA3IMYHU aCIIeKTH Ha
OTIOBOPHOCTTA U XapaKTepa Ha OXPAaHsABAHUTE OT Hesl OTHOILEHUS, KaTo € MPUIIOKEH MeToJla Ha
KPUTUYHMSI aHAJIU3 HAa HAKOU TEOPETHUYHH BHKIAAHUS.

M3noi3Banu ca olie HCTOPUYECKUS M CPaBHUTENHO-NIpaBHUS MeTo. Haii-uecTo xaro 6a3a
3a CPAaBHUTEIIHO-TIIPABHU MU3CIIEIBAHMS CIIyKM ITpakThKaTa BbB Mpanuus, benrus u Uranus, el
KaTo MNpHU BBBEXKJAHE Ha EBPOIEHCKOTO IpaBO JOCEKHO OTTOBOPHOCTTA Ha OaHKara 3a
Hepa3pelleH! IIaTeXHU ONEepalluy B €JIEKTPOHHA Cpela 3aKOHUTE UM ce J00JIMKaBaT Hali-MHOTO
70 aKTyaJIHOTO Obarapcko mpaso. [lo chimaTa mpuduMHa B M3CIEIBAHETO KAaTO apryMEHTH ca
U3II0JI3BaHU U TIPUMEPHU OT CchaeOHaTa MpaKTHKa Ha Te3u AbpkaBu. Ha Ta3m 0asa, mo mbTs Ha
CHHTE3a, Ca CUCTEMaTHU3UPaHU OCHOBHH KaTErOpUH IPEIOKEHHs 32 YChbBbPIICHCTBAHE HAa 3aKOHA
de lege ferenda W ca u3BeZieHN TEHACHIIUY 32 Pa3BUTHETO HA MpaBHATAa ype0a Ha UMyIlleCTBeHaTa

OTTOBOPHOCT Ha OaHKHUTE 3a HCPA3pCUICHU IUIATCIKHU OIICpAllr B CJIICKTPOHHA Cpcla.

4. Hay4yHa HOBOCT Ha Tpyaa

[TpencraBeHUAT IUCEPTALIMOHEH TPY ChABPKA CIETHUTE HAYYHH IPUHOCH:

1. 3a npbB BT B OBArapckaTa MpaBHA JOKTPUHA ISUIOCTHO U HA MOHOIpa)UyHO HUBO CE
pasriexaar ¥ U3ACHABAT BBIPOCHUTE, CBbP3aHU C OTTOBOPHOCTTA Ha OaHKUTE 3a Hepas3pelleHU
IUTATEXKHU OIIEpallMU B €JIEKTPOHHA CpeAa.

2. Pa3kpuTu ca OTIMYUTEIHUTE Oelie3n Ha eIeKTPOHHATA IUIaTeXHa OINepals, CBbp3aHu
C TIO-BUCOKHS PUCK Ha eIEKTPOHHATA CPeJia, MPOU3TUYAILLl OT MPEIOCTABIHETO HA OHJIAH JTOCTHII
o OaHkoBara cMeTKa. ENEKTpOHHOTO mjamaHe € OTrPaHUYEeHO OT Oe3KacoBOTO KaTo ca
IpeUIOKeHH JIeUHHUIIMY Ha eJIEKTPOHHO IUIAIaHe M €JEKTPOHHA IJIATe)KHA OTepariys.

3. IIpemioskeHo € 3a1bI00YEHO U3CIeIBaHe Ha MIPAaBHUTE OTHOILIECHHS MEX1y OaHKata u
TUTYJISAps HAa OaHKOBaTa CMETKa BbB BPb3Ka C PErMCTPUPAHETO Ha HepaspellleHaTa elIeKTPOHHA
IUIaTeXHa OIepalus, KOUTO C€ pas3riexjJaT B cHcTeMaTa OT JOTOBOPHM U H3BBHJOTOBOPHHU

OTHOIICHUA MCKAY YYACTHUIHUTC B IJIATCKHHUSA ITPOLICC. OG’praTO € Cli€MaiJHO BHUMAaHHUEC Ha



[EHTPATHOTO MSCTO Ha OaHKaTa B IUIATEXKHUS TIPOIEC, KOETO oO0yciaBs e(QUKacHOTO
pasmpelieiicHHe Ha BpPEAWTE OT HEpPa3pelICHHTE IUIATC)KHU OIepalud 4Ype3 MeXaHH3Ma Ha
OTTOBOPHOCTTA M TapaHTHpa CHTYPHOCTTa M HAJACKIHOTO (DYHKIIMOHUpPAHE HA IUIATCHKHHUTE
CHCTEMH KaTo LISUIO0.

4. HampaBeH € LsJI0OCTEH aHaJIM3 Ha TIPaBHATA CHIHOCT HA OTTOBOPHOCTTA HA OAHKUTE 32
HEpa3pelleH! IUIATe)KHUA OIepali B EJICKTPOHHA cpela W ¢ OO0OCHOBaH H3BOJA 3a
CaMOCTOSITCITHUS XapaKTep Ha TO3M BUJ OTTOBOPHOCT. HampaBeHa € chIiocTaBKa ¢ JIOrOBOpHATa U
JEIUKTHATa OTTOBOPHOCT, KOWTO HAMHPAT CYOCHIMAPHO MPUIIOKEHUE, KOraTo HE HaKbpPHSIBAT
3QJI0)KEHUTE B €BPOICUCKOTO MPABO CICIHMAIHU eI U TOJIE3HO ACHCTBHE HA WHCTUTYTa Ha
otroBopHoctTa. OTTOBOPHOCTTA HA OAHKUTE 33 HEPA3PEIICHHU TJIATS)KHHU ONEPALMH B €ICKTPOHHA
cpelia € OmpejelieHa KaTo CaMOCTOSTEICH BHJI TPakJaHCKa OTTOBOPHOCT, U3KPHUCTAIM3HMPA B
reHe3uca Ha 3aJI0KEHUTE B €BPOICWCKOTO M OBITAPCKOTO MPABO CICIHAIHU IEITH W IOJIE3HO
JEHCTBUE HAa MHCTUTYTA, HACOUYCHU KBM ITO-TThJTHA 3allUTa HA IyOJIMIHIS HHTEPEC B €JICKTPOHHA
cpelia ¥ Hali-Be4ye — Ha MHTepeca Ha OTPeOUTEIs.

5. OTroBOpHOCTTa Ha OAHKHUTE 3a HEPa3PELICHHU TUIATE)KHHM OINEPALMU 3a IBbPBU BT CE
pasmiiekaa KaTo MEXaHU3bM 3a MPECUYaHe Ha BPEIOHOCHUS MPOICC B HETOBHUS HAYAICH eTal —
OIlle KaTO cMymeHo npaeo Ha TUTYJISAPS Ha OaHKOBaTa CMETKa, B JOITBIHCHHUE Ha MIPABOTO My Ha
UCK 3a BpBIIAaHE Ha BJOXCHATa MO cMeTkKara cyma. [locpencTBoM OBpP30TO W ePUKACHO
pasmpeneisHe Ha BpeAUTe OT HepaspelleHaTa IUIaTeXHa oOlepamus OTTOBOPHOCTTA IIeNU
u30sTBaHe, MPEBEHITNS, a HE TIPeMaxBaHe Ha MOCIEAUIINTE Cle]l HACThIIBaHE HA YBPEKIAHETO.

6. be3copHO TpEeTHTE B JAOKTPUHATA MPEANOCTABKUA 32 BBH3HHKBaHE Ha TpaKIaHCKa
OTTOBOPHOCT Ca W3CJIC/IBAHU IMpe3 MpPU3MaTa Ha Crielu(PUIHUS XapaKTep Ha OTTOBOPHOCTTA Ha
OaHKaTa 3a HepaspellleH! IUIATeKHHU OMEepaldyd B €IEKTPOHHA cpela KaTo CTpora (CTpUKTHA).
CTpukTHATa OTTOBOPHOCT C€ SIBSIBA B HAll-ITbJIHA CTETIEH ChOTBETHA HA MPUHIIUIUTE 32 €(PUKACHO
pasmpejieNicHUe Ha BPEIUTE ¥ HaMaJliBaHE [[eHaTa 32 BCHYKW YYACTHUITM B TUIATEKHATA CHCTEMA.
BaxxeHn akmeHT B pa0orata € ISUIOCTHOTO HW3CIEJBaHE Ha Jb/DKMMAara OT OaHKara TpHXa U
ompezeNssHe Ha ThHKATa TPaHUIIa IPU CHIPUUYNHIBAHE MEXAY Ta3u IPIbKa U IbJDKUMATa TprKa
Ha YyBpEJCHHs IuIaTel, 0ocobeHo koraro € morpebuten. OOCHACH € W YacTHHUAT Ciay4yail Ha
JTBIDKAMaTa TPUKa B OTHOIICHHSATA Ha OaHKaTa C THPIOBIM, KOTAaTO IUIATSKHUAT IPOIEC Ce
OCBITIECTBSIBA OT MH(POPMAITMOHHH CHCTEMH, pabOTeIId B aBTOMATHYCH PEKUM Ha padoTa, T.e.
M3IsU10 O€3 YOBEIIKa HaMeca.

7. TlpaBHUTE BB3MOXKHOCTH 3a HaMalsBaHe, OrpaHUYAaBaHE WM W3KIIOUBAHE Ha
OTTOBOPHOCTTAa Ha OaHKUTE 3a HEpa3pelleHW IUIATe)KHU OIEepaldd B CIIEKTPOHHA cpela ca
AHAIM3UPAHU KPUTUIHO OT IJIeJIHA TOYKA HA 00e3NeunTeTHaTa GYHKIUS U CTPUKTHHS XapakTep

Ha TO3W BUJ OTTOBOPHOCT. OcHoBaHusTa 3a OrpaHn4aBaHC WJIA OCB060)KI[aBaHC OT OTTOBOPHOCT



ca CHCTeMaTU3MPaHU KaTo JOTOBOPHU M M3BBHIOTOBOPHH, KaTO Ce apryMEHTUpPA MPUHIUITHATA
JOIMYCTUMOCT, 00XBaT M IpeJeid Ha JICHCTBUE NPH JOroBapsHEe Ha OCBOOOXKIABAIN KIay3H.
M3BeneHn ca OCHOBHU MIPUHIIMITY IIPH TAKOBA IOTOBApSHE C TOTpeOuTeny 1 He-noTpedutenu. [Ipu
OTpeNeNisiHe Ha MpeJesiuTe Ha JIOrOBapsiHEe CIEIHMATIHO BHHUMAaHUE € OOBbPHATO HAa CHBKYIHOTO
JeiicTBue Ha OCBOOOKIABAaIIUTE KJay3W M HEIOMYCKAHETO Ha YrOBOPKH, KOUTO IIOCTABAT B
HEpPaBHOIIPABHO IIOJIOKEHUE KOHKYPEHTH, BOJCHKH 10 OrpaHMYaBaHE WJIM HapyllaBaHe Ha
KOHKYPEHIIMATA, BKJI. 3acsiraHe MHTEPECHTE Ha MOTPEOUTEINTE.

8. BaxxeH akueHT B paboTaTa € H3SCHSIBAHETO HA OOEKTUBHUTE, CYOCKTHBHHTE H
BPEMEBHTE IIPEJEIIH Ha OTTOBOPHOCTTA, BKJ. OIPENENISHE HAa OTPAaHHMUYCHOTO MPUIIOXKHO T0JIE Ha
HETIPeoI0JIMMaTa Cruila, i3MaMaTa 1 ISHCTBHETO Ha 000puMaTa Ipe3yMIIIHs 32 TOYHO U3ITbIHEHHE
B CHOTBETCTBHE C IIOCOYCHHUS B IUIaTeKHOTO Hapexxaane IBAN. KirouoBo wmsicro 3aema
U3ACHSBAHETO HA TPEKIY3MBHHUS XapaKTep W TOCIEOUIMTE OT IMpOIycKaHe Ha 13-MeceuHus
3aKOHOB CPOK 32 YBEIOMSBAHE 33 Hepa3pelleHa IUIaTeXHa ONeparys.

9. Ilpu peamusanusta Ha OTTOBOPHOCTTa € OTKPOEH HMMIlepaThBa 3a He3a0aBHO
3a1M4YaBaHe Ha ChbCTOSHUETO Ha HAPYLICHOCT B PE3yJITaT Ha HepaspelleHara IiaTe:KHa oneparys,
CTHUMYJIMPAHO M OT YCTaHOBEHHUTE CIICIHAITHH JI0KA3aTeJICTBEHU MpaBWIIa, YJIECHSABAIIM Obp3aTa
peanmu3anysl Ha OTTOBOPHOCTTA, KAaTro C€ apryMEHTHpa TPUHIMIIHATA JOMYCTHMOCT 32
aBTOMATHU3allMsd W CaMOM3IBJIHEHHE Ha TIpoleca IO BB3CTAHOBSIBAHE HA CPEIACTBAaTa OT
HepaspelleHara IiaTe)KHa ornepanus 4pe3 yMeH J0roBop (smart contract). HarpaBeH e KpuTH4eH
nperiie Ha cnocoOuTe 3a U3BBHCHIEOHO ypeKaaHe Ha IulaTexkHuTe criopose. [IpencraBenu ca u
HSKOM Ne(PHUIMTH B HOpMaTHBHATA Ypea0a Ha MHIMBHIyalTHaTa Ch/IcOHa 3aIInTa.

10. Karo pe3ynrar OT IPUIOCTHOTO H3CIIEABaHE HA HOPMUTE OTHOCHO MMYIIECTBEHATa
OTIOBOPHOCT Ha OaHKaTa 3a HEpa3pelleHU eNEKTPOHHM IUIaTE)XKHU OIepalud ce 0OOCHOBaBaT
MHOXECTBO MPEUIOKEHUS 32 YChbBBPIIEHCTBAHE Ha 3aKkoHa de lege ferenda, 000cobeHu B Tpu
KaTeroOpuu: TPENJIOKECHNUS 3a 3aIIbJIBaHe Ha IPAa3HUHU ChC CTPYKTYPHO 3HAYCHUE, KOUTO UMAT 3a
3aJa4a Ja MpUIaIatT 3aBbpIIeH CUCTEMaTHUEH XapaKkTep Ha IPAaBHUS PEXKHM; TPEITIOKESHHS, KOUTO
uMar 3a 1ed Ja noJuyeprasr obe3neuuTenHara (rapaHIMOHHATA) (QYHKIMS HAa MMYIIECTBEHATa
OTIOBOPHOCT Ha 0aHKaTa 3a Hepas3pelIeHU eJIEKTPOHHU IUIATEKHU ONEpaluu; U MPeIOKEHUs,

MMaII{ YUCTO TEXHUYECKH XapaKTep WU OTHACSIIHN C€ JI0 IPYTH, CXOHU IPaBHU (PUTYPH.

5. IlpakTH4yecko 3HAa4YeHHEe HA TPyAa

Pasrnemanurte B U3CIeaBaHETO BBIIPOCHU UMAT HE CaMO CBOCTO TCOPETUYHO 3HAYCHUC 3a

pa30OupaHe CHIIHOCTTA HAa UMYIIIECTBEHATa OTTOBOPHOCT Ha OaHKaTa 3a Hepa3pelleHH eJCKTPOHHU

IJIaTCXKHU OIllepallviv, HO U IPAKTHYCCKA CTOMHOCT. HeH’BJIHaTa, PpaslIOKbCaHATa U JIAKOHWYHA



npaBHa ypenda Ha OTTOBOPHOCTTA M3HMCKBA THIKYBAaHE 110 aHAJIOTHUS, @ HA MECTa — U KOPEKTHBHO
TBJIKYBaHe, KakTO W IOIIbJIBAHE Ha MPA3HOTH B 3aKOHA TaM, KbJIETO TOBA € BB3MOXXHO U
nomyctumo. Hatpymanata Oorata cpaeOHa mpakTUKa IO IpUJIaraHe Ha TIpaXkJaHCKaTa
OTTOBOPHOCT B JIBETE U Pa3HOBUIHOCTHU — JIEJIMKTHA ¥ JOTOBOPHA, MOKE ChIIECTBEHO J]a CIOMOI'HE
3a Ta3u 1ei. C orjes Ha Mo-IHUPOKO NPAKTUYECKO IPUIIOKEHNE HA U3CIIEIBAHETO, OCHOBHO MSICTO
€ OTPEe/IEHO U Ha Bb3MOXKHOCTUTE OaHKaTa Ja ceé 0CBOOOAM WJIM OIpaHMYM OTTOBOPHOCTTA CH 3a
Hepa3pelleH! IUIATeKHU OIepaluy, BKJI. 110 JOTOBOPEH IbT, KAaTO € IMPEeJUIoKEeH OTTOBOp 3a
JIOITyCTUMOCTTA, BU/Ia U MSCTOTO Ha YTOBOPKH, KOUTO UMAT JEHCTBHETO Ha OCBOOOXKIaBaIlU OT
OTTOBOPHOCT KJIay3H, KaKTO U IPEJEIUTE Ha TSIXHOTO JAEUCTBHUE.

CucremarusupaHaTta M aHaJU3MpaHa B M3CIEABAHETO IPAKTHKA W HAlpaBEHUTE Bb3
OCHOBA Ha TOBA NPEAJIOKEHHS 3a PEIIaBaHETO Ha PEaTHO Bb3HUKBAILU WM Bb3MOXKHH MTPOOIEMU
BBbB Bpb3Ka C HEPa3pEIICHUTE €JIEKTPOHHU IUIATEXKHHU OIlepaluy, OMxa MOIJIM Ja MOCIyXaT He
caMo Ha IPaKTUKYyBallUTe OAHKOBU IOPUCTH, HO U HA ChAMM, aABOKATH, FOPUCKOHCYITH U IPABHU
eKCHEepPTH, aHTaXHpPaHU ChC 3alUTaTa Ha 3aKOHHWUTE MpaBa W MHTEPECH HAa yYaCTHULUTE B
IU1aTeXHus npouec. He Ha mocineqHo MsCTO NpesicTaBeHara pa3padoTka Moxe Jja ObJie 1oJie3Ha U
Ha CTYJIEHTUTE IO MpPaBO, KAKTO U HA BCHUYKH, KOMTO IMPOSABSIBAT MHTEPEC KbM pa3IIICKIAHUTE
po0JIEMH.

[TpenyiosxenuTe B U3ciaeBaHETO N3BOAM OMXa MOIVIM Ja MOCIY’KaT 3a YChbBbPILIEHCTBAHE
Ha MpaBHata ypeaba. Karo pesyaTar OT LSJIOCTHOTO H3CJIEJBAHE HAa HOPMHUTE OTHOCHO
UMYIIECTBEHaTa OTTOBOPHOCT Ha OAaHKAaTa 3a Hepa3pelleH! eJIeKTPOHHHU IJIaTeXHU ONepaluu ca
HaIlpaBeHU MHOXKECTBO MpeJIoKeHUs de lege ferenda, chabpkalld pelakius Ha KOHKPETHU
HOpPMaTHUBHU TEKCTOBE, 000CO0EHU B TpU KaTeropuu: (1) mpeyiokKeHHs 3a 3aI'bJIBAHE Ha IPA3HUHU
ChC CTPYKTYPHO 3Ha4€HHE, KOUTO UMAT 3a 3a/1a4ya Ja NPUJaaaT 3aBbpIIEH CUCTEMATUYEH XapaKTep
Ha NpaBHUS pexuM; (ii) MpeAsokKeHHUs, KOUTO MMAT 3a Lel Ja MoadeprasT oOe3leduTeHaTa
(rapaHuyoHHaTa) (yHKUMS Ha HMYIIECTBEHaTa OTIOBOPHOCT Ha OaHKaTa 3a Hepa3pelleHu
€JIEKTPOHHM IJIaTEeKHU onepanuy; 1 (1il) IpeyIoKeHNsI, UMaIlld YUCTO TEXHUYECKU XapaKTep WIH

OTHACSIIM C€ J0 APYTH, CXOJHU MPaBHU (PUTYPH.

6. O0eM u cTPpYKTYpa HA IMcepPTALUATA

Hucepramusita € ¢ obem 280 CTpaHHMIIM CAMOCTOATENEH TEKCT U JIOMBIHUTEIHO
ChABpKAHWE, TPIIOKEHUE U CIIUCHK Ha M3IOJI3BaHaTa JuTeparypa. Hampasenu ca obmo 836
O€JIeKKHU MO TUHUS.

B cTpyKkTypHO OTHOILIIEHHE U3CIEIBAHETO BKJIOUBA YBOJ, MET IJIABU M 3akKitoueHue. B

CTPYKTypaTa Ha BCsKa IJaBa ca obocoOeHu oTnenHu naparpadu. Ilaparpadure cbabpxar



OTJCNTHU TEMaTHUYHO CTPYKTYpHUpPaHHU 3arjlaBusi, 03HAUEHU C PUMCKU LUPpPU W TOJ3ariaBus,

O3Ha4YeHU C apaOCKH MUPPH.

II. CbABPKAHUE HA TUCEPTALIMOHHUSA TPY [

YBoa

VYBOIBT ChABpPKA AKTYATHOCTTA Ha U3CJIEBaHATa TEMAaTHKa 1 MOTHBHTE 3a pa3paboTBaHe
Ha IUCEPTAL[MOHHUS TPY/I, KaTO Hali-00110 oYepTaBa 3HaYEHHETO HAa MMYILECTBEHATA OTTOBOPHOCT
Ha OaHKHUTE 32 HEpPa3peIICH! eIEKTPOHHHM IIJIATEKHU OTEPalMy U TIOCOYBA HA-4€CTO CPELIaHuTe
npobsieMu Ha npaBHara ypeada (§ 1). B § 2 or yBoja e ouepraH npeamera Ha U3cie/iBaHe, KaTo €
neduHMpana U3cIenoBaTeNICKaTa Te3a, eTa, IOCTAaBeHUTE 33aa4l, METOUTE U OTTPaHNUCHHATA

¢ OJIM3KU IMpaBHU MHCTUTYTH, KOUTO OCTAaBAT U3BBH MMPCAMCTHUA 00XBar Ha pa60TaTa.

I'naBa 1. Oco0eHOCTH HA MMVIIIECTBEHATA OTTOBOPHOCT HA 0aHKATA 32 Hepa3pelleHH
CJICKTPOHHHU IVIATCKHHU OoNlcpanuu

IIppBara riaBa 3amo4Ba ¢ KpaTbK UCTOPUYECKH IIPErJIe]], KOMTO MpocieasBa reHe3uca Ha
HOPMUTE OTHOCHO HMYIIECTBEHAaTa OTIOBOPHOCT Ha OaHKaTa 3a HEpa3pelleHU EJIEKTPOHHU
raTexxHu ornepanuu (§ 1). B ucropudecku miaH ca pasriegaHi HAYEHKUTE Ha OJIM3KUA XUTIOTE3U
B PUMCKOTO INpaBO, pa3BUTHETO Ha HOpMmaTuBHarTa ypenda B bwarapust u EC, xato 3a bearapus
NEepUOJIUTE ca Pa3JielieHu JI0 U ciel] o0IIecTBeHO-UKOHOMHUYecKaTa pedopma, 3aroyHana npes
1989 r. B § 2 e npennoxen 0030p Ha AeiicTBaiius B MOMeHTa (de lege lata) paBeH pexuM Ha
OaHKaTa 3a Hepa3pelIeH! €JIeKTPOHHU IUIaTeXHHU ONEepalliy, IPeIMET Ha MTbJIHA XapMOHU3ALMS C
npasoto Ha EC. IlooTnenHo U B cpaBHUTEINEH IJIaH ca aHAJTM3UPAHU JBETE 3aKOHOBO ypEeICHU
XMUIIOTE3M Ha OTTOBOPHOCTTA: (1) KOraTo HepaspelleHaTa eJeKTPOHHA IUIaTe)KHa omeparus e
MHHUIMMpPAHa OT IUIaTela npsko KbM OaHKaTa, 00CIyXKBallla cMeTKara My; U (ii) Koraro chliara e
WMHUIMMpaHa OT JOCTAaBYMK Ha YCIYrHM 10 MHUIMMpAHE Ha IIallaHe, T.e. KOraro IUIaTelbT
U3I0JI3Ba YCIyra 110 MHUIMMPAHE Ha IJIalllaHe.

B Havanoro Ha § 3 ce pasriexxaar TEOPETUYHUTE OCHOBH HAa UMYLIIECTBEHATa OTTOBOPHOCT
Ha OaHKaTa 3a Hepa3peleHH eIEKTPOHHHM IUIATeKHU ONepaliu, KaTo ca BbBEJACHU HAKOU OCHOBHU
NOHATHUS — TIUJIAlllaHe, IUIaTeXHa oOmepanus B JBETe U pPa3HOBUAHOCTH Ha pa3pelieHa U
Hepa3pelleHa, IJIaTeKeH HHCTPYMEHT M muatexHa cruenka (§ 3, I, 1. 1). Jedbunupanu ca
€JIEKTPOHHATA IIJIATEKHA OIepals M €JIEKTPOHHOTO IUIAlllaHE Bb3 OCHOBA Ha BPbB3KaTa UM C
MHTEPHET UM yCTPONUCTBO, KOETO MOXKE J1a CE€ M3II0JI3Ba 33 JUCTAaHIIMOHHA KoMyHUKaus (§ 3, 1,
T. 2). [IpenBun Ta3u ocoO0eHOCT MHULIMKMpPAHE Ha MJIAIaHe KaTo €JeKTPOHHA IUIaTeXHa oreparus

MOXE Ja C€ OCBHICCTBABA CaMO akKO CMETKaTra € JOCThIIHA OHHafIH, KOC€TO OrpaHn4daBa



M3II0JI3BAHETO HA HAKOM TPAAULIMOHHY IIJ1aTEKHU HHCTpyMEHTH. [lnaTrexHu onepanuu, npu KOUTO
HE Ce M3I0JI3BaT CPEICTBA 3a AUCTAHIMOHHA KOMYHMKAIMs, HAMAT XapaKTepa Ha €JIIEKTPOHHHU
IUIaTeXHU onepanyy. OTHOBO € IOAYEPTAHO, Y€ IPEAMET Ha U3CIIEABAHETO Ca CAMO IUIATEKHUTE
orepanuy B €JIEKTPOHHA Cpella, U3BBbPIIBAHU B U3IIBJIHEHUE HA €JIEKTPOHHU IUIAIIAHUS, & HE Ha
BCHYKH O€3KacOBM IUIAINAHUs. 3allUTeHAa € HEOOXOJUMOCTTa OT BBBEXKAAHE Ha JIerajHa
JNe(QUHULIUSA 32 €JIEKTPOHHO IIJIallaHe.

W3scHeHo e olie, ye OHJIalH JOCTBIIBT 0 CMETKATa Hajlara eJeKTPOHHA WACHTU(UKALMS
Ha I0JI3BATEJIUTE HA IJIATEKHU YCIYyTW U YCTAHOBSBAHE HA TAXHATa €JIEKTPOHHA MACHTUYHOCT,
KOETO IbK CE€ SIBSIBa OIPENEISIIIO IPHU pa3lpeAesiEHUETO Ha OTTOBOPHOCTTA 3a HEPa3peLICHU
IUTATEKHU OINlEpallMM B €JIEKTPOHHA cpeja. EnexkTpoHHaTa IUIaTe)XHa omepauus € ,,pazpeuieHa’,
CaMo KOraTo € MHMLIMHMpaHa OT IIaTela UM C HErOBO ChIVIACKE YPE3 IPABOMEPHO M3IIOJI3BAHE HA
IUIATE€XKEH MHCTPYMEHT WJIM JPYro CPEACTBO 32 OHJIAMH JOCTBII A0 IUIaTEKHATa My CMETKa, IpU
CIa3BaHE Ha MPWIOKHMHUTE 3a HEr0 IpPaBWJIA U CTaHAAPTH, BKJI. PEryJaTOPHUTE TEXHUYECKU
CTaHJApPTH 32 3a1bJI00YEHO YCTAHOBSIBAHE HA MJAEHTHMYHOCTTA M OOLIUTE U CUTYPHHM OTBOPEHH
CTaHJApTH Ha KOMyHHKauus. [Ipu nunca Ha chriacue Wiy 3acaraHe oT TEXHUUECKHU Mpo0sieM WU
npo0JieM OT JAPYyro eCcTECTBO, €JIEKTPOHHATA IUIaTeXKHA OINlepalusl € ,,Hepaspeutena‘ . 3aToBa KaTo
differentia specifica Ha eleKTpOHHAaTa cpeia € OTKPOEH IIO-BHCOKHUAT IPHCHII PHCK Ha
€JIEKTPOHHUTE B CPABHEHHME C OCTAHAIMTE IUIATE)KHU OllepalMy. B moakpena Ha TO3M M3BOJX €
MIOCOYEHO M3MCKBAHETO 3a MPUIJIOKEHUE Ha CIIELIMAIHU NTPOLEAYPH 32 33/bJI00UEHO YCTaHOBSBaHE
Ha MJECHTUYHOCT C AMHAMHYEH KOMIIOHEHT, KaTo JIOpU KBATU(DULIUPAHUAT €IEKTPOHEH MOJIHC,
IpUpaBHEH Ha CAMOPBUYHUS, c€ sABsIBa HegocTaThueH (§ 3, 1, 1. 2).

KoHncratupano e, ye Makap U CpaBHUTEJIIHO HOBA, ChIIECTByBallaTa IpaBHa ypeada Ha
UMYIIECTBEHaTa OTTOBOPHOCT Ha OAaHKAaTa 3a Hepa3pelleH! eeKTPOHHM IUIATeKHH OIlepaluu ce
OKa3Ba HEJOCTaThUHA, 3alll0TO HE J]aBa ICEH OTTOBOP Ha OCHOBHU 3@ OTTOBOPHOCTTA BBIIPOCH IIPU
U3IMOJI3BAHETO HAa HOBUTE TEXHOJIOTMM, BKJ. NPU AaBTOMATUYHO TE€HEPUpPAHE Ha EJIIEKTPOHHU
IUTATeKHU onepauuu Oe3 dYoBelIka Hameca. TakuBa ca BBIPOCUTE OTHOCHO W3MbIHEHHE
3aIbJDKCHUATA HAa OaHKaTa M OCTAHAIMTE YYaCTHHIM B IUIATEXHHUS TPOLEC, CTAaHAAPTUTE 3a
JbJDKMMA TPUKa, BRIPOCHT 32 BUHATA, IPOTHUBOIIPABHOCTTA, IPUYMHHATA BpB3Ka, U T.H. (§ 3, I, T.
3). Hutupano e wu3cinenBaHe, CIOpe] KOETO KOJIMYECTBOTO HMH(OpMalMs, T€HEPpUPaHO OT
IUTATeKHUTE OIepaluu Ha HWH(OPMALMOHHOTO OOIIECTBO, OTAAaBHA BeYE € HAJIXBBPINIO
UH/IMBUYaJIHUTE CHOCOOHOCTH 3a TIXHOTO pa3OupaHe, MpocieAsBaHe, a OIle MO-MalKo —
KOHTPOJI.

Cnenuanao BHuManue B § 3, I, T. 3 € oTaeleHO Ha TPETUTE HEOTOPUIUPAHM JIUIA —
KpeKepH, HASHTUPHUIMPAIIH ce B eIeKTpOHHATa cpesia Karo miaterna. O0chaeHa € Bb3MOXKHOCTTa

TC Ha TCHCpUpPAT MHOKCCTBO IUIATC)KHHU HAPCKIAHHUA B M3KIIOYUTCIHO KpPAaTKU BPEMCBU



MHTEPBAJIM, BKJI. KaTO M3IOJ3BAT UHPOPMALMOHHU CHCTEMH B aBTOMAaTHYEH PEXHM Ha padoTa.
Koraro pasnonarat cbC cucTeMu 3a U3KYCTBEH UHTEJIEKT, TE3H JIMIA ca B ChbCTOSIHUE J]a UMUTUPAT
JI0 CHBBPIICHCTBO U IOYTHU €JHOBPEMEHHO IOBEIEHUETO, BKJ. MHJWBUIYATHUTE IUIATEKHU
HaBUIM, HA MHOXXECTBO IUIATLM, KaTO MO TO3M HAYMH MNPHIOOUSAT HAJMYHOCTUTE MM IIO
IUIATESKHUTE CMETKH. [locOoYeHo e, 4e TEeXHHUTE IEHCTBUS JIOMBIHUTEIHO CE YJIECHSBAT OT
BBBEX/IAHETO Ha OTBOPEHH CTAaHAAPTH Ha KOMyHUKaIMs. [Ipu Te3u cranaapTH e1HO TaKoBa TPETO
HEOTOPU3UPAHO JIMIIe, TMPUTEKABAIIO EJIEKTPOHHATa MJIGHTUYHOCT U KOHTPOJ BBPXY
NEPCOHATM3UPAHUTE CPEACTBA 32 CUTYPHOCT Ha TUIATE)KHUS MHCTPYMEHT Ha IIaTela, MOXe Ja ce
M0JI3Ba U OT TapaHTHPAHHs OT 3aKOHA JIOCTHI Ha TPETH JIMIA J0 CMETKHTe My. /locTtaTh4yHo €
KpEKepbT Ja MpoOue 3alMTUTE Ha IOCTABUMKA HA IUIATEXKHU YCIYTH 110 MHUIIMUPAHE Ha TUIalaHe
3a J1a npuao0ue JOCTHI A0 MJIaTeKHaTa CMETKa Ha IulaTena npu 6ankara, 0e3 1a € Heo0X0auMO
Jla IPeooIIsiBa 3alIUTUTE HAa camara OaHka. Pasrienano e mpaBoTo Ha MCK Ha IIaTela 1mo o0Imus
pen cpeury JHUIEeTo, MOTYYHIIO IJIAIaHe M0 eJIEeKTPOHHATA TUIATe)KHA ONEepalys, KaTo € H3BEICHO
3aKJIFOUYEHUETO, Y€ YIMPaKHABAHETO My HE rapaHTHUpa MHTEpEcHTe Ha Iarena. Hemo mosede —
O0uxa ce HaKbPHUIU JIOBEpUETO HAa HMH(DOPMAIMOHHOTO OOIIECTBO B IUIATEXKHHS MPOLEC H
YyBCTBOTO 3a CIIPaBEAJIMBOCT Ha 001ecTBoTO Kato usio (§ 3, I, 1. 3).

B § 3, Il e npennokeHo u3ciaeaBaHe Ha [eIUTe U QYHKIIMUTE Ha OTTOBOPHOCTTA Ha OaHKaTa
3a HEepa3pelleHH ENEKTPOHHU IUIaTeXHH OIepalid, KOETO ThPCH TMOJE3HOTO JCiCTBHE Ha
MHCTUTYTa Ha OTTOBOPHOCTTA B aJIeKBAaTHO aJIpeCHpaHe HAa PUCKOBETE B €NEKTPOHHATA Cpela.
WMHCTUTYTHT Ha OTTOBOPHOCTTAa € HAaCOYEH KbM ITOCTUTAHETO HAa HAKOJIKO OCHOBHM Lienu: (1)
OCUTYpsIBAHE BICOKO HUBO Ha 3aIllMTa HA MOTPEOUTEINTE U B YACTHOCT, TAPAHTUPAHETO MM CPEIILy
PHCKOBETE, CBHP3aHU ChC CHUTYPHOCTTA Ha EJIEKTPOHHUTE IIamiaHus; (il) 3amuTa Ha BCHUYKU
MOJI3BaTeNI Ha IUIATEKHU YCIYyTM Ha WH(POPMALMOHHOTO OOLIECTBO KAaTO MM C€ OCHTYpST
e(pUKaCHU M CUTYpPHM IUIATEKHH CHCTEMH U HaJleXJHa Cpela 3a €JEeKTPOHHA Thprosus; u (iii)
CTHMYJIMpaHe Ha OAHKUTE 12 BBBEXKAAT TEXHOJIOTHH, KOUTO rapaHTHpaT Oe30MacHO YCTAHOBSIBAHE
UJICHTUYHOCTTA HAa TOJI3BATEIIS 32 BCUYKH TUIATSKHHU YCIIYTH, TpEJIaraHyl 10 €JIEKTPOHEH IThT,
KaKTO U 32 Bb3MOXKHO Hal-roJIsIMO OrpaHMYaBaHe Ha PUCKA OT U3MaMHU.

[Tocturanero Ha nenute € 00e3MeuyeHO OT KOMOMHHMPAHOTO JAEHCTBHE HA TPU B3aWMHO
0o0BBp3aHN (QYHKIMH: OOe3lIeTUTEeNIHa (KOMIIEHCATOpHA), o0e3neuynTenHa (rapaHlMOHHA) H
npeBaHTHBHA (cTUMynHUpaiia). Te3u QyHKIUN B CBOSI CHHXPOH W B3aUMOJCHCTBUE Ca HACOUYCHH
KbM YKpEIBaHE JOBEPHUETO Ha BCUYKHU IOJ3BATENIM HA IUIATEKHU YCIYyTrd B e(UKACHOCTTA U
CUTYpHOCTTa Ha IUIATeKHUTE CHCTEMH, a Taka — W oOe3leyaBaHe MHTEpPECUTe Ha
nH(POPMAITMOHHOTO OO0IIeCTBO KaTo I1s10. CrernuaneH (GoKyc OTTOBOPHOCTTA TOCTaBsI BBPXY
3amMTaTa Ha MOTPEOMTENNTE KAaTO HaW-YsS3BHUMHTE TIOJI3BATENM Ha IUIATEXKHU yciuyrd. Upes

MCXaHU3Ma Ha MpCpasnpCACJICHUC Ha BPCAUTEC OT HCPAZPCHICHUTC INIATCXKHHU OICPpALUU IIPC3



KOHKPETHUTE CAHKIIMOHHM MPAaBOOTHOLICHUs TA NPSKO HachpyaBa OAaHKHUTE KaTO JUTHKHHUK
IIOCTOSIHHO [J1a 110100psiBaT €(pUKaCHOCTTAa U CUTYPHOCTTA Ha IJIATeKHUTE CUCTEMH.

Bw3neiicTBuero Ha Te3u GYHKIMU € U3CIIEIBAHO B TPU INIaBHU ITOCOKU: KbM IUIATELa, KbM
OCTaHAJUTE YYaCTHUIM B IUIATE)KHUS MPOLEC M KbM OOLIECTBOTO KaTo Isu10. MMyiecTBenara
OTrOBOPHOCT Ha OaHKaTa Ma3M MPSKO MHTEpeca Ha COOCTBEHHMKA HA MAapUYHHUTE CPEICTBA IO
3acerHaTara CMeTKa, 0COOEHO KOraTo MMa KauyecTBOTO Ha morpeOuten. TUTYISpAT MMa IIpaBo
BUHAarM Ja HacoyBa IPETEHLUSATa CHU 3a BB3CTAHOBSIBAHE HA CPEACTBA KbM OaHKara, KOSTO
00CITy’KBa CMETKaTa My, IOpY KOTaTo B IJIATEKHATA OMEPalUs y4acTBa TPETO JIULE — JOCTAaBYHK
Ha yCIIyTH 110 MHUIMUpaHe Ha miamane. B ToBa ce u3passBa AEHCTBHETO Ha KOMIIEHCATOpHATA
(GYHKLHSA Ha OTTOBOPHOCTTA — J1a 3aJIM4YM HEOJIaronpusaTHUS e(eKT OT Hepa3pelleHaTa IIaTexHa
olepanys 3a IaTena Bece eHO N300110 He s € uMaio. Taka BpeloOHOCHUAT e(eKT OT onepanusiTa
OCTaBa B NaTpPUMOHUYMa Ha OaHKaTa.

Ob6e3neunTennara (rapaHIMOHHATA) QYHKIHS, 32 pa3jIiKa OT KOMIIEHCAaTOpHATa (DyHKIIHS,
UMa M3KIIOYUTENTHO MHTEH3MBHO JeicTBHE. Ts € B ChCTOSIHME HPSKO Ja €€ OTpasH BBPXY
IPaBOCYOEKTHOCTTA Ha OaHKaTa M300110 Ja MperocTaBs IJIaTeXHU yciyru. ToBa neiicTBue Ha
oOe3rneunTenHaTa QYHKIUS TPOU3THYA OT YIPAKHABAHETO Ha Haa30pHUTE rpaBomointys Ha BHB
B KAa4eCTBOTO CH Ha JABP)KaBEH OpraH, OCBIIECTBSBAI IUIATE)KEH HAI30p BBPXY CHIIUTE TE3H
IUIATE)KHU CUCTEMM M CBIIUTE TE3W TE€XHU YYAaCTHHIIM, BCE ChC ChIaTa LEd — Ja Ce€ OCUTypH
IEJIOCTTA, CUTYPHOCTTA U CTAOMJIHOCTTA HA T€3U CUCTEMH U TSAXHOTO HAJEKAHO (PyHKIIMOHUPAHE.

3aab/DKeHHeTo Ha OaHKaTa Ja BB3CTAHOBHM CpEJCTBAaTa IO HepaspelleHara IJIaTexHa
oriepanysi, TOpy KOraTo HE € IEHCTBUTEIEH HOCUTEN Ha OTTOBOPHOCTTA 32 HEHHOTO M3BHPIIBAHE,
ce sIBSIBa JIOITBJIHUTENIEH U OIIe MTO-CHJICH CTHUMYJI 32 TOYHA MpeIeHKa Ipu 1300pa 1 Ha TUIaTeXHA
cucreMa, B KoATO yuyacTBa. Taka nedcTBHeTO Ha oOe3neuuTenHaTa (TapaHLMOHHATA) (QyHKIUSA
JIOII'BJIHUTENTHO C€ MOJICKJIBA U OT CHHEPrHYHUs e(eKT Ha ChBKYIIHATa IMpEleHKa Ha BCUYKH
y4YacTBAIlM B €HA IJIATEKHA CUCTEMA JIOCTAaBYHIIN Ha TUIATE)XKHU YCIYTH, KOETO 110 HEOOXOTUMOCT
NPENOCTaBsl CHIIECTBYBaHE CaMO Ha IUIATEKHW CHCTEMH, JOCTaThUHO HAACKIHU 3a Ja
MOTHBHUPAT JI0CTaThUHO HA OpPOM YYaCTHUIIM Ja y4yacTBaT B TAX.

Ot apyra cTpaHa, BCEKHM YYaCTHHK, B T.4. M OaHKarTa, ce sIBSIBA CWJIHO CTUMYJIHMpaH Ja
o100psIBa MPOIIECUTE CH 32 CUTYPHOCT, JlJa MHBECTHPA B MHOBAIIMH M TEXHOJIOTHH, KOUTO MOTaT
Jla My TapaHTHPAT Bh3MOKHO HAi-TOJSIMO OTpaHWYaBaHE HA PUCKA OT M3MaMH, OTKOJIKOTO Onxa
IO MOTHUBHUPAINA CYMHUTE, Bb3CTAHOBEHH I10 OTJEIIHUTE HEpa3pelleH! IUIaTe:KHU onepanuu. Taka
ce KOMOMHUPA NPOSIBICHUETO Ha 00e3MeUnTeNIHATa C IPeBaHTUBHATA (CTUMYUpaIiara) QyHKIus
Ha OTTOBOPHOCTTA.

[Maparpad 4 e mocBeTeH Ha TpPAaBHUTE OTHONICHHWS MEXIy OaHKAaTa W IUIaTena IIo

CJICKTPOHHATA IUIATCIKHA OICpanuss KaTo OOCKTHMBHO OCHOBaHUE Ha MMPOTHUBOIIPABHOCTTA. 3a



[EJIUTE Ha U3CJIeIBaHe TIPOTHBOMPABHOCTTA HA ITBPBO MACTO € HEOOX0IMMO J1a Ob/IaT ONpeIeICHH
YYaCTHUIUTE B IUIATEXKHUS IIPOILIEC, JOBEI 10 HEpa3pelIeHaTa IIaTe)kKHa orepalus, a cjaea ToBa 1
ChABPKAHUETO Ha OTHOIICHUATA TIOMEXKTy UM, KaKTO ¥ Bpb3KaTa UM C IPOTUBOIIPABHUS PE3yJITaT
— HepaspelIeHara miaTexHa onepaius. [lo-crenuanto, 3a 1a ce u3ciaeiBa OTTOBOPHOCTTA TPsOBa
na ObJie yCTAaHOBEHO KOE TOBEJICHUE HAa 0aHKaTa KaTO yYaCTHHUK B TUIATEKHHSI MPOLIEC CE SBSIBA
MIPOTHBOIIPABHO M CTOM B OCHOBATa Ha Hepa3pelleHaTa eJICKTPOHHA IIJIaTe)KHA OTlepaIius.

N3sicHeHo e, ye OTrOBOPHOCTTA Ha JIOCTABYUIINTE, KOUTO MMAT Ka4eCTBOTO HAa TTOCPETHUIIN
B IUIATEKHUS TIPOILIEC MEXIY JOCTABUMKA, MHUIIMHMPAT HEepaspelieHaTa IJiaTexHa onepamus, u
JIOCTaBYMKa 3aBEPUJI CMETKaTa Ha IMOJIyJyaTess Ha IUIalaHeTo 1o Hesl, HE € 32 camaTa Hepa3pelieHa
maTe)xxHa onepanusa. Korato HUKOW OT MOCPEAHUIIUTE HE BOJM 3acerHaTaTa OT HepaspelieHaTa
IUIaTeXKHa ONepanus CMETKa, MO MPaBUIO Te3W YYACTHUIM B IUIATEXKHHUS IMPOLEC HIMAT
OTHOILICHHUS C YBPEJIEHOTO JIUIE — TIJIaTel], U He TMOJydaBaT OT HEero IUIATeKHOTO HAPEXKIaHE T10
OCTiopeHaTa KaTo HepaspelleHa IiaTexHa oneparnus. OTrOBOPHOCTTAa HA TE€3M YYACTHHUIU KbM
mjiaTena, ako ¥ Korato Bb3HUKHE TaKaBa, € Ha U3BbHIOTOBOPHO OCHOBAHHE.

B § 4, I ce noka3Ba, ye OaHkaTa MMa IEHTPAITHO MSICTO B CUCTEMATa OT MIPAaBOOTHOIICHUS
MIPU U3BBPIIBAHE HA CJICKTPOHHU TUIamaHus. OT BCUYKU IOCTABYUIM HA IJIATEKHHU YCIYTH CaMO
OaHkara e JIMIIeH3UpaHa Jja BIOroHadupa u chxpansiBa napu. HezaBucumo oT 1oroBopHaTa pamMka,
B M3CJIEABAHETO C€ JIEMOHCTPHUpPA, Y€ MPHU H3BBPIIBAHE HA EICKTPOHHH IUIATSIKHH OTCPALMH
OaHKaTa BCTHIIBA C TUIATEIA MO €JIEKTPOHHOTO IJIallaHe B JIB€ B3aUMHO CBHP3aHU, HO HAITBIHO
paznnunu npaBHu oTHomieHus (§ 4, II). Ot emna crpana, OaHkaTa BCTHIIBA B IIJIATEKHO
OTHOIIIEHUE, TI0 KOETO AePUHUPA TIATEHKHUSI HHCTPYMEHT M HOCH OeJe3UTe Ha MPOCTO MapUuIHO
MPaBOOTHOIIIEHUE. A OT Jipyra cTpaHa — B IIPaBHO OTHOIIEHUE, 110 KOETO OaHKaTa OTKPHBA U BOIHU
CMETKa C OHJIaH JIOCTBI, MO KOSITO C€ OCUIypsiBa MOKPUTHUETO Ha IJIAIIAHETO C IJIATEKHUSA
UHCTPYMEHT.

N3non3BaneTo Ha MiaTeXHUS UHCTPYMEHT 3a JOCTBII JI0 TUIATEKHATA CMETKA B HUHTEPHET
WJIU TIOCPEJICTBOM YCTPOMCTBO, KOETO MOJKE JIa C€ M3IOJI3Ba 3a IUCTAHIIMOHHA BPb3Ka, 00yCiIaBs
aKIIECOPHUS XapakTep Ha T€3W OTHOUIEHUs CIPsSMO JOTrOBOpA 3a IJIaTeXHATa CMETKA C OHJIAWH
JIOCTBII, OCUTypsIBaIlla MOKPUTUE Ha MIIalaHeTo. To3u JOCThI IUMUTHPA BUAA HA U3MOJI3BAHUTE
TJIATS)KHU WHCTPYMEHTH W OTIPEeNis 3aIbJDKCHUSTA HAa CTPAHUTE TI0 JIOTOBOPA MPHU U3ITBIHECHUE
Ha eJIEKTPOHHATA TIJIaTe)KHA ornepanus. Hem3mbaHeHneTo Ha Te3H JOTOBOPHU 3abJKEHUS 9€CTO
oOycraBs HepaspelleHaTa eJIeKTPOHHA IUIaTeXHa oreparys KaTo MPOTHBOMPABEH pe3yiTaT U
MPEeIIOCTaBKa 3a Bh3HUKBaHe Ha oTroBopHocTTa (§ 4, I, T. 1).

M3nbiHeHneTo Ha 3aab/DKEHHETO Ha OaHKara J1a OTKpUE CMETKa IMpeiCTaBisaBa
MPEANOCTaBKa 3a W3MBJIHEHUE HA OCTAHAINTE M 3aTBbJDKCHUS, BKJ. ChXpaHEHHWE HA TMapu U

perucTpupaHe Ha IUIaTEKHU ONEpaLuu Che cpeacTBa o cmetkara (§ 4, I, . 2). Peructpupanero



0 CMeTKaTa uMa rpaBoMepeH xapakrep. C akTa Ha perucTpaius ce oTpas3siBaT MPEXBbPICHUTE U
MOJTy4YeHUTE OT OaHKaTa Mapu4HU CPECTBA B Pe3yJITaT Ha IUIAIIAHUS, BKII. €IEKTPOHHH, [10 KOUTO
CTpaHa e TUTYJISIPAT Ha cMeTKaTa (a He OaHkaTa). BoneunssiBiennero Ha 0aHkaTa, KOETO ce ChAbpKa
B aKTa Ha PErucTpanus 10 CMETKaTa, II0 €CTECTBOTO CHU INPEACTaBIsABA NPU3HABAHE HA BE4e
BB3HUKHAINTE MOCIEAUIM OT (pakTa Ha TuramiaHeTo. baHkara perucTpupa, a He Ch3AaBa TE3U
nocienunu (§ 4, 11, T. 3). 3aroBa 3anucure Ha 6aHKAaTa IO CMETKATa HAMAT KOHCTUTYTHBHO, @ CAMO
JeKJIapaTUBHO JelcTBue. B 13-meceueH Cpok TUTYIApSAT Ha CMETKara MOXe Ja o0opu
YCTaHOBEHATa B 3aKOHA MPE3yMIMs, Y€ IUIALIAHETO € M3BBPILIEHO, KaTo OCHOpU C IMPOCTO
BOJIEH3SIBJIICHUE aKTa HA pErucTpalus Ha IJIaTeKHaTa Olepanys 1o CMeTKara.

[Taparpad 5 ce 3aHMMaBa ¢ WU3ACHABAaHE Ha OCOOCHOCTHTE HA CAHKIMOHHOTO
MIPABOOTHOLICHHE — HETOBUTE CTPaHH, CHAbPKAHHWE M OOCKT, B TAXHATAa B3aUMHA BpPB3Ka H
oOyciioBeHOCT. 3a OTIpaBHa TOYKa CIyXKM creunuanHara npaBHa ypenda B 3IIYIIC Ha
OTTOBOPHOCTTA Ha OAHKaTa 3a HEpa3peIIeHU €JIEKTPOHHU IIJIATEKHU ONEpPaliH, KOSITO € IPeIMET
Ha MbJIHA XapMoHM3alus ¢ mpaBoTo Ha EC, u MICTOTO Ha MHCTUTYTa Ha OTTOBOPHOCTTA B
CUCTeMaTa Ha MPaBHOTO peryiupane. [IpeaBua JOroBOpHUS XapakTep Ha MPaBHUTE OTHOIICHUS
Mexay OaHKaTa M IUIaTela Mo eJeKTPOHHATA IUIaTe)XHA OIepalus, Ta3u ypenda € pasrienaHa
KaKTO B CBOTHOILIEHUE C OOlIMs PEKUM Ha JOroBopHara orroBopHoct B 33/l, Taka u B
CHOTHOILIEHUE ChC CIEIHalHaTa ypenda Ha OTTOBOPHOCTTAa Ha JOBEPEHHMKA MO JOrOBOpa 3a
nopbuka (§ 5, I, T. 1) u Ha Bnorompuemarens mo qoroBopa 3a 6aHkoB napuyeH Bior (§ 5, I, T. 2).
JleMOHCTpHpaHO €, Y€ HE3aBUCMMO OT MaHJaTHaTa NpPUPOAAa Ha IUIATEKHOTO OTHOIICHHE
MHO’KECTBOTO pa3nopea0u, NPUIOKUMHU KbM JI0TOBOpa 3a IOpbUKa, HE HAMHUPAT IPUIIOKEHUE.

Bbnpekn, ye mma KayecTBOTO M Ha BIIOronpuemMarenl Mo OaHKOB MAapUYeH BIOT IO
pPaMKOBHsI JOTOBOp 3a IUIATEXHU YCIYT'M C MpPECTallMOHEH eJIeMEHT, OaHKaTa He MOXe Ja ce
[1030BaBa Ha CBOATA JOOPOCHBECTHOCT, aKO IJIATHU cyMara [0 Hepa3pelleHa MiaTexHa oneparus
Ha JIMIIEe, KOETO Bb3 OCHOBA Ha HEIBYCMUCIIEHU OOCTOSTENICTBA CE€ SIBSIBA OBJIACTEHO Ja s MOJIYy4Yd
(§ 5, I, 7. 2). B Ta3zu Bpb3Ka € aHAJIM3UpPaAH U MHCTUTYTa Ha myTaTuBHUS Kpeautop (§ 5, I, T. 3).
N3sacHeHO e, ue cielx MpUeMaHe Ha CleluanHaTa ypeada Ha OTIOBOPHOCTTa Ha OaHKara 3a
HepaspelleHn TiarexxHu omepanuu B wi. 13, am. 1 3IIIIEIUIIC (oTMm.) u mocineaBamiure s
pasmopendu, Bk wi. 79, an. 1 3IIVIIC, mpasunorto Ha ui. 75, an. 2 33]] mpectana /1a CIy»u KaTto
OCHOBaHUE 3a 0CBOOOXK/1aBaHe Ha OaHKUTE OT OTTOBOPHOCT. B chaeOHaTa nmpakTuka ypeadara Ha
OTroBOpHOCTTA Ha O6ankara mo wi. 79, an. 1 3IIYIIC ce npuema kaTo cnernuaiHa Mo OTHOIIEHHE
Ha MpaBUIIOTO 1o wiI. 75, an. 2 33]1.

AHanu3upaHu ca cyOeKTHTe Ha CAHKIMOHHOTO MPAaBOOTHOIICHHE (TOJI3BATENIUTE H
JIOCTaBYUIIUTE HA IJIATEKHU YCIYTH). 3a [IeJIUTE Ha U3CJIEIBAaHETO KaYeCTBOTO HA YBPE/IEH CYOeKT

MOXC Ja uMa CaMoO IIaTCUbT — (I)I/I3I/I‘{CCI(O WX FOPUIUYCCKO JIMIEC, YUATO CMCTKA IIPU 6aH1<aTa,



ce sABsIBa MPSAKO 3acerHara OT HepaspelleHaTa IaTekHa omnepauus. Korato mmarenst uma
KaueCTBOTO U Ha MOTPEOUTEN, TOU ce IoJi3Ba OT criennainHa 3ammra (§ 5, 11, T. 1). Koraro miarenst
HE € MOTpeOuTel1, CTpaHUTE UMAT MO-rojisiMa cBOOOAA J1a TOTOBOPAT OCBOOOKIaBamiu kiay3u. He
BCHUYKH JJOCTABYMIIN HA TUIATE)KHU YCIIYTH MOTAT Jla ca CyOeKTH Ha oTroBopHOCTTa. CaMo KOraro
BOJST 3acerHaTara OT Hepa3pellleHaTa IUIATe)KHA ONepalus CMETKa Ha IUiaTena, OaHKUTe,
IJIATeKHUTE UHCTUTYLUH U JIpY>KECTBaTa 3a €JIEKTPOHHHU Mapu ca CyOeKTH Ha OTTOBOPHOCTTA (§
5, II, 1. 2). JloctaBuunure Ha YyCIYrd [0 HHUIMUPAHE Ha IUIAIIAHE HE TMPEJCTaBJIsABAT
CaMOCTOSITEJIHA IPyIia JOCTABYMIIM HA IJIATEKHU YCIIYyTH.

Karo cyOGexTtn Ha OTroBOpHOCTTa OAHKUTE U IUIATEKHUTE WHCTUTYIMU Ca pasriie/laHu
MOOT/ACIHO U B CpaBHHUTEJEH IUIaH. M3gCHEHO e, 4e KauyecTBOTO Ha JIOCTABUMLM HA IUIATENKHU
YCIIyTHU Ha HTHPOPMAIIMOHHOTO OOIIIECTBO MOTaT J1a UMAT HE BCUUKH OaHKH, a CAMO YHUBEPCATHUTE
O0aHkM (KpeIUTHU MHCTUTYLUU) — OaHkuTe mo wi. 2, an. 1, . 1 3KU (§ 5, I, 1. 3). 3a paznuka ot
OTHEMAHETO Ha JIMIICH3a HA IJIaTeKHA MHCTUTYLHUS WM JPY>KECTBO 3a CJIEKTPOHHU MapH, C
OTHEMaHEeTO Ha JIMIIeH3a ASHMHOCTTa Ha OaHKaTa ce MpeKpaTsBa U Ce U3BBPIIBA MPUHYIUTEIIHATA
1 mukBuaanus. [lnaTexkHuTe MHCTUTYIIUM MOTAT /1a OIbPKAT IJIATeKHU CMETKH €IMHCTBEHO 32
W3BBPIIBAHE HA TUIATEKHU OMEPAllMM W ca JUTHKHU Ja BllaraT MOJY4YEHUTE 3a TSIX CpPEACTBa B
3ammTHa 0aHkoBa cmeTka (§ 5, I, T. 4). 3a paznuka ot XunoTe3ara Mpu MHUIMUPAHE HA TUIAAHe
3aCerHaTUsT IUIaTell ce SIBSBa TPETO JIMIIE B OTHOLIEHUETO MEXIY IUIaTeXHATa MHCTUTYLUS U
OankaTta. Toil HAMa TpsSK MCK 3a BBH3CTAHOBSIBAHE HAa Cymara MO Hepa3pellleHaTa IUIaTeKHa
orepaiusi KbM OaHKaTa, BOJIEIIa 3allIUTHATA CMETKA, MaKap U CpPeJICTBATa MO Hesl 1a ca HETOBH U
Jla He TIOJITIeXKAT Ha MPUHYAUTEIHO U3ITHIIHEHNE 32 3aIbJDKEHUS Ha TJIaTeKHATAa HHCTUTYIIHS.

ChIbpKaHUETO Ha CAHKIIMOHHOTO MPaBOOTHOIIEHHE € pasriefaHO KaTo KOMILUIEKC OT
3aIbJDKEHUETO 3a TOMpaBsSHE HA NMPUYUHEHHUTE BPEIU U CYOCKTHBHOTO MPaBO Ha yBpPEICHUS
maTel] Ja UCKa MOoIpaBsHEe Ha NMPUYMHEHUTE BPEAW OT Hepas3pelleHaTa eJIEeKTPOHHA IJIaTeXHa
onepanusi. Onpenensno 3HauYeHue UMa HE caMO KOHKPETHOTO ChIbp)KaHHE HAa CAaHKIIMOHHOTO
MPaBOOTHOIIIEHUE, HO W HeroBara auHaMuka. HepaspelmieHara maTe)kHa oriepaius BOIH JI0
dakTHyecKa JHUIca Ha pa3loIaraeMocT 10 3acerHarara CMeTKa, BHIIPEKU TOCTaThUYHUTE IO Pa3Mep
npaBa Ha TUTYJAps cperty O6ankara (§ 5, III, 1. 1). CKOpOCTHOTO ypex/1aHe Ha OTHOLICHHUSATA € B
WHTEPEC M Ha JIBETE€ CTPaHU, Thil KATO OrpaHHYaBa pa3Mepa Ha BPEIUTE — MO-MaJKO HAJICKHO
OTOPHU3HMPAHU TUIATS)KHU HAPEKIAHUS 1e ObJaT HEMPaBOMEPHO OTXBBPJICHHW IMOPAJIU JIUIICA Ha
JOCTaThYHO pazmoiaraeMoct mo cmetkata (§ 5, III, T. 2). 3aroBa aBTOMaTUYHOTO M HEe3a0ABHO
peanu3upaHeTo Ha OTTOBOPHOCTTA 4pe3 ,,smart contract BOAU 10 MUHUMHU3UpPAHE HA BPEIUTE,
KaKTO ¥ CIIOCOOCTBA 3a MO-BUCOKOTO JIOBEpHE HA MH(POPMAIIMOHHOTO OOIIECTBO B HAACKTHOCTTA

Ha TUIaTeXHara cucrema kato msuto (§ 5, 111, 1. 2).



N3cnenBan e u 00eKTa Ha CAaHKLIMOHHOTO MpaBooTHoUIeHne. OOEeKT Ha 3aKpHiia ca KaKTo
MHTEPECUTE Ha YBPEJCHHUS IJIaTell, TapaHTHpaH ¢ ObP30TO U JIECHO Bb3CTaHOBSIBAHE Ha CyMara Io
Hepa3pelleHaTa IUIaTeXHa ONepanus, BKI. IMbJIHa 00e3Bpela Ha MPEThbpPIEHUTE BpEAH, Taka U
MHTEPECUTE Ha OCTAHAINTE YYACTHHULM B IUIaTEXHATa CUCTEMA — Ype3 HajaraHe Ha BHCOKH
CTaHJAPTH 33 CUTYPHOCT M HAJEKHOCT Ha IUIATeXKHATAa CHCTEMa, Mpeana3Ballyd I'M OT ObACUIH
3aryOM OT Hepa3pellieHH IUIaTeKHU oOmepauud. [apaHTupaHu ca W HMHTEpECUTEe Ha
MH(OPMALIMOHHOTO OOIIECTBO KATO I[SJI0 BCJIEACTBUE HA ChYETABAHETO HA CHHEPTUUHUS €PEKT OT
ChBKyIIHaTa IIpEllCHKa Ha y4yacTBAallUTE B IJATE)KHATAa CUCTEMAa M YIPaXXHSIBAaHUS IUIATEXKEH

Hamzop (§ 5, IV).

I'maBa I1. IlpaBHa CLITHOCT HA MMVYIIIECTBEHATA OTTOBOPHOCT HA 0aHKATA 32 Hepa3peneHu
IJIATEKHHU ONepalyn.

Bropara riaBa e nmocBeTeHa M3IsUI0 HA IpaBHATa PUpPOAa Ha OTTOBOPHOCTTA Ha OaHKaTa
3a HepaspelleHU EJNEeKTPOHHU IUIaTeXKHU onepauuu. B § 1 or u3noxeHuero ce oKa3Ba
MPUHAJJICSKHOCTTA M KbM POJIa Ha IPasKJaHCKaTa OTTOBOPHOCT. [InaTexXHUSIT HAI30D HE € eIEMEHT
HA CAHKIMOHHWUTE MPABOOTHOLICHHS, a Ha APYTU, PA3IUYHU OT TAX, Pa3BUBAILU CE MEXKIY
HEHTpaIHaTa OaHKa KaTo JbpP>KaBeH OpraH U OaHKUTE — KaTo MoaHan30pHu juna. Kato cybekTu
Ha THPTrOBCKOTO MPaBO OAHKUTE ca PaBHONOCTABCHH TIOMEXIY CH, BKJI. U C IICHTpaHaTa OaHKa.
[lenTpannara OaHka JeWcTBa Karo IOPUIMYECKO JIMIE, KOTaToO BIM3a B IUIATEKHU
MPaBOOTHOIICHMSI, a HE KaTo AbpiKaBeH opraH. Jlunceart O6ene3u Ha BIACT U MOJYMHEHUE.

JleMOHCTpUpaHO € HaJuYMeTo M Ha OCHOBHMSA BHUJOB NPHU3HAK Ha TIpaxkJaHCKaTa
OTTOBOPHOCT — 33IbJDKEHUETO 32 0€3BBb3ME3/THO MOMPABSHE HA TPUUYUHEHHUTE APYTUMY BPEIU Upe3
oOe3mieTeHneTo. B wu3crneaBaHeTO MOCIENOBATEIHO € TPOBEACHO pa3rpaHUYEHHETO Ha
UMYIIIECTBEHaTa OTIOBOPHOCT Ha OaHKaTa 3a Hepas3pelleHara I[IaTekHa oOmepalus W
HEOCHOBATEIHOTO oboratsiBane. [locoueHo e, ue KaTo rpa)aaHcKka OTTOBOPHOCT OTTOBOPHOCTTA
Ha OaHKaTa He BKJIOYBa IJJaTeHaTa 0e3 MpaBHO OCHOBaHHE CyMa OT 3acerHarara CMeTKa Ha
yBpeACHUS TIIaTell.

[Taparpad 2, I ce 3anuMaBa ¢ aHanM3 Ha WMYIIECTBEHATa OTTOBOPHOCT Ha OaHKara 3a
Hepa3pelieHaTa MjaTexKHa OmNepalus B €JIeKTPOHHA cpela Ipe3 MpU3Mara Ha TPaJAUIIMOHHOTO
JIeJieHEe Ha TPakJIaHCKaTa OTTOBOPHOCT Ha JIETUKTHA U JJOTOBOPHA, KAKTO U OTKPUTUTE BBIIPOCH,
KOUTO TOBA JIeJIEHE MTOCTaBs Ha IpakThka. HakpaTtko ca 00Cch/ieHN XapakTepHUTE BUI0BU Oenes3u
Ha JICTUKTHATA U JOTOBOPHATa OTTOBOPHOCT, U3BEICHU B TOKTPUHATA U chleOHaTa mpakThka. Ha
0a3zaTa Ha peauIa MPUMEPH € IEMOHCTPUPAH YCIOBHUS XapakTep Ha ToBa neneHe. [IpencraBenu

ca Ppa3M4YHUTEC TCOPETUYHU BB3IJICOU. Huro AOrOBOpHaTa OTrOBOPHOCT € Iocjeauna OT



HCU3IMIBJIHCHHUCTO CaMO Ha IMOCTHU IO JOTOBOp HNpCAIICCTBAIIU 3adbJIKCHUA, HUTO ACIMKTHATA
OTTOBOPHOCT MMa 32 U3TOYHUK CaMO ChCTaBUTE HA JEJIUKTA OT BPEMETO Ha PUMCKOTO MPaBo.

B anammza ce KoHCTatupa, 4e MPOLECHT IO OIpelaeisHe MPUHAAICKHOCTTa Ha
OTTOBOPHOCTTA HaA 6aHKaTa 3a HCPA3PCUICHU IIATCIKHU OIICpall KbM CAWHHA WKW APYTHUA BUI
TpaXXJaHCKa OTTOBOPHOCT CC€ sABABA U JOIIBJIHUTCIIHO 3aTPYAHCH. B mmarexxaus nmponec, BKII. B
eJIEKTPOHHA Cpela, MeXJay OaHKaTa Karo JOCTAaBYMK Ha TUIATEKHH YCIYTH W IOJ3BaTessd Ha
IUTATeXKHU YCIyrd (IUlartel WiId Tojy4aTell), MOorar Ja Bb3HUKHAT pa3IU4YHU JOTOBOPHU
MMPaBOOTHOLICHUA W OHNPCACIAHCTO Ha IIpaBHaTa CACJIKa WJIW CHCIKA — HU3TOYHHMK Ha
00JIMTallOHHOTO 33IbJKEHUE, OT HEU3ITBIIHEHUETO Ha KOETO BpeJaTa Ipou3THYa, He € JecHo. OT
Jpyra cTpaHa, OTTOBOPHOCTTa Ha OaHKaTa € ClIe/ICTBHE Ha 3aKOHOBO ype/eH (DaKTUUeCKU ChCTaB,
Mopajy KOETO 3a aHTAXKHUPaHETo 1 € 0e3 3HaueHHe HeHUsI XapaKkTep — 0€3BMHOBHA WJIM BUHOBHA.

B § 2, II e ananm3upana xumore3aTa OTIOBOPHOCTTa Ha OaHKaTa 3a Hepas3pelieHU
TUTATeXKHU OTEpanuy Aa 0bJie TPUYUCIICHA KbM JCITUKTHATA OTTOBOPHOCT KaTo MpoeCHoHaIeH
NEJUKT, TPEABUACH B crenuaieH (akTUYecKd CbcTaB. B Ta3u Bpb3ka, 0COOEHOCTUTE Ha
JEIUKTHATa OTTOBOPHOCT Ca CHIIOCTAaBEHU C OCOOEHOCTUTE Ha OTTOBOPHOCTTA Ha OaHKaTa 3a
Hepa3peleHN TUIATe)KHU onepannd. B 3akimodeHne e HarpaBeH 000CHOBAaHUST W3BOJI, Y€ MaKap
OTTOBOPHOCTTAa Ha OaHKaTa 3a HEpa3pelleHH IUIATeKHHU OIMEpallud Ja UMa HAKOW IPHIUKHU C
JEIUKTHATa OTTOBOPHOCT, TS HE MPUHAJICKHA KbM TO3H BHUJI IPa)KIaHCKa OTTOBOPHOCT.

AHanu3bT NOKa3Ba, Y€ OTTOBOPHOCTTA Ha OaHKAaTa 3a Hepa3pelleH! TUIATEKHH Onepaliu
HE TpHUTEKaBa HAW-TUMUYHMS OeNer Ha JEeNUKTHAaTa OTTOBOPHOCT, MPU KOSTO BPEAOHOCHOTO
MOBEJICHUE HE CE M3pa3siBa B HEM3IBJIIHCHUETO HA MPEIX0Kaam] ooauraimorne aur. Hampotus,
OTTOBOPHOCTTA Ha OaHKaTa 3a HEpa3pelleHU IUIATeKHU Olepallid BUHATWM C€ MpEAIIecTBa OT
OTHOCHUTEIIHA MIPaBHA BPB3Ka C TUTYJISIPS HA 3aCETHATOTO OT OIepalusTa npaBo uiu omaro. Jlopu
Ja TpUeMeM, Y€ TapUyHUTE CpelCTBa MO CMeTKaTa ca OOEKT Ha abCONIOTHOTO TpPaBO Ha
cOOCTBEHOCT Ha TUTYJISAPSA Ha CMETKaTa, TC HAMAT BCIICCTBCH Cy6CTpaT KaTto 0Jlaro ¥ TAXHOTO
3acsiraHe ce MpelecTBa U 00yciIaBs OT HAIMYMETO Ha JOTOBOPHA Bpb3Ka Ha OaHKaTa C TUTYJISAPS
uM. B paMkuTe Ha Tazu oOnuranyoHHa Bph3ka MMEHHO OaHKaTa OTKpHBAa M BOJM 3acerHarara
cMeTka. Jlaxke ga ce TBbp/IM 3a TAKOBA 3acsraHe € CIOPHO, Thi KAaTO B3EMAHETO Ha TUTYJSPS HA
CMETKaTa He ce€ NMPOMEHsI MpH JIUIcaTa Ha ChIJVIAaCHE 3a PA3NOPEIUTENIHU JACUCTBUS OT HEroBa
CTpaHa, KaKBOTO ChIIacue OE3CHOpHO JIHMIICBA MPHU PETUCTPUpaHE Ha Hepa3pelleHa IJIaTekKHa
omeparusi. Jlopu camusT QakTUUECKH CHCTaB Ha OTTOBOPHOCTTA Ha OaHKaTa 3a HEpa3pelleHH
MJIaTEKHU  ONEpallMM  MPEANOCTaBs OTHOCUTEJIHMS  XapakTep Ha 3a0bJDKEHHUETO 3a
BB3CTaHOBABAHEC, TBUA KaToO caMo AOCTAaBUUKDBT Ha IJIATC)KHHU YCIIYTH, KOWTO BOJM 3ace€rHarara oT

HEpa3pCuICHaTa MjiaaTcXKHa orncpannsa CMETKA, IbJI’)KH Bb3CTAHOBABAHC HA CyMara 110 HEs.



B uscnenBanero ce aHanmu3upa BTOPUYHHUS XapakTep Ha OTrOBOPHOCTTa Ha OaHKaTa,
oOciy»Ballla 3acerHataTa OT HepaspelleHaTa IUIaTeKHAa OMNepalus CMETKa, KOSITO Bb3HHUKBA
Mopaay MpeIIecTBAIY U KOHKPETHO YPEICHH 3abJKEHHS M0 BOJICHE Ha CMETKaTa C OCUTypeH
OHJIalH JocThl. [Ipy nuaTexHUTE CMETKU C OCUTYPEH OHJIAMH JOCTHII M3IBJIHEHUETO HA TE3U
3albJDKEHUSl € JKEIaHO M ThPCEHO OT TUTYJISIpS Ha CMETKara. 3aToBa CE€ Hajara u3Boja 3a
MO3UTHBEH, a HE HETaTHUBEH UHTEPEC Ha TUTYJISPS Ha cMeTKkaTa. HeroBusar nunrtepec e 1a u3nosisna
OHJIAliH JIOCTBhIIA JI0 CMETKaTa, KaKTO M HW3JaJeHUTEe OT OaHKaTa IUIaTeXHU WHCTPYMEHTH,
OCHUTYpSIBAIIM OTJAJICYEH JIOCTBII J0 MAPHUTE 110 CMETKATa My, 32 U3BBPIIBAHE HA ObP3U U CUTYpPHH
pasIuialllaHusl B €JIEKTpOHHA cpena. ToBa M3KIHOYBA IPUCHUIUS 3a JEJIUKTHATA OTTOBOPHOCT
HEraTHBEH WMHTEpEC 3a 3ala3BaHe Ha ChHIIECTBYBAIIOTO MPABHO IMOJIOKEHHE HEIPOMEHEHO. 3a
O'BJIHOTA B W3CIEABAHETO Ca HAMPABEHH pa3TpaHMuYEHUs] ¢ OTTOBOPHOCTTA Ha JIOCTaBUMKA Ha
IUIATeKHU YCIyTU 10 HWHULMUPAHE Ha IUIall[aHE M OTrOBOPHOCTTA, NPU KOATO Bpenara OT
HepaspeleHara IUlaTe)KHa omepanus € OWia MpuYMHeHa OT JeiicTBue wiu Oe3neiicTBue Ha
CITyKHUTEJ, TPEJICTAaBUTEI WM KJIIOH Ha IOCTAaBUMKA Ha TUIATEKHH YCIIyTH WU Ha MOAU3IbIHUTEIS
Ha OaHKara.

B § 2, 1Il e ananu3upana u Xurore3ara OTTOBOPHOCTTA Ha OaHKaTa 3a HEpa3pelIeHU
IUTATEKHU Olepauuy Aa ObJe NpUYUCIEHAa KbM JOrOBOpPHAaTa OTrOBOPHOCT. B Ta3um BpB3Ka,
0COOCHOCTHUTE Ha JIOTOBOPHATa OTTOBOPHOCT Ca CHIIOCTABEHU C OCOOCHOCTUTE Ha OTTOBOPHOCTTA
Ha OaHKaTa 3a Hepa3pelleHU IUIATeKHU omnepanuu. Ts ChIIO MMa BTOPUYEH XapakTep H
NPENOCTaBsl HEM3MbJIHEHUE HAa MPEJBAPUTENIHO ChIIECTBYBAIM OOIMTallMOHHH 3aJbJKEHUS,
BB3HUKHAJIM Bb3 OCHOBA Ha CKJIIOYEH JIOTOBOP C TUTYJSps Ha cMmeTkaTa. M mpu Hes e Hamuie
HaKbpHSIBAaHE HA MO3UTHBHUS MHTEPEC Ha IUIaTela MOpaju HEU3IIbIHEHWE Ha Mpe/IiecTBallu U
KOHKPETHO YPEIEHH 3aIbJKEHUS 110 BOJEHE HAa CMETKATa C OCUTYPEH OHJIaiH A0CTbhII. Bb3 ocHOBa
Ha HalpaBeHUs aHalu3 obaue, € JOCTUTHATO /10 3aKJIF0YEHUETO, Ye MpeIBU 0COOEHUTE CH Oerne3n
OTTOBOPHOCTTA Ha OaHKaTa 3a Hepa3pelleH! IUIATeXHU ONepallui B €JIEKTPOHHA Cpeia, BHIPEKH
NPWIMKUTE C JOrOBOpHaTa OTTOBOPHOCT, HE MOXE Ja C€ ONpelead U Karo JOroBOpHa
OTTOBOPHOCT.

N3cnenBaneTo mokasBa, ye 3aKpujaTa P OTTOBOPHOCTTA 33 HEPA3PELICHM IUIATEKHU
orepanuu Jajeue HaAXBBbpPJS TECHUTE PAMKH HAa KOHKPETHOTO OOJIMTallMOHHO OTHOUIEHHE
Kpeautop (yBpeneH IaTell) — JUIbXHUK (OaHka, oOciyxBamia cMmeTrkara Mmy). [1o3uTuBHUAT
MHTEpeC Ha MOJ3BaTeNIMTe Ha MUIATEKHU YCIyTU B MHPOPMALMOHHOTO OOIIECTBO ce obe3neyana
OT CJIO)KHAa JMHAMUYHA CHCTEMa OT B3aUMOCBBP3aHM IPABOOTHOLIEHMSI MEXKIY Ppa3/IndHHUTE
y4aCTHUIM B IUIaTeXHUs mpoiuec. OCBEH HHTEpecUTEe Ha IMPSKO YBPEIEHUS IuIaTell OT
Hepa3pelleHara IjaTe)kHa onepanus, KOCBEHO MOoJydyaBaT 3aKpuiia MHTEPECUTE U HAa OCTaHAJIUTE

y4aCTHHULIM B IIJIATC)KHATA CUCTEMaA — JOCTABYHUIU W IIO0JI3BATCIIM Ha IUJIATC)KHHU YCIYT'M Ha



UH(POPMALIMOHHOTO 00ILIecTBO. 3aTOBAa B M3CIEABAHETO CE JOCTUTA JO 3aKJIIOYCHHETO, Y€ MpHU
OTTOBOPHOCTTA Ha OAaHKaTa 3a Hepa3pelIeHHU IJIATeKHU Olepaliy 3aKpuiia MoJIy4aBa IIaTeKHUS
npouec ¥ UHPOPMAIIMOHHOTO OOIIIECTBO KaTO IISIO.

AHaIM3BT MMOKa3Ba, Y€ Ta3u UIMPOKA 3aKpHJIa HAMHUPA MPOSBICHUE H B OCOOCHHS XapaKTep
Ha CAaHKI[MOHHOTO PAaBOOTHOIIEHUE, UPE3 KOETO CE Peaju3rpa OTTOBOpPHOCTTA. To Bb3HUKBA U CE
pa3BHBa CaMo B JIMLIETO Ha JOCTAaBYMKA Ha IJIATEKHU YCIYTH, 0OCIIy KBalll CMETKaTa Ha YBPEACHHUS
iatel, JOpU M TOM Ja HE € JACWCTBUTEIHMIT HOCHUTEI HAa OTTOBOPHOCTTA. AHAIM3BT Ha
IIPOTUBONPABHOCTTA CHILO CBUJIETEJICTBA 3a CHIIECTBEHU PA3IU4Us OT IPOTUBOIPABHOCTTA IIPU
JIOTOBOpHATa OTTOBOPHOCT. BpenoHocHuAT pe3ynraTt noj ¢opmara Ha HepaszpelleHa IlaTeXHa
orepainusi Bb3HHKBAa HE CaMO IPH BHUHOBHO IIOBEJIEHUE M HEH3MBbJIHEHHUE Ha 3abJKCHUSTA
ChOOPA3HO CHIIECTBYBAIIUTE MIPABUIIA, HO U MPU TAKOBA, KOETO OTrOBapsl Ha BCUUKH YCTAaHOBEHU
npaBwia U Npo(EeCUOHATHU CTAaHIAPTU 3a JbJDKMMAa IpHrka. 3aroBa MpPU Ta3d OTTOBOPHOCT
OIpEENICHO JIUIICBA BTOPUSI KPUTEPUM Ha IOTOBOPHATa OTTOBOPHOCT — BPEJOHOCHOTO IOBEJCHHE
Jla ce U3passiBa B HAPYILIEHUE HA MPEAIIECTBAIIN O0IUTallMOHHH 3aIbKEHUSL.

B Tasu Bpb3Ka, aHANU3BT CE€ OCHOBAaBA M Ha pEIUIla HAYYHH HU3CJIEABAHUS, KOUTO
apryMeHTHpaT BbBEKJIAHETO HA TO3UTUBHA IIpaBHA ype0a MpeABH1 HEA0CTAaThLIUTE Ha JOTOBOpa
KaToO MHCTPYMEHT 3a Pa3lpelessiHE Ha pUCKa OT BPEAU B pe3yiTaT Ha palMOHAIHUS M300p Ha
ctpanute. Cropea UUTUPAHUTE H3CIEIBAaHUS TO3M M300p € OMmopodyeH OT mpodecruoHanHaTa
aCUMETpHs Ha CTPAHUTE U HEeKBUBAJECHTHHS UM JIOCTHII 10 WH(OpMALIUS B MIATSKHUS TPOIIEC.
3aTroBa 3aKOHBT, a HE BONATAa Ha OaHKAaTa W TUTYJSIpS Ha CMETKaTa, € MPU3BaH Ja ONpeaeiu
(dakTHyecKusi ChCTaB Ha OTIOBOPHOCTTA, BKJ. 00XBaTa U pa3NpelesiTHETO Ha BpEAUTE OT
HepaspelleHara miaTexHa onepaius. Ha Ta3u ocHoBa € apryMeHTHpaH U3BO/a, Y€ OTTOBOPHOCTTA
Ha OaHKaTa 3a Hepa3pelIeH! MIaTeKHU OMepalii € MPOU3BOIHA Ha IOTOBOPHATA M OTTOBOPHOCT
Mo BIIOra, HO camocToaTenHa. O0ocobeHa € B 3aKOHa KaTo caMOCTOATENeH (PaKTHUeCKHU ChCTaB,
YUITO MOCHEAMIIM HACTHIIBAT M0 CHJIaTa Ha 3aKOHA, a HE Ha JJOroBopa 3a nmapuyeH Bior. Ts He
MOJIMEHS IOTOBOpHATa OTTOBOPHOCT Ha OaHKaTa I10 BJIOra, HE JIMILABa TUTYJISAPS HAa CMETKaTa OT
MPABOTO MY Ha UCK I10 IOTOBOpa 3a MMapUYEH BJIOT, HO U He s AyOnupa. HeltHata peanuzanus HiIMa
3a TocJlenuila W3IUIAllaHe Ha BIOTa HA TUTYISAPS, a MOCPEACTBOM OBP30TO U e(pUKACHO
pasmpeneisiHe Ha BpeAuTe OT Hepas3pelleHaTa IUlaTeXHa oOIepalnus Leaud H30sSrBaHeTo,
MPEBEHIMATa OT YBpeXJIaHe Ha TUTYJpsA. llpeaBua M3NOKEHUTE MO-rope ChoOpakeHUs M
HaIlpaBEHUTE W3BOJIM € MOTUBUPAHO 3aKJIFOUEHHUETO, Y€ Ta3u OTTOBOPHOCT HE MPHUHATIEKH U KbM
KaTeropusita Ha JIOTOBOpHaTa OTroBOPHOCT. CHOTBETHO KBbM HEsl HE ClIe[IBa Ja C€ Mpujarat
IpaBHUJIaTa, C KOUTO 3aKOHOAATENAT € ouepTan o0eMa U paMKHUTE Ha JJOrOBOpHAaTa OTTOBOPHOCT. 3a
I'BJIHOTA B W3CIIEJBAHETO Ca HANpPaBEHU pa3TpaHUuYEHUss U C OTTOBOPHOCTTa Ha OaHKaTa 3a

HCU3IT'bJIHCHA UJIM HCTOYHO UBIIBJIHCHA IIJIATCKHA OIICpaIins.



Bb3 ocHOBa Ha pesyiararute oT mpoyuBaHeTo, npeacraseu B § 2, I m III, B § 3, T e
dbopMynMpaHa XUIOTE3aTa 32 CAMOCTOSITENHUS BUJ] Ha FPpaXKAaHCKaTa OTTOBOPHOCT Ha OaHKarta 3a
HEpa3pelIeHH eJIEKTPOHHHU IIATeKHU ONEepalli, KOSTO He MOXe Ja ObJe NMpUuYKcieHa HUTO KbM
JIEJIMKTHAaTa, HUTO KbM JOIOBOpPHAaTa OTTOBOPHOCT. BbIpeKkn AOroBOpHMSI XapakTep Ha
NPaBOOTHOLICHUETO IO OTKPMBAHE M BOJICHE Ha OaHKOBaTa CMETKAa Ha YBPEACHUS IUIATell,
U3XOXKJAllKu OT MyONMYHHUS HHTEpeC IMpH MpeAOoCTaBsiHE Ha IUIATSKHU YCIyrH Ha
MH(OPMALIMOHHOTO OOIECTBO M XAapMOHHU3HMPAHUS CHEIHalieH PEeKUM Ha OTFOBOPHOCTTA Ha
€BPOIEICKO HUBO, B HACTOSAIIOTO M3CIICABAHE 110 Oe3CTIOpeH U yOeAuTeIeH HaurH ce apryMeHTHpa
TE€3aTa, Y€ OTTOBOPHOCTTA Ha OaHKaTa 3a Hepa3peIIeH! IUIATE)KHU OTIEPAIlMU € CAMOCTOSTEIICH BU/T
rpakJJaHCKa OTroOBOpHOCT. Ts € chneuumanHa W pa3auyHa OT JOTOBOpHAaTa W JEJIMKTHATa
OTTrOBOpHOCT. B moJikpena Ha Ta3u Te3a ca U3Ka3aHU U HIKOH JOMBIHUTEIHU ChbOOpaKEHUS B TPH
HACOKH: MOJINTUYECKO-IIpaBHA OCHOBA Ha MHCTUTYTA, IO3UTHBHOIIPABHA OCHOBA HA UHCTUTYTA U
IIPABHO-TEXHUYECKU OCHOBAHUS 33 CAMOCTOSITEITHOCT.

CaMOCTOATETHHUAT XapakTep Ha OTFOBOPHOCTTA MPSIKO MPOU3THYA OT OCOOEHOCTUTE U
JMHAMUKaTa Ha [JIATEKHUTE OTHOLIEHUS, 3a YMUATO 3aKpuia € Ch3/JaJeHa KaTo IPaBeH UHCTUTYT.
Omnpenensino 3Ha4€HUE 3a TO3H U3BOJI UMa HE caMO U3pUYHAaTa ypeada B CaMOCTOSITENIEH 3aKOHOB
TEKCT, HO U KOHKPETHOTO ChAbpKaHHE HAa CAHKLIIMOHHOTO IIPaBOOTHOILIEHHE, Bb3HUKBAIIO CaMO B
auIeTo Ha OaHKarta, BOJIEIIA 3acerHaTaTa CMETKa — Bh3CTAHOBSIBAHE HA CMETKAaTa Ha IiaTera B
CBCTOSIHMETO, B KOETO T OM ce HamHpasa, ako He Oelle M3IbJIHEHA Hepa3pelleHaTa IlaTexHa
onepauus. Boaenio 3HaueHune 3a ©3BoJ1a UMa U JUHAMUKaTa Ha TOBA Bb3CTaHOBsIBaHE. M3sicHeHO
€, Y€ HaJeKJHOTO U CUTYpHO (YHKLIMOHMpAHE Ha IJIaTe)KHAaTa cucTeMa Hajiara Obp3a U JIecHa
o0e3Bpesia Ha YBpeeHHUS IUIATell, BKII. Uupe3 Obp30TO U eprKacHO mpepa3npeiesieHne Ha BpeauTe
OT HepaspelleHara IJIaTeKHa omepanus KbM OaHKUTE KAaTo JHUIICH3UPAHU YYACTHHUIIM, KOUTO
OTTOBapsAT Ha HAM-CTPOTrWTE M3UCKBAHUS 3a KallUTal W JUKBUAHOCT. 3aTOBa CAHKIIMOHHOTO
IIPAaBOOTHOLIEHHE, Ype3 KOETO C€ pealu3upa OTTOBOPHOCTTA 3a HEpa3pelleHH IUIaTeXHU
orepainuy, Bb3HUKBA U CE€ pa3BUBa CaMO B JHUIETO Ha OaHKaTa, KOraTo oOCIy)KBa CMETKara Ha
YBpEACHUS IUIaTell, JOpU TS Ja HE € ACHUCTBUTEIHUAT M HOcuTed. Taka, OCBEH MHTEPECHT Ha
YBpelleHUsl ITUIaTell ca TapaHTUPAHH WHTEPECUTE Ha M3KIIOYUTETHO MIMPOK KPBr CYOEKTH,
3aBHCHMH OT HAJEKIHOTO U CUTYPHO (PYHKLIMOHMpAHE Ha TUIaTEeXHATa CUCTEMA, BKJI. OCTaHAJIHUTE
Y4aCTHUIM B Ta3u CHCTEMA, a Taka U 000poTa KaTo IsI0.

N3scHeHa € 1 HEOOXOIUMOCTTa OT 000CO0sSBaHETO Ha MHCTUTYTa Ha OTTOBOPHOCTTA B
CaMOCTOSITENIEH BUJI TPak1aHCKa OTTOBOPHOCT, B IIOJIKPEIA Ha KOETO €A IIPUBEJIEHU apITyMEHTH OT
penuua pemenus Ha CEC, BB3mpHETH OT ChauiuniaTta B AbpkaBuTe-uwieHKM Ha EC, BKI.
bearapus. Hannunero Ha mbjiHa XapMOHU3AlMs HA €BPONEIICKO HUBO € B OCHOBAaTa HA MHCTUTYTA

Ha OTTOBOPHOCTTA KAaTO CaMOCTOSATCJICH W CHCHUAJICH IMpU pasnpCACIAHCTO Ha pPUCKA OT



Hepa3pelieH! IUIaTeKHU OIEepaluu B eJIEeKTpoHHa cpena. [IpaBunara Ha JoroBopHara M
JISTMKTHATAa OTTOBOPHOCT Ca YacT OT JieicTBaIlaTa HallMOHAIHA cucTeMa Ha bbarapus u He morar
Jla ce KOHKYpUPAT C XapMOHHU3UPAHUS My PEKUM, a MOraT caMo Jia TO JOonbJiBaT. Te Hamupar
cyOcHIuapHO TPWIOKEHHE, KOraro He HaKbpHSBAT 3aJI0KEHHTE B EBPOIEHCKOTO IIPaBO
CHCLMATHNA LENH U TOJIE3HO JIEHCTBHE HAa MHCTUTYTa Ha OTroBopHocTTa. [locTuranero um e
»honzama™ oT 000COOSBAaHETO HAa WHCTUTYTA, la raison d’étre Ha OTTOBOPHOCTTa — HOBOTO
»U36ecmHo “ B HEHHOTO ChIbpiKaHue. HeroBo nmpeanMcTBO € IhJIHOTaTa Ha ChOTBETCTBUETO MY C
NPUHIUINTE 32 €(PUKACHO pa3npeaesieHne Ha BpeIuTe OT Hepa3pelieHaTa IIaTekHa Oneparus.

Bb3 ocHOBa Ha aHamm3a B Ta3W 4YacT OT paboTara € W3BEICHO 3aKIIOYCHHUETO, ue
OTrOBOPHOCTTa Ha OaHKaTa 3a HEpa3pelICHHW CJCKTPOHHH IUIATS)KHU OIEpaluy IPUTEKaBa
Oene3uTe Ha CaMOCTOSITEIICH MPABEH HHCTUTYT, Ch3A3JICH C TOYHO ONPEICICHHU 1eNU U PYHKIIUH,
YHETO CUCTEMAaTHYHO MSCTO € B THPTOBCKOTO IPABO M IMO-CIICIHAIHO, B CIIEHUAIIHATA MY YacT,
perynuparia ThproBCKUTE CIENIKH TI0 MPEIOCTaBIHEe Ha IJIaTeXHH ycryrd. [Ipensua npunukure
CH C JIOTOBOpHATAa M JCIUKTHATa OTTOBOPHOCT CE€ MOJUIbPKa MPHHIMIIHATA JOMYyCTUMOCT 3a
OTPaHUYCHO TIPUJIAraHe 0 AHAJIOTHS Ha MPAaBHUTE HOPMH, KOUTO T yPEKIAT, CTUTa Ja HeE
IPOTHBOPEYH Ha CIeUU(UIHUTE M TeTTH U (QyHKIIHH.

B § 3, II choTHOIIEHHETO Ha OTrOBOPHOCTTa Ha OaHKaTa 3a HEpa3pelleHU IIATEKHU
olepaluy B EJICKTPOHHA cpela C JAPYTruTe BUIOBE TPAKIAHCKA OTTOBOPHOCT — JCIUKTHA U
JIOTOBOpPHA, € JIOMBJIHMUTENIHO H3ClieiBaHO. Bb3 ocHoBa Ha aHanu3 Ha npaktukara Ha CEC e
JIOCTUTHATO 0 3aKJII0UEHHETO 3a HEJOMYCTUMOCT Ha KyMyJIalluaTa Ha Ta3u OTTOBOPHOCT KaKTO C
JIOTOBOpHATa, Taka M C JIEJIMKTHATa OTTOBOPHOCT. PexMMuTE Ha NMENWKTHATa W JIOTOBOpHATA
OTTOBOPHOCT TIO OBJTApCKOTO TMPaBO HAMUPAT CaMO CyOCHAMAapHO TPHIOKEHHE KaTo
JITepHATUBHA OTTOBOPHOCT, HO CaMO KOTaTo ca B ChOTBETCTBHE C LeIMTE W (DYHKIMHUTE Ha
MHCTUTYTa Ha OTTOBOPHOCTTA Ha OaHKaTa 3a HEpas3pelIeHU IUIaTeXHU Omeparuu. 3a MoBeue
SCHOTA 32 TaKoBa IPHJIOKEHHWE B W3CIIECABAHETO Ca IPEJICTABEHW KOHKPETHH NPUMEPU OT

IIpaKTHUKaTa.

T'aasa I11. IlpeanocraBky 3a BL3HUKBAHE HA OTTOBOPHOCTTA

B Ttpera rmaBa ca pasrienaHu NPENIIOCTAaBKUTE 3a BB3HUKBAHE HA OTTOBOPHOCTTA.
OOcCTOlHOTO MpOyYBaHE HA JUTEPATYpHUTE M3TOUYHHIM 10 T€MaTa COYM KaTo Oe3CMOpHU MeT
NPEINOCTaBKU 32 BB3HMKBAHE Ha CAHKIMOHHOTO TIPAaBOOTHOIIEHHWE Ha HMYyIIeCTBEHATa
OTTOBOPHOCT, @ UMEHHO: BPEJIOHOCHO MOBEJEHUE, IPOTUBONIPABHOCT, BpeAa, IPUUMNHHA BPb3Ka U
BUHA. AHAJTM3UPAHO € Pa3BUTHETO Ha ChaeOHATa MPAKTHKA, KOSTO MbPBOHAYAIHO IPUEMa CaMo
JIBa eJeMeHTa Ha (aKTU4ecKHs chCcTaB: (1) HepaspelleHa IJIaTeKHa onepauus; u (il) Jumnca Ha

OCHOBAaHHME, NPECABUACHO B 3aKOHA, 34 MBJIHO HIW YaCTUYHO OCBO60)KJIaBaHC Ha OaHKaTa OT



otroBopHOCT. [1o-KbCHO ChIeOHATA TPAKTHKA MMPUEMa, Y€ HIMa OCHOBAaHUE (DAKTUYECKUST CHCTAB
Jla ce Mpuijiara pasjiudHO ChOOpa3HO BUJA HA TUIATSIKHUS MHCTPYMEHT, KaTto 1o0aBsi OIIe JBa
enemenTa: (iil) CBIIECTBYBaHE Ha TPABOOTHOIICHHE MEXaAy OaHkata W 1wiartena; u (iv)
yBeOMsIBaHE Ha OaHKaTa OT IJiaTena He MO-KbCHO OT 13 Mecena oT 3abKaBaHeTO Ha CMETKATa.
Ha ta3u ocnHoBa e ¢opmynmpaHa Te3aTa 3a cTporaTta (CTpHKTHA) OTTOBOPHOCT Ha OaHKara 3a

HEPA3pCUHICHU CJICKTPOHHU ILIATCKHU OIICpalivu.

OCHOBHUSAT aKIICHT Ha M3CJICABAHETO Tajia BbPXY BPEAOHOCHOTO MOBEJACHUE Ha OaHKara,
KOETO CTOM B OCHOBATa Ha Hepa3pelleHara IJIaTexHa orepaius B eJeKTpoHHa cpeaa. He Besko
MOBEJICHUE, 3aBBPIIIIO C TPOTUBOIPABEH PE3YJITAT, CaMO 10 ce0e CH € MPOTHBOIIPABHO. 3aTOBA
U3CIIEIBAHETO ce JOKycHpa He caMO BbPXY NMPOTUBOIIPABHOTO MOBEACHNUE Ha OaHKaTa, HO U BbPXY
MIPaBOMEPHOTO U TOBEACHUE, KOETO € BPEIOHOCHO IMOPaJM OCHIIECTBIBAHETO Ha JEHWHOCT C
MOBUIIICH PHUCK. 3a IenTa MOAPOOHO € MPOydYeH Kphra OT 3aIb/DKCHHS HAa OaHKara, YHETO
HEW3MBJIHEHUE € B ChCTOSIHHE J1a MOPOJIM OTTOBOPHOCT 3a HEpaspelleHa eJIEKTPOHHA IJIaTeX Ha
onepanus (§ 1, I). [looTaenHo ca pasrieaanu 3aabHKEHUATA Ha OaHKaTa IIPEIN U CJIe]T Bb3HUKBAHE

Ha AO0roBOpHATa u BpPb3Ka C Il1aTeua.

OTtroBopHOCTTa Ha OaHKaTa 3a HEPA3PEIICHH TUIATE)KHU ONIEPALIMH TTOPAIH HEU3IIBIHECHUE
Ha MPEJJOrOBOPHUTE U 3aAbJDKEHMSI HE € IPEIJOroOBOpHA OTIOBOPHOCT, ThH KAaTO H3MCKBA
ckiroueH gorosop (§ 1, I, 1. 1). Ho HemsmbiHeHHETO OT cTpaHa Ha OaHKaTa Ha MPUIOKUMUTE
IpaBUjIa U TEXHUUECKU CTaHIapTH 3a CUTYpHA KOMYHHUKAIMS ¥ UACHTH(QHUKAIMS HA TOJI3BaTeNs Ha
IUTATEKHU YCIIyTH B €JIEKTPOHHA CPeZia OII0OpOYaBa HE CaMO CKJIFOUBAHETO Ha PAMKOBHS JOIOBOP
3a IJIATEKHU YCIYT'M OT pa3CTOSHUE, HO M M3/1aBaHETO Ha IUIATEKHUSI MHCTPYMEHT. Te ca B
OCHOBaTa Ha ChIVIACMETO HAa IUIaTella Jia MojyyaBa M3SIBJICHMS B €JIEKTPOHHa cpena. 3aToBa
M3IIBIIHEHUTE €JIEKTPOHHM IUIATEKHU ONEpalii Bb3 OCHOBA Ha MHCTPYMEHT, YMETO U3JaBaHE €
OIIOPOYEHO, 116 ObJaT Hepa3pelIeHn. 3aTOBa B U3CJIEIBAHETO Ca aHAIM3UPAHU U3MCKBAHUATA 32
€JIeKTpOHHA HACHTU(UKAlMS Ha TOJ3BaTeNsl Ha IUJIATEKHU YCIYyr'M, 3a BaJUAHOCTTa Ha
€JIEKTPOHHUTE U3SBJICHUS U €IEKTPOHHUTE TOKYMEHTH, ¢ 0COOEH (OKYC BbpPXY MPEJOCTABIHETO
Ha npeaBapuTenHa uHpopmauus. OObpHaTo € BHHMaHHe, 4ye B HAKoW JbpxkaBu Ha EC
OTIOBOPHOCTTA Ha OaHKaTa 3a HepaspellleHaTa IJIaTeXHa orepanus Bb3HMKBA M KOraro HE €
3aro3Hajia IUiaTella ¢ pUCKOBETE, KOMTO IOeMa IpH H3MO0J3BaHE Ha IUIATEKHUS HWHCTPYMEHT,
MEpPKUTE 3a 3ara3BaHe B TallHa U OCUTypsBaHE HEIOCTHIIHOCT Ha IEPCOHAIM3UPAHUTE MY CpEACTBa
3a CUTYpHOCT, KaKTO U HaYMHA 3a YBEJIOMSBAHETO M MpH 3aryoBaHe, KpaxOa, IpUCBOSIBAHE MU

HCpa3pClICHAa yHOTpe6a Ha IUIATCKHUA UHCTPYMCHT.

KpbrsT Ha 1OTOBOPHU 3aABHKEHUS € pas3riie/iaH 3aabJI00UYeHO ChOOPa3HO 3HAYCHUETO UM

3a OTTOBOPHOCTTA Ha OaHkara 3a HEPA3pCHICHU CICKTPOHHU IUIATCKHHU OI€palliu B CCACM



noarpymnu: (i) 3aab/bKeHHe 3a aBTOpU3aIys (0100peHNe) Ha eIEKTPOHHUTE IUIATEKHH ONEepaLuu
oT 0aHKaTa KaTto M3JaTell Ha TUIATE)KHUSI HHCTPYMEHT; (ii) 3ab/DKeHUE 3a 3ala3BaHe B TaifHA U
OCUTYpsIBAHE HEIOCTBITHOCT Ha TEPCOHAIM3MPAHHWTE CPEACTBAa 3a CHTYPHOCT Ha IUIaTela 3a
OHJIAHH JIOCTHII 10 CMEeTKaTa My; (1iil) 3aIbJDKEHUE 32 Ch3/1aBaHe HA HEOOXOIUMHUTE TEXHUIECKH U
JIpyTd YCIOBHSI 3a IpHEMaHe MO BCSIKO BpeME Ha yBeJOMJICHHE 3a 3aryOBaHe, Kpaxoa,
NPUCBOSIBAHE WJIM HEpaspelieHa yrnoTpeda Ha IJIaTeXHHS WHCTPYMEHT; (iv) 3aIbiDKCHHE 3a
CBOCBPEMCHHO MPEIOTBpATsSBaHE Ha BCSIKO W3IOJ3BaHE HAa IUIATS)KHHUS WHCTPYMEHT ClIe]
NOJy4aBaHe Ha yBEJOMJICHHETO; (V) 3aIbJDKCHHE 32 PETUCTPUpPAHE HA EJCKTPOHHM IUIATSKHU
orepanuu Mo cMeTkata; (Vi) 3abDKeHHE 32 ChXpaHEeHHE (I1a3eHE) Ha MapUYHHUTE CPEJICTBA HA
TUTYJISIPS TTO CMETKaTa; U (Vi) 33bJDKEHHE 32 TUCMEHO YBEAOMSIBAaHE HAa TUTYJISIPS HA IJIaTEKHATA

CMETKa 3a U3BBPIICHUTE TUIaTeKHH onepanuu o cmetkata (§ 1, [, 1. 2).

OCHOBHMST aKLEHT IIPU pa3riIeKJaHETO Ha 3aIbJKEHUATA € IIOCTaBEH BhPXY BBIIPOCa 3a
nekuMara rpuxa (§ 1, 1I). Be3npuero e pazbupaHeTo 3a abDKMMara Tpuxka Karo Msapa 3a
IOBEJICHUE, KOSTO ONpeAeis ChIbP)KAHUETO M paMKUTE Ha M3IbJIHEHUE HAa OCTAaHAJIUTE
sagbipkenus (§ 1, II, . 1). Hama cneunduyna npaBHa ypeaba 3a cilydyauTe Ha Hepas3pelieHU
TUTATEKHU OTEpaIlHH, a OIIe MO-MAJIKO — C OTJIe Ha Cel(pUIHHUTE 3aIIaXy B €JIEKTPOHHA Cpefia.
Pernamentupanara B T3 ,epuowca na 0obpus mwvpeosey” € KpallHO HemoctaTbuHa. Korato
IIOJI3BATEJIAT Ha IUIATEKHU YCIIYTH B €JICKTPOHHA CpeJla € MOTpeOuTe1, 38 HOpMaTUBHA OCHOBA IPU
olpeieNIsiHe IbJDKUMaTa Iprrka Ha 6aHkarta, 00CIy KBallla CMETKaTa My, CIIy>KH OCHOBHO 3aKOHBT
3a 3allUTa Ha NOTPEOUTENTUTE U 3aJI0KEHUTE B CHIIUS MPUHIMIN, BKIOUYUTEIHO MPUHIMIA Ha
JT00pPOCHBECTHOCT U MpOQEecHOHANIHA KOMIETEHTHOCT. [IpeaBua HM310XKEeHH ChOOpaxeHHs ce
IIpaBH NpeaioxkeHue de lege ferenda cbIUAT NIPUHIUT U3pUYHO fa Obae npornaced u B 3ITYTIC,
IIpY TOBA — HE CaMO, KOTaTo MOJ3BaTeNAT Ha IUIaTEKHU YCIIYTH B €JIEKTPOHHA CpeJia € HOTpeOuTed.
Pasrienan e ¥ 4acTHUAT Cily4ail Ha IbJDKMMA FPUXKa, KOraTo IUIaTeKHUAT MPOLEC Ce OCHIIECTBIBA
OT MH(POPMAIMOHHU CHCTEMH, pabOTelld B aBTOMATUYEH pPEXHUM Ha paboTra, NpU KOWTO
CIPaBEJIMBOCTTA 32 Bb3JIaraHE Ha BPEIUTE OT HEPa3pEelIEHHU €EKTPOHHHU IJIaTEKHU Oleparu

U3IISUIO B TeXecT Ha 6ankuTe e moa Beipoc (§ 1, IL, T. 2).

B®3 ocHOBa Ha KpUTHYHMS aHAIM3 HA ChAeOHATa MPAKTHKA, pa3riieflaHa B CPaBHUTEJICH
IUTaH C MpaKTHUKaTa B HIKOM Abp)kaBU-wieHKH Ha EC (ocHOBHO Ha cpawiunia BbB OpaHuus U
Wtanus), ca u3BeJIeHU 3aKJIFOUEHUSI OTHOCHO ChIIbPKAHUETO U IPAHULIMTE HA U3UCKyeMaTa ce Ha
NpakTUKa JbJDKMMa TpHka OoT OaHKaTa MpHM M3MBJIHEHHE Ha 3aabipkeHusta u (§ 1, 11, 1. 3).
CriazBaHeTo Ha MPUJIOKUMHUTE MPaBUIIa U CTAH/IAPTH, BKII. PETYJIaTOPHUTE TEXHUUECKU CTaHIapTH
3a 33/1bJI00YEHO YCTaHOBSIBAaHE HA UICHTUYHOCTTA U OOLIUTE U CUTYPHU OTBOPEHH CTaHJAPTU Ha

KOMYHMKAIlUsl, HE TrapaHTupa Ha OaHKaTa HaJJEKHO H3IBIHEHHE Ha 3aJbJDKEHHETO M 3a



aBropusanus (0JOOpeHHE) Ha eNeKTPOHHUTE IJIATeKHU OmNepanud. B wu3crneaBaHeTo e
JEMOHCTPHUPAHO 4Ype3 KOHKPETHU MPUMEPH, Y€ MOAENBT Ha ABDKMMA Ipuka Ha OaHKaTa MpH
U3MIBIHEHUETO Ha €JICKTPOHHUTE IJIATeKHU OIEepaluy M3MCKBa OaHKaTa J1a U3clie[Ba U JPYTH,
cnenu(UYHM 3a KOHKpETHaTa omnepanus (akropu, KOUTO OMXa MOTJIM Ja CBUAETENICTBAT 3a
HHemunuunocm' Ha cllydas, a OTTaM — U 3@ HENPAaBOMEPHO M3IOJI3BAHE HA IUIATEKHMS
uacrpyment (§ 1, II, 1. 3.1). Hemo nmoBeve — To3u Mojaen M3MCKBa OT OaHKaTa HENPEKbCHATO
TEXHOJOTMYHO OOHOBJIEHHE Ha MPOIEAYpPUTE UM 3a CUTYPHOCT, BKJI. 4Ype3 BbBEXKJaHE Ha
WH(OPMAIIMOHHH CUCTEMH U TEXHOJIOTHUH, KOUTO ¥ TIO3BOJISBAT J1a TIOJIbPKA TEXHOJIOTHYHOTO CH
paBHUILIE TIOHE HA HUBOTO HA PUCKOBETE M 3alliaxuTe B elekTpoHHarta cpena (§ 1, II, T. 3.2).
Jbmxumara rpuka 3a OJ0KUpaHe M3MCKBa He3a0aBHO — B paMKHTe Ha 24 yaca, BbBEXKJaHE Ha
TEXHUYECKU OTPAHUUYEHUS, KOUTO MPABSAT HEBb3MOXKHO 10/IaBAHETO Ha TUIATEKHHU HAPEKIAHUSI OT
pascrosiHue 1Mo KakBato u jaa owmio ¢gopma (§ 1, I, 1. 3.3). [IpoyuBaHeTo CBHIETEIICTBA, Y€ HA
MPaKTHKa Ha OaHKaTa Be4ye ce BMCHSIBA 3aBUIIICH KPUTEPHH 3a IbDKMMA rproka. Taka aHanu3bT Ha
3abJDKEHUSITA Ha OaHKaTa B TPeTa IliaBa JoKa3Ba BTOpATa XMIIOTE3a 32 CTPUKTHATA OTTOBOPHOCT
Ha OaHKaTa 3a Hepa3pelleHH IJIaTeKHU OINepaliy B IeKTPOHHA Cpela U OTHOBO MOTBBPKIaBa

IIbpBaTa XUIIOTEC3a 3a HCEHUHUS CaMOCTOSTCIICH XapaKTCP KaTo BUA I'paKaaHCKa OTTOBOPHOCT.

[Taparpad 2 e mocBeTeH Ha MPOTUBOMPABHOCTTA KAaTO MPEANOCTABKA 332 Bb3HHWKBAHE HA
MMYIIIECTBEHaTa OTTOBOPHOCT Ha OaHKaTa 3a Hepa3pelleH! IJIATeKHU ONepally B €JIEKTPOHHA
cpena. [IpoTuBonpaBHOCTTa Ce M3CNEBa B KOHTEKCTA Ha Hepa3pellleHaTa MiIaTeXHa onepanus oT
pa3IMyYHU MEePCIEKTUBU — KaTO HEIpaBOMEPEH, IPOTUBOMPABEH PE3YJNITaT; KaTo MPSKO 3acsraiia
UMYIIECTBEHO 0Jiaro, 00EKT Ha 4yXXJI0 a0COJIIOTHO CYOEKTHBHO MpaBO — MPABOTO HA YacTHa
cOOCTBEHOCT Ha TUTYJIAPS HAa CMETKaTa; U KaTo HapylIeHHWE Ha 3aJIbJDKEHUETO 3a custodia Ha
napuTre MO CMETKAa Ha TUTYJSps, a ClelOoBaTeIHO — U HapylleHWe Ha mpuHuuna Pacta sunt
servanda. Bb3 OCHOBa Ha HaNpaBeHHUsS AaHANU3 € JOCTUTHATO [0 3aKIIOYCHHETO, 4Ye TMpHU
€JIEKTPOHHUTE IUIATE)KHU ONEpallvy IOHSKOTa € MHOTo TpPYyAHO Ja ce MpoKapa siCHa
pasrpaHUuYUTENHA JMHUA B KO CIIy4ad IUIaTe)XKHATa orepanus € Ouia paspernieHa W B KOU —
Hepa3pelleHa. 3aToBa ce fABsiBa MPENOPBUUTETHO de lege ferenda BBBEXIaHE Ha JeraiHa
nedUHUIMS 32 Hepa3pellieHa eNeKTPOHHA IJIaTeKHA Orepaius, Karo € MNpeIoKeHa TakaBa
nebununus (§ 2, I).

AHanu3bT HA IBJDKUMATA TPIOKA KaTO U3MEPHUTEN Ha MPOTHBOIIPABHOCTTA B KOHTEKCTA HA
HEpa3pelIeHUTe IUIATeKHU OIepalid OTHOBO CBHJIETEIICTBA 3a HEWHUS CTPOT (CTPUKTEH)
xapakrep (§ 2, II). Cnopen nuutupaHuTe B IpOy4IBaHETO (PPEHCKU aBTOPU CTPUKTHATA OTTOBOPHOCT
Ha OaHKaTa 3a BH3CTAHOBSIBAHE HAa CMETKaTa ce sBsBa KOpEIAaTHBHA Ha 3aJbJDKEHUETO H 3a
IbJDKUMaTa OT OaHKaTa Irpuka Ja Mpennasd KIMEeHTHTE ch OT 3abaBa IMpH OCTaHAJIUTE UM

[Jialm@aHug IO 3acCerHaTraTa OT HEpa3pClICHATa CJICKTPOHHA IUIATC)XKHA OIlepalusa CMCTKA.



W3BbpiIBaHETO HA €IEKTPOHHHU IJIATEKHU OIEpaIuy € JEHHOCT C MOBUILEH PUCK. 3a pa3jivKa OT
OaHkaTa, IUIaTe’bT JOPHU M KOTaTo € ThProBell, HsMa 3abJDKEHUETO B KAYECTBOTO CH Ha ILIaTell
Jla OLIEHSIBA pUCKa OT KPEKePCKU aTaku, KOMTO MOraT Jia 3acerHaT IJIaTe)kKHaTa My CMeTKa. 3aToBa
B M3CJIEJIBAHETO CE€ JJOCTUTa JI0 3aKJIFOUEHUETO, Y€ JIOIyCTUMOCTTA 3a JIOTOBapsIHE Ha [10-BUCOKA
OTTOBOPHOCT IPH paslpeelisiHe Ha BPEAUTE OT HEepa3pelleHH IUIATEeKHU Olepaluy Ha IJIaTena,
KOraTo € ThbpProBell, cje/iBa Ja ChOTBETCTBA HA HETOBUTE 3HAHMSI M OMTUT BbB BPb3Ka C IUIATEKHUTE
YCIIyTU B €JIEKTPOHHA cpelia, (UHAHCOBOTO My ChCTOSIHUE, CIIOCOOHOCTTA MY Ja MTOHAcs 3aryou,
BKJIFOUUTEJIHO JI0IIyCTUMOTO 3a HETO PaBHHUILE HA PUCK, TaKa Y€ Ja ca IOHOCUMHU 3a HEro, KaTo 3a
TBPTOBIM, KOUTO MMAT TAKWBA CIICIMATHU 3HAHWS U OMHT ObJIe BBHBEACHO IUDEpEHIMpPaHO
TpeTUpaHe.

[IpenmMer Ha uscnenBane B § 3 ca BpeAuTe, KATO OCHOBEH €NIEMEHT Ha (paKTUUYECKHs ChCTaB
Ha OTTOBOPHOCTTA Ha OaHKaTa 3a Hepa3pellleH! eIeKTPOHHM IIaTeXHU onepanuu. Ha o0e3Bpena
noJijIexatr obaue, camMo MpsKOo IPUUMHEHUTE BPEIU Ha YBPEIAEHOTO OT Hepa3pellleHaTa eJIEKTPOHHA
IUIaTeXHa omnepauus juie. Bpeaute ca u3cienBaHu B ABETE€ CU MPOSBICHUS — UMYIIECTBEHH
(mpeTbprieHH 3aryOu M TPOIYCHATH TOJ3M) W HEUMYIIECTBEHU. BBIPEKH H3I0KEHUTE B
ChJICOHUTE PEIICHHS APTYMEHTH CpEIly 00e3MIeTIBaHEe Ha FOPUIUICCKH JIUIA 32 HEUMYIIICCTBCHH
BpeIM U BOJCHATa TUCKYCUS B JOKTPUHATA OTHOCHO MPUHIIMITHATA JOMYCTUMOCT Ha 00€e3Bpe/ia Ha
HEUMYIIECTBEH! BpPEIU, MPETHPIEHU OT IOPUAMYECKU JIHIA, B HM3CIEIBAHETO C€ BBb3IpHEMA
pa3bupaHeTo 3a Herorara JOMyCTUMOCT. OO0e3IIeTsIBaHeTO UM MMa o0ade, caMo U €AMHCTBEHO
umytecTBeHu u3mepenus (§ 3, III).

B u3cnensaneTo ce mpaBM pasrpaHUyYeHHE MEXAY Cymara 0 HepaspellleHaTra IulaTexHa
OTIepalvsi U CyMUTE, MOJUISKAIU Ha 00E3IIETABAHE KAaTO MPEThPIICHU BPEH, IIJIATEHU B pe3yTaT
Ha BBH3CTAHOBSIBAHETO Ha CpeJICTBaTa Ha Iuiarena. Upes aHalvM3 Ha HOPMHUTE Ha JOTOBOpHATA U
JEIUKTHATa OTTOBOPHOCT Bh3 OCHOBA Ha LIETUTE M (DYHKIIMUTE HA OTTOBOPHOCTTA Ha OaHKaTa 3a
HEepa3pelLIeHH IJIaTeKHU OTlepalliy B €JIEKTPOHHA CpeJla ca U3BEACHM CXOJCTBA U pa3nuuus. Taka
HaIpUMep, 3a pas3iiiKa OT JIEJIMKTHATa OTTOBOPHOCT, KOraTO HEpa3pelleHara miaTexHa orneparus
€ U3TOYHMK Ha BPEIHU MOCIeIUIN B chepaTa Ha TPETH JHIA (HAIMp., KPEIUTOPU Ha IJIaTela),
TEXHHUTE MPETECHIIMU 3a 00e3Bpeaia He MOoraT MPSKO Ja ce HacoYBaT KbM OaHKAaTa HAa OCHOBAHHE
OTTOBOPHOCTTA M 3a HepaspemieHu miatexxau oneparuu (§ 3, I). [IpuHMmsT npu 1oroBopHaTa
OTTOBOPHOCT, Y€ caMO MPEABUAUMHUTE BPEAH MOAJIEKAT Ha 00e3IIeTsIBaHe, ChIIO HE BaXKu. Taka
OTHOBO C€ JJ0OKa3Ba OCHOBHATA T€3a 332 CAMOCTOATENIHUS XapaKTep Ha OTTOBOPHOCTTA.

B § 4 mpuumHHaTa BpB3Ka € pasrienaHa choOpa3HO MpeoOianaBalioTo B ChAeOHATA
MpakTUKa pa3dupaHe 3a ,,HeoOX00UMOmo yciogue — OT MHOTOTO TIPHYUHHM TOJ BHUMaHUE CE
B3€Ma caMO OOCTOSITEIICTBOTO, KOETO € U3UTPAJIO peIIUTEIHA PO 3a IPUUMHSABAHETO Ha BpeaaTa.

Ot ananu3a e HaIllpaBCH U3BOAA, Y€ IIOBCACHUCTO HA 6aHKaTa, KOATO BOJAX CMCTKAaTa Ha YBPCACHUS



TIaTell, MMa TaKkaBa peIInTeNHa PoJisl 32 Hepa3pelleHaTa MmIaTeKHa ONepalus U Ce sIBSBa TAKOBa
HEO0OXOAMMO YCJIOBHE 332 HACTBIIBAaHETO U Kato topunuyecku ¢akt (§ 4, I). Ho 3a na Bp3HUKHE
OTTOBOPHOCTTA 3a 0aHKaTa, aHAIU3BT C PEAMIIa IPUMEPU U3BEXKIa HEOOXOIMMOCTTA IPUHOCHT U
Jla € IPaBHO pesieBaHTeH. Upe3 MeToauTe Ha MHAYKIUS U JSAYyKIUs Ha 0a3a chaeOHaTa MpaKkTUKa
CE M3BEXK/A 3aKJIFOUEHUETO, Y€ OTTOBOPHOCTTA 332 HEPA3pEILEHU IIJIaTEKHU Olepalliy Ce Bb3jlara
Ha OaHKaTa U MpH CIydyallHO ChOUTHE — MPECTHITHO MOCETAaTENICTBO OT TPETO JIMIIE, T.€. HE 3apaau
HEHHOTO MOBEJCHHUETO, a 3apaJy Hepa3pellleHaTa IUIaTe)KHa oIlepanusi KaTo MPOTHBOIPABEH
pe3yaTar, KOiTo 0OMKHOBEHO CTOHM B IPUYMHHO-CIIEICTBEHA BPB3Ka C €THO MI03BOJIEHO OT IPABOTO
U JOpU TOOUIPSBAHO OT HMH(POPMALMOHHOTO OOINECTBO MOBEIEHHE — IPEIOCTABIHETO Ha
IUTATEKHU yCIYTU B €IEKTPOHHA cpejia. Taka OTHOBO ce J0OKa3Ba OCHOBHATA M3CJIeI0BATENICKa Te3a
3a CAMOCTOSITEIIHUS XapaKTep Ha OTTOBOPHOCTTA, KaTO Ce MOTBBPKAABA U XUIIOTE3aTa 32 CTPOTHS
u xapakrep. [Ipu Taka onpezneneHara oTpaBHa TOUYKa B U3CJIEABAHETO, U3BOIBT 3a MIPELICHKATa Ha
BpEeAUTE, NPSKO MPOU3THYALIM OT HEpaspelleHaTa IJIaTeKHa OIepalus KaTo HeilHa JIoTW4Ha,
paBHOILICHHA (€KBUBAJCHTHA) MOCJIEIUIA, € Y€ T HE ChCTaBiIsABa OCOOEHa TPYIHOCT, CTUTA Ja
OblaT pa3rpaHUueHU MPEeKuTe OT KocBeHuTe Bpeau (§ 4, I1).

Bunara e pasrienana B § 5 criopes cxXBamaHeTo, 4e 0aHKaTa KaTo FOPUANYECKO JTUIE MOXKE
J1a “Ma cOOCTBEHO BUHOBHO IMOBEJICHHE, KOETO CE€ OMPEAEs OT BUHATAa HA (PU3HUECKUTE JIUIIA TIPH
dbopMupaHe U H3SABSIBaHE HA BOJSATA HA YNPABUTEIHUTE W MPEICTABUTEIHUTE W opraHu. Bb3
OCHOBa Ha MpPOyYBaHE Ha JUTEPATypHUTE M3TOYHHIIM U OTHOCHMAaTa ChJcOHA TPAKTHKA B
JTUCEPTAIMOHHUS TPYJA C€ M3BEXKJIa HEOOXOIMMOCTTa OT HM3CJIEBaHE HAa BMHATA U B YaCTHOCT,
HEOPEKHOCTTA, HE3aBUCUMO OT BB3MPUEMAHETO Ha OTTOBOPHOCTTA Ha OaHKaTa Kato crpora (§ 5,
I). Be3npueto e pa3dbupaneTo 3a BUHATA KaTO OTHOIIIEHHWE HAa OaHKaTa KbM JIbHKUMATa Tpuka Mpu
U3MBIHEHUE Ha 33bJDKCHUSTA M, Thi KaTO MMa 3HaYeHHE KaKBO CTapaHHe, YCUIUS U CPEACTBa
OaHkaTa kKelae Ja BJIOXKH 3a Jla U3cliefBa CHelu(pUIHUTE 32 KOHKpEeTHaTa omepanust (pakTopw,
KOUTO OMXa MOTJIM J1a CBUJIETEJICTBAT 3@ HEMPABOMEPHO M3IOI3BaHE Ha IIJIATEKHUTE UHCTPYMEHTH
(§ 5, IT). inu Oankara ce 3a/10BOJIsIBa CAMO KaTO MPEXBBPIISA BbPXY KIMEHTUTE CH UpE3 MEXaHU3Ma
Ha TAaKCUTE U KOMUCHOHUTE CBOUTE 3ary0u OT HEPA3PEUICHUTE eJIeKTPOHHU IIATEXKHU OTepaIu,
KOUTO € OWJIa MpuHYy/IeHa J1a IaTH. AKO € Taka, TO TS IOMyCKa KPEKEPHTE J1a 3aCETHAT BCE MOBEYE
IUTATEKHU CMETKH, OCHILIECTBSIBAKH BCE MTOBEYE MPOOUBU B CUCTEMUTE ¥ 32 CUTYPHOCT.

N3cneaBanero npocineasBa B MICTOPUYECKH IJIaH FeHe3Uca Ha BHHOBHATA, ChOTHECEHA KbM
0e3BrHOBHATa OTrOBOPHOCT. [locouBa ce, 4e BUHATa € pelunupaH OT PUMCKOTO MPaBO MPUHIIMIT
Ha KOHTHHEHTAJHATa MIPaBHA CHCTEMa U OCHOBHA MPEINOCTaBKa 32 Bh3HUKBAHE Ha JOTOBOpHATA
orroBopHocT. CTpHuKTHaTa O€3BMHOBHAa OTTOBOPHOCT € OCHOBaHa Ha Jpyr MpPUHLOUN —
rapaHlMOHHO-00€3MeYnTeNeH, MPUCHI] 3a AHIJIUHCKOTO NpaBo. AHaIM3bT Ha chieOHaTa

MMpaKTUKa CBUACTCIICTBA, 4UC Haﬁ-MHOFO6p0ﬁHH Ca PpCUICHUATA, KOUTO BB3JIaraT OTTOBOPHOCTTA



U3Is1IJI0 Ha 63HKaTa, 663 aa YCTaHOBHBaT BHHOBHO ITIOBCICHHUC. I[OpI/I KOraro BHHATa HiAMaA
pelaBamo MSICTO M OTIOBOPHOCTTa 3a OaHKaTa BB3HHKBA HE3aBHCHMO OT HM3HCKyeMmara |
MOJIOYKEHA IBJDKMMA TPHXKa, B TPY/Ia C€ 3alliTaBa IMO3UIUATA 32 HEOOXOAUMOCT OT M3ydaBaHe M
HA OHE3W OOCTOSTENCTBA C MPUCHIIUTE MM Oele3u, YUEeTO JO0Ka3BaHe OW JOBEIO [0
0CBOOOXKTaBaHETO HAa OaHKAaTa OT OTTOBOPHOCT. Taka OTHOBO Ce MOTBBPXK/IaBa CTPOTHUS XapaKTep
Ha OTrOBOPHOCTTA, KATO OMBJIHHUTEIIHO C¢ O0OCHOBaBa JAe(UHHUIMATA HA XHIIOTE3aTa 3a

JOIIYCTUMOCTTA Ha OCBO60)KI[aBaH_II/ITe KJIay3u.

I'maBa IV. OcHoBaHus 32 0CBO0OOKIABAHE HJIHM OrPAHHYABAHE HA OTTOBOPHOCTTA HA
0aHKaTa

YerBbpTa TrJaBa M3ydaBa OOCTOSITENICTBAaTa, 4YMETO JOKa3BaHE OU JIOBEJIO J0
0CBOOO’KJ]aBaHE WJIM OIpaHMYaBaHE OTTOBOPHOCTTA Ha OaHKaTa 3a HEpa3pellleHU EJIEKTPOHHU
TUTATEKHU ONEepaIluy KaTo JOTOBOPHU U U3BBA0roBopHU. [Taparpad 1 e mocBeTeH Ha JOrOBOPHUTE
OCHOBaHUs, T.Hap. ‘“‘ocBoOokmaBamm kKiay3u“. IlpeacraBeHu ca pa3IUYHUTE TEOPETUYHH
BB3TJICM 3a TAXHATA JIOMYCTUMOCT NpH cTporata (CTpUKTHATa) OTroBopHOCT. [Ipoyuena e
BBH3MOKHOCTTa OCBOOOKJaBaIIUTE KJIay3H J1a ca 4acT OT MpeiBapuTeIHaTa HH(OpMAIHs, 9acT OT
camusi paMKOB JIOTOBOP 32 IUIATEXKHH YCIYTH WU OoT o0uuTe ycinoBus kbM Hero (§ 1, 1). ITo cos
XapakTep OCBOOOXKIABaIIUTE KJay3W 3a HEpa3pelIeHU EJIEKTPOHHHM IUIATeKHU OINepaluu
MPEJICTaBIsIBAT HECBHIIMHCKU, BTOPHUYEH €JIEMEHT OT ChABPKAaHHUETO Ha PAMKOBHS JIOTOBOp 3a
TJIATEKHU YCIYyTH, HE3aBUCUMO JAJIM Ca YacT OT CaMHs JIOTOBOP WJIM OT OOIIUTE YCIOBUS KbM
Hero. KaTo TakuBa, TsXHaTa HEJICHCTBUTEITHOCT HE BOJIU /IO HEJICHCTBUTEITHOCT Ha LIS I0TOBOP.
Te He ca yacT OT yCJIOBHUATA HA NOCIIEIBAINTE MJIATEKHH ONEepaIUu.

JlomycTUMOCTTa U TpaBHATa BAIMHOCT HAa OCBOOOXKIaBalUTe KJIay3d B KOHTEKCTAa Ha
HEpa3pelIeH! IJIATEeKHU OIepaliy B €JIEKTPOHHA Cpela € apryMEHTUpPAHO MpU NpuiiaraHe Ha
HOPMaTUBHUSI METOJ, Bb3 OCHOBA Ha OOCTOMHO NMpoy4yBaHE Ha JUTEPATypHUTE WU3TOUHHUILIU U
OTYACTH — OTHOCHMMAaTa ChJIeOHa MpaKTHUKa, TaM KBJETO € Halu4yHa. Bbh3 OCHOBa Ha aHanm3a ce
JIOCTUTA JI0 3aKIIOUYEHUETO, Y€ OCBOOOXKIABAIIUTE KJIay3HW C€ SBSIBAT MPECEYHa TOUKA MEXKITY
NPUHIIMIIMTE HAa aBTOHOMUS Ha BOJIsATA M cBOOO/IaTa Ha JIOroBapsiHE OT €jHa CTpaHa, a OT Jpyra —
Ha IpUHOWIIA HAa JOTOBOpHATa CHPaBEIIIMBOCT C'BO6p&3HO IMPOABJICHUATA MY B KOHTCKCTa Ha
HEpa3pelIeHUTE MJIATeKHU Olepalyu B eflekTpoHHa cpeaa (§ 1, I1).

UscnenBanero  ngedwHUpa  pa3NIdyHU  TOpelend Ha OPaBHOTO  JACWCTBHE  Ha
0CBOOO’KJaBaIlIUTE KJIay3U CIIOpe]l HATMYMETO WM JIMIcaTa Ha KaueCcTBOTO Ha notpeduten (§ 1,
IIT). Ha Tta3u ocHOBa ce cTHTra /10 3aKII0YEHUETO, Y€ KOTATO MOI3BATENAT HA TUTATE)KHU YCIYTHU €
noTpeduTen, 0cBOOOXKAaBaluTe OaHKaTa KJIay3d 3a Hepa3pelleHU TUTATEeKHHU OIepalid UMat

HU3KIIOYUTCIIHO TACHO MPUIIOKCHUC — CaMO IIPHU JIMIICATa Ha MMO3UTHBHA HOPMATHBHA ypeI[6a uB



ciydaii, ye He ca HepaBHonpasHHU (§ 1, III, T. 1). Upe3 pa3nuyHu npumMepu B U3CIEIBAHETO CE
JEMOHCTPHpA, Y€ KOraTo IMOJ3BaTeNSIT Ha IUIATEXKHU YCIyrH HSMa KaueCcTBOTO Ha MOTpeduTesn
najxuTpaTa oT Bb3MOKHOCTH € JI0CTa Io-0oraTa — Jia ce MPOMEHSIT JOKa3aTeJICTBEHATa TeXKECT PH
npefocTaBsiHe Ha MHGpOpMaIys, Aa ce ocBOOOAM OaHKaTa OT JOKa3aTeJICTBEHATa TEXKECT 3a
ABTEHTUYHOCTTA U TOYHOTO M3MBJIHEHUE HA ONPECIICH BUJ] €JICKTPOHHU TUIATEKHU ONEepalluu, U
T.H. (§ 1, III, 1. 2). IIpu onpenensHe Ha MpeAEIUTE HA JOTOBApSHE CIEIMATHO BHUMAaHHUE CE
o0pbllla HA CHBKYMHOTO JEHCTBHME HA OCBOOOXIABAIlMTE KJay3W, ako ObJaT yroBOPEHU, U
OMacHOCTTA Ype3 TAX J1a ce MpuaraT pa3jiuvyH YCIOBHS 32 €IMH U ChIIHU BUJ PAMKOBH JIOTOBOPHU
3a TUIATEeKHU YCIYTHU 10 OTHOIIEHKE Ha ompeaesieHu kineHTH. [loguepraBa ce HeA0MyCTUMOCTTa
HA YrOBOPKH, KOUTO IOCTaBST B HEPAaBHONPABHO IMOJOXKEHHE KOHKYPEHTH U Taka MoOrar Ja
JoBelaT J0 OrpaHMuYaBaHE WM HapyllaBaHE Ha KOHKYPEHIMATa, a OTTaM U JI0 3acsiraHe Ha
MHTEPECUTE Ha MOTPEOUTENUTE.

B § 2 ot u3cnenBaneTo ca U3SCHEHU CUJIHO CTECHEHUTE BB3MOXKHOCTH 33 OTpaHUYaBaHe U
M3KJIIOYBAHE HA OTIOBOPHOCTTa HAa OaHKaTa 3a HEpa3pelleHH IUJIaTeKHU OIepalud Ha
U3BBHJOTOBOPHO OCHOBaHWE, BKJ. HENPWIOKHMOCTTAa Ha TMPaBWIOTO MpPH JOTOBOpHATa
OTTOBOPHOCT BPEIUTE J1a Ca MPEIBUANMHE MPU MOPAKIaHE Ha 3aBJDKEHUETO. VI3BbHIOTOBOPHUTE
OCHOBaHUs 3a OCBOOOXk/JaBaHE Ha 0aHKaTa OT OTTOBOPHOCT Ca Pa3riefaHu ChOOpPa3HO TEXHUTE
00eKkTUBHH, CyOeKTHMBHM U BpemeBU npenenu. OOEKTUBHUTE MpPEEid Ha OTTOBOPHOCTTA Ce
ChABPKAT B OHE3U 3aKOHOBU NpaBUJIa, YMETO JECUCTBHE U IMOCIEIULIMA HE CE MPEANOCTaBs, HUTO
OTpaHHuaBa, OT WHIAMBUAYAIU3UPALIN KOHKPETHUS CyOeKT MpHU3HAIM, HE3aBUCHMO Jalld TOBA €
OaHKaTa WIM yBpEIEHHUs IJIaTell 0 Hepa3pelleHaTa IJIaTeXHa OINepalys B €JIEKTPOHHA cpefa.
Te3u npaBuina aencTBar erga omnes, Bb3 OCHOBA Ha ()aKTU U OOCTOSATEICTBA OT YUCTO OOEKTUBEH
xapaktep. OT Te3uM OCHOBaHUS 3HAYUTEIHO BHUMAaHHUE B H3CIEIBAHETO € OTAEIEHO Ha
U3BBHPEIHUTE U HempenaBuaeHu oOctosrencta (§ 2, I, T. 3) U cnydauTe Ha M3MBIHEHUE TPH
HeToueH yHukajeH uaeHtudukatop (IBAN) na nnartexxnata cmerka (§ 2, I, T. 2) mpeasun
IIUPOKOTO MM TMPAKTHYECKO TMPHUIIOKEHHUE. 3a IMBIHOTA HAa HW3JIOKEHHUETO Ca pas3rieaHu |
TUTATeKHUTE ONepallii Ha HUCKAa CTOMHOCT, KOUTO TOMAajgaT W3BBbH 00XBaTa Ha OTTOBOPHOCTTA
MOpaJid HUCKHS pa3Mep Ha MOTEHIMAIHHUTE BPEI, BKJI. B pe3yJiTaT Ha OTPaHUYEHHsS] KPbI Ha
3acernarute juna (§ 2, I, 1. 1).

bankara He HOCH OTTOBOPHOCT 3a HEW3MBIHEHWETO WM HETOYHOTO H3ITBIHEHHWE Ha
MJIaTeXXHa ornepalys TPy HETOYHOCT Ha MOCOYEHUS OT MOJI3BATENS HA TUIATEKHU YCIYTH YHUKAJICH
uaeatudukatop — IBAN. Ts HIMa 3aabKeHHE 1a BB3CTAHOBH cyMaTa 10 ONepanusra, a camo aa
CBJACHCTBA Ha IJIaTela 32 Bh3CTaHOBsIBaHETO 1. OCBOOOKIaBaHETO Ha OaHKaTa OT OTTOBOPHOCT 3a
M3I'BJIHEHUETO Ha €JIEKTPOHHATA TUIaTeXHa onepanus u3lsuio B cboTBeTcTBUE ¢ IBAN oTroBaps

Ha 3aJIOXKCHHUTC B CBpOHCfICKOTO W HAIlUOHAJIHOTO IIpaBO HCJIU 3a aBTOMATHUYHA 06pa60T1<a n



CKOPOCTHO M3BBPIIBaHE Ha IUAIlaHUATA. [IpoydeHaTta mpakTHKa Ha €BPOIEHCKUTE ChIMIUINA,
BKJI. M OBJIrapckus CbJ, CBUIETEICTBA, Y€ TE3M LM C€ IpecieBar Mo-e(heKTUBHO, aKo ce
BB3IIPUEME THIKYBaHE, KOETO 0CBOOOXk/1aBa OaHKaTa OT 3aIbJKEHUETO J1a npoBepsiBa fanu IBAN,
IIPEIOCTaBEH OT ILIaTela, JEHMCTBUTEIHO ChOTBETCTBA HA JIMLETO, ITIOCOYEHO KaTo IMOydared.
[lpunaranero Ha TOCOYEHOTO OCHOBaHME oO0aue, MMa CBOUTE OTPAHUYCHUSA. AHATU3BT Ha
chJleOHaTa IpakTHKa 00OCHOBaBa HEroBaTa HENPUIIOKHMMOCT IIPU JIMIICaTa Ha BB3MOXKHOCT 3a
“npeened* Ha IIIATEKHOTO HapeXJaHe MpeaAu of00psBaHe Ha IUIaTe)KHATa Oonepalus oT Ijarena
U u3Ipaliane Ha 0100peHneTo KbM OaHkaTa. ToBa € M MOPEJHOTO MOTBBP)KICHUE HA CTPUKTHUS
XapakTep Ha OTTOBOPHOCTTA 33 HEPa3pELEHH IUIATEKHU OIEpaLiu.

B uscneasanero obmaTa pasnopenda 3a 0cBOOOKJaBaHE OT OTTOBOPHOCT I10 IJ1aBa IleTa Ha
3IIVYIIC (un. 67-un. 100 3IIYIIC) B ciydanTe HAa U3BBHPEIHU U HEMPEIBUICHH OOCTOATEIICTBA €
3aIbJIO0YCHO aHAIHM3MpaHa. YCTaHOBEHO €, Y€ T ChABPXKA JBE XHUIOTE3W: (1) U3BBHPEIHH U
HenpeaBHIeHH o0cTosATencTBa; U (i) M3MBIHEHHWE HAa HOPMATHBHO YCTAaHOBEHO 3abJKCHUE
criope] 3akoHoAarencTBoTo Ha EC mim 3akoHOJAaTencTBOTO Ha JbpikaBa wieHka. Ha 6a3ara Ha
U3BBPIICHUS aHAIU3 Ce€ JOCTUra /0 3aKIIOUYEHHETO, Y€ HU3BBbHPEIHUTE U HENpPEIBUACHU
obcrositenicTBa o 3[IYIIC otroBapsT Ha KBamUUIMPAIIUTE CIYYaHOTO CHOUTHE TPU3HALM HA
Henpeoaonumara cuia. 3aroBa € npuero, uye 3IIVIIC ypexna cnenuaneH cbCTaB Ha
HeMnpeoJojuMa cuia B cdepaTa Ha IUIATSKHUTE YCIYI'M, BKJ. IUIATEKHUTE YCIYrH Ha
UH(POPMALIMOHHOTO OOIIECTBO.

AHanmu3bT Ha cheOHATA MPAKTHKA CBUIETEICTBA 32 CTECHUTENIHO ThIKYBaHE U ITpUjIaraHe
Ha CIenuaaHus cheTaB Ha Henpeoaonmma cuia 1o 3ITYTIC — Bw3npueTo e pazdupaHeTo, ye Tou €
NPUIOKHM CaMO B XHIIOTE€3aTa Ha HETOYHO W3ITBJIHEHHE Ha IUIATe)KHA OIepalus, HO He W B
XMUIIOTe3aTa Ha Hapas3pelleHa TakaBa. ToBa pa3OupaHe ce CHoJens U B U3CIeIBAaHETO, Thil KaTo
OTIOBOPHOCTTA Ha OAaHKAaTa 3a Hepa3pelIeH! IJIaTeXKHU ONEepaIiy 3a pa3jiika OT OTTOBOPHOCTTA
M 32 HETOYHO W3ITBJIHEHH, HO pa3pelieHH OIEepalldd, € CaMOCTOSTENICH BHJ HMYIIECTBEHA
OTroBOpHOCT. T MMa CTPUKTEH XapakTtep W cnenuuyHu (yHKIHHA, KOUTO M3WCKBAT €IWHEH
MOJXO0/1, BKJI. 10 OTHOLIIEHHE Ha PUCKOBUTE (PaKTOPH MPH MPEIOCTaBIHE Ha MJIATEXHH YCIyTH Ha
UHPOPMALIMOHHOTO 0011ecTBO. TakuBa OE3CMOPHO ca M MPECTHIIHUTE MOCETraTesICTBA OT TPETU
muma. Jla OboaT W3KIIOUEHW OT Kpbra Ha W3BBHPEIHHUTE W HENPEIBHINMH OOCTOSTENICTBA,
O3HauaBa Jia ce MpreMe TAXHATA MPEIBUANMOCT U 3aKOHOMEPHOCT, KOETO OM MPOTHBOPEYAIo Ha
3npaBus pasyM. OOpaTHOTO OM O3HA4YaBajo Ja Ce M3Mpa3sHH OT ChAbpPKAHWE HWHCTHTYTa Ha
oTroBopHocTTa. He Ha mocienHo MsAcTo, HEMpeoJoJuMaTa Cuila Bb3HUKBA CJe] CKII0UBaHE Ha
JIOTOBOpA, YMETO W3IIBIHEHHE MPEISTCTBA, JOKATO B XHUIIOTE3aTa HAa HEPa3pelIeHH IUIATEKHU
orepanuy U3MIBIHEHUETO Ha OlepalusiTa o IPUHLHUII € HexKelnaHo oT 3akoHa. I1lo ce oTHacs 1o

BTOpaTa XU1oTe3a, a MMCHHO — U3II'BJIHCHUCTO HAa HOPMATUBHO YCTAHOBCHO 3abJIZKCHUC CIIOPC/



3aKoHOoAaTencTBOTO HAa EC 1 3aKOHOATEICTBOTO HA AbpKaBa YIeHKa, TO HAIMa HUKAKBa JIOTHKa
T4 Ja He ObJle MpUlaraHa v B XUIIOTe3aTa Ha HEpa3pelleH! TUIaTeXHH orepaluu. 3aToBa de lege
ferenda B n3cnenBaneTo € npenopb4aHo paznopendoara Ha wi. 97 3ITYIIC na 6b1e n3MeHeHa, KaTo
ObJIe ChOTBETHO AU(DEepEeHITNPAHO MPUIIOKHOTO TIOJIE HA JIBETE XUIOTE3H ChOOPa3HO Pa3IMKHUTE B
OTTOBOPHOCTTA Ha OaHKaTa 3a HEpa3pelICHH IJIATe)KHU ONEPAIi U OTTOBOPHOCTTA M 32 HETOYHO
W3IBJIHEHU, HO Pa3pEeLLICHN ONEPALIH.

[Ipu wm3cnenBanero Ha cyOektuBHUTEe npenenu (§ 2, 1) B anammsa ce moctura a0
3aKJTFOYCHUETO, Y€ CTIICIIHATHUAT ChCTaB HAa CTPUKTHATA OTTOBOPHOCT Ha OaHKaTa 3a HEpa3pelIeHH
MJIaTEXKHU ONEPAIMK MTO3HAaBa CaMO U €AMHCTBEHO M3KJIOUMTEIHATA BUHA HA YBPEJICHUS TUIATEIl
KaTO OCHOBAHHUE 32 U3KJIIOUBAHE WM OTpaHUYaBaHE Ha OTTOBOPHOCTTA. B 3akoHa ca ypeseHu camo
JIB€ XUIIOTE3W — U3MaMa Ha IJIaTela U HEU3ITbJIHEHUE Ha €IHO WJIU [OBEYE OT 3aIbJDKCHUATA MY
no wi. 75 3IIVIIC ymunuieHo wim nopaau rpyba HeOpexHoct. OT aHaJIM3a Ce U3BEXKIa U3BOJIA,
Ye OT TAX MPAKTUYECKO 3HAUYEHHE HMMa CaMO HEH3IIBJIHEHHUETO Ha €JHO WM IOBEYe OT
3aabJDKeHusiTa Ha yBpeaeHusa mnaten no wi. 75 3IIYIIC ymunuieno unu mopaau rpyoda
HEOPEKHOCT, KOETO OTHOBO MOTBBPKAaBa XUIIOTE3aTa 32 CTPUKTHUS XapaKTep Ha OTTOBOPHOCTTA.

Bb3 ocHoBa Ha WuU3BBpIIEHUS aHAJIM3 HA HOPMATHBHATa ypenda € U3SICHEHO, Ye
SMHCTBCHOTO OCHOBaHHWE, Ha KOETO OaHKaTa MOXeE Ja OTKake BH3CTAaHOBSIBAHE HA Cymara II0
Hepa3pelieHaTa IUIaTeXHa ollepalus € cilyyad Ha HM3MaMa Ha IUlaTena o CMUChia Ha
Hakazarennusi xoaekc. 3aToBa IMpU OTKa3 Jla BB3CTAHOBHU CpEJICTBATa IO Hepa3pelieHara
TIaTeXHa orepanus 0aHkaTa clefBa Ja YIAOCTOBEpU OCHOBAHMSTA CH 32 CbMHEHHUS U OTHOCHO
1eJITa Ha U3MaMIIMBUTE JISHCTBUSI HA TUIaTela B yBEOMIIEHUETO CH JIO ChOTBETHUTE KOMIIETEHTHU
opranu. M3amaminuBuTe NEeHCTBUS Ha TIaTEla € HEOOXOAMMO Jla ca HACOYCHHU KbM Ch3JaBaHe Ha
HEBSIpPHA MPEJCTaBa 3a ABTEHTUYHOCT HAa OCIOPEHUTE IJIATEKHU omepauuu. Texecrra Ha
JIOKa3BaHETO UM 00aue, JIexKH U3ISUI0 BhpXY OaHKaTa, OT KOSTO CE OYaKBa MPOBEKIaHE HA MIBJIHO
Y TJIABHO JIOKa3BaHE, KOETO Ha MPAKTHUKA € U3KIIFOUUTEITHO TPYIHO MOCTUKUMO.

CpaBHHUTEIHUST aHAJIM3 MEXK/Ty JIBET€ OCHOBAHUSA 32 Bh3HUKBAHE Ha OTTOBOPHOCTTA — MPU
MPSIKO MHUIIMHMPAHE OT IJIaTella Ha IMJIaTe)KHaTa onepalus 10 OaHKaTa, KOSTO BOAM CMETKATa My,
U TIPU U3MOJI3BaHE HA yCIyra 3a MHUIIMHpPAHE Ha IJIAIlaHeTo, COYM Ha MOCTaBsHE 0aHKaTa B IO-
TEXKKO TOJIOKEHHE, KOraTo IJIATEIlhbT MOJ3Ba YCayra Mo WHUIMHMpaHE Ha TUIAAHETO OT JAPYT
JIOCTaBYMK HA TUIATEKHU YCIYTH, OTKOJIKOTO KOTAaTO HE MOJ3Ba TakaBa yciyra. Koraro mossBa
ycllyTa 1Mo WHUIMHpaHe Ha IUIallaHeTo, OaHKaTa HsAMa MPaBOTO J1a OTKAXKE BH3CTAHOBSIBaHE Ha
MJIaTEHUTE MO0 Hepa3pelleHaTa IUIaTeKHa olepalus CpelCcTBa Ha IulaTela, AOPUM U J1a uma
OCHOBATEJIHM CHhMHEHHWs 3a M3MaMa OT HEeroBa CTpaHa. B mpoydBaHETO ca MpeACTaBeHU M
TOTIBJIHUTEITHUTE 3aTPYIHEHUSI, BOACIIN O HEPABHOIPABHO TPETHPaHE HA OaHKaTa MPH MOJI3BaHE

Ha ycjyrara o MHUOHUUPAHC HA IUIAlaHC OT APYr' JOCTABYMK, KATO HAIIPUMCEpP, JIUIICATA Ha
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JIOTOBOP MEXIy OaHKaTa M JOCTaBUYMKA Ha yclyraTa 1Mo WHUIMHpPaHE Ha TUIAIaHEeTo, KOWTO 1a
rapaHTHpa CBOEBPEMEHHOTO B3aMMHO YBEJOMSBAaHE 32 HAIMYUETO HA OCHOBATEIIHM CbMHEHUS 3a
n3mamaTta. Ha Ta3u ocHOBa B M3CIIyJBaHETO € JaJICHO apryMEHTHpaHO MpejyioxkeHue de lege
ferenda 3a nonenBane Ha 3ITYIIC (§ 2, I, 1. 1).

B wm3cnensaneTo ce cmojaens pa30upaHeTo, Y€ KbM HMYIIECTBEHATa OTTOBOPHOCT Ha
OaHKaTa 3a HEPA3pCIICHH IUIATe)KHU ONEPAIMM HAMHUPAT ITHJIHO NPHIOKCHHE H3BEIACHUTE B
JIOKTPUHATA MTOCTAHOBKH 3a CHIIPUYMHSIBAHETO HA BPEIM KATO CIOXKEH (PaKTHIYECKH ChCTaB, KOMUTO
BKJIIOUBA KaTO OOIIM €JICMEHTH HEU3ITBIIHEHUE OT CTPaHa Ha YBPEACHOTO JIUIIE Ha MTPEIBAPUTEITHO
YCTaHOBEHU 3aJIbJDKCHHUS], MPETHPIECHU OT HErO BPEIU U MpsiKa MPUUMHHA BPb3Ka MEK/Y BPEIUTE
u Hem3mbiaHeHUeTo My (§ 2, II, T. 2). AHaIM3bT Ha OTHOCHUTETHO OoraraTta ChicOHA MpaKTHKa
CBHJICTEJICTBA, Y€ M3MamaTa CIPsAMO IUIaTela, BKIIOYUTEIHO Mo ¢popMara Ha (PUIIMHT-U3MaMa,
Cce pasriexia OT ChJa Ha IUIOCKOCTTa Ha YMHUIUICHOTO WM MOpaau Tpyda HEOpPEKHOCT
HEM3MBJIHEHNUE Ha €THO WX MOBEYE OT 3aab/hkeHusTa my mo wi. 75 3ITYIIC.

OcBeH HajguuWe Ha HeW3nbjiIHeHue Ha mnocoueHuTe B wi. 75 3IIVIIC 3agpmxenus,
HEU3IIBIHEHUETO CJIe/IBa J]a € Pe3yATaT Ha MPOSBEH YMUCHI WK Ipyda HEOPEKHOCT OT CTpaHa Ha
iarena. Kato ¢opMu Ha BUHA YMUCHIBT U TpydaTa HEOPEIKHOCT HE Ce MPEAIoiIaraT u cieIBa aa
ObJaT AOKa3aHU OT OaHKaTa C ITBJIHO U IJIaBHO JIOKa3BaHe, KOETO aKo HE ObJIe POBEIEHO HE MOXKE
Ja ocBoOOaM OaHKaTa OT OTTOBOPHOCT. B pe3ynTaT Ha M3BBPIICHOTO MPOYYBAHE U 33a1BJIOOUYCH
aHaJIM3 Ha chAeOHaTa MPaKTHKA, BKIIOYUTEIHO B CPABHUTEIEH IIJIaH C MPAKTUKATa HA ChICOHUTE
OpraHu B Apyru abpkaBu-uieHkd Ha EC (ocHoBHO @panius u Wrtanus), ce Hamara u3Boja, 4e
KOMIICHCAIIMATAa Ha BUHU C YBpPEJEHUs IUIATell € TMPHU3HaTa OT 3aKOHA BB3MOXKHOCT HE cCaMo 3a
orpaHWYaBaHe, HO U 32 OCBOOOKaBaHE OT OTTOBOPHOCT Ha OaHKaTa 3a Hepa3pelleHa eJIeKTPOHHA
TUIaTeXKHA OTepaIus, HO MPU U3KIFOYUTEITHO OTPaHUYCHH XUIIOTE3H, KOUTO B ChJIcOHATa MPAKTHUKA
ce pa3riiexaaT v penaBat NpoTUBOPEUUBO.

B u3cnenBaneTo € M3BEACHO OCHOBOIIOJIATANIOTO 3HAYEHHE, KOETO MMa MPUEMaHETO Ha
eJICKTPOHHATA TIaTeKHA OTepallvs 3a pa3pelieHa oT CTpaHa Ha cbia. Jlopu Korato cbIbT J0MycKa
HaMeca Ha HEOTOPU3UPAHH TPETH JIMIIA B IUIATEKHUS MPOIIEC, pEelIaBalIUAT NPUHOC HA MJIaTela u
npsikaTa MpUYMHHA BPb3Ka HA MOBEICHHETO MY C OCIHOPEHHUTE KaTO HEpa3pellieHH IUIaTeKHU
oTiepalviy, HETOoBaTa ,,u3KatouumenHa ' BHWHA, TPIKO OOycCraBAT pa3OupaHeTo Ha Chaa, 4e
TJIaTe)XHaTa OTepalys € pa3pelieHa. 3aToBa, KOTaTo IUIATeIhT € JACHCTBAI MPHU YCIOBHUATA HA
YMHUCBI WM TpyOa HEOpeKHOCT, Ha NpPaKTHKa € MHOr0 TPYAHO Ja c€ MpoKapa siCHa
pa3rpaHUYUTeNHA JTHHHS B KOW CIIy4yau eJIeKTpOHHATa TUIaTeXHa onepanus € Ouna ,,paspeueHa’
U B KOU — ,,HepaszpeuieHa’ , KOETO 3a MOPEACH IIbT MOTBBPK/IaBa CTPUKTHATA OTTOBOPHOCT Ha

OaHkaTa 3a HEpa3epIICHH TUIATe)KHU OmNeparuu. BbIpekn ToBa, KOMIEHCAIUsATA HAa BHHH C



YBpEIeHUs TUTaTell 0CTaBa Hali-ueCcTO M3MOI3BaHOTO B MPAKTHKATA OCHOBAHHE 32 OCBOOOK/1aBaHe
Ha 0aHKaTa OT OTTOBOPHOCT.

OTHOCHO BpeMEBUTE MPEJIEIH B U3CJIECIBAHETO CE CTUTA JI0 3aKJIFOUEHUETO, Y€ HaYaJIOTO Ha
OTrOBOPHOCTTA Ha OaHKaTa 3a Hepa3pelleHara IUIaTe)KHA Olepalus HacThIIBA B MOMEHTA Ha
y3HaBaHE OT CTpaHa Ha OaHKaTa 3a Hepas3pelleHaTa IUIaTe)KHA ONepalys, a He B MOMEHTa Ha
peructpupanero u (§ 2, III, . 1). 3akoHBT 3aabKaBa OaHKaTa JAa KOpUTHpa Hepa3pelieHarta
IUIaTeXkHa OIepalnus, HO caMO akKo IOJI3BaTeNAT Ha IUIATEXKHU YCIYTH S € yBeIoMul 0e3
HEOCHOBATEIIHO 3a0aBsiHE. YCTAaHOBEHHST B 3aKOHA CPOK 3a yBeIOMsBaHETO € j0 13 mecema ot
Jlatata Ha perucTpupaHe Ha onepanusata. AHaJIU3bT Ha ChJeOHATa MPAKTUKA, BKJI. HAa ChICOHHUTE
opraH B Ibp>kaBuTe-uieHky Ha EC, cBueTencTna, 4e BoJeIa 3a Ch/la € HopMaTa, yCTaHOBSsIBalla
KpaeH 13—meceueH Cpok OT 3abKaBaHe Ha CMETKATa Ha TUTYJISAPS C Hepa3pellleHaTa IuiaTexHa
omepanusi, 0e3 Ja ce OLEHSBa OCHOBATEJIHOCTTa Ha €BEHTyalHO 3alaBsHe. (CienoBaTelHo,
cnenu(UIHOTO 3aBIDKCHHE Ha OaHKaTa Ja BH3CTAHOBU Cymara IO HepaspelleHara IUiaTexHa
orepalus He € MOABJIACTHO Ha 00K OOJIUTallMOHHO MPABEH MPUHITUI 32 U3UCKYEMOCTTa — TO HE
CTaBa M3UCKYEeMO OIl[e OT MOMEHTa Ha CBOETO Bb3HUKBaHE (Wwi. 69, an. 1 33]1). Taka oTHOBO ce
NOTBBPK/1aBa OCHOBHATA U3CJIEJOBATEIICKA TE€3a 3@ CAMOCTOSTEIHUSI XapaKTep Ha OTTOBOPHOCTTA.
B uscnenBanero ce cnonensi pa3OupaHeTo, Y€ TO3U KpaeH 13—MmecedeH CpOK € MpPEeKITy3UBEH.
[TpexiTy3uBHHUSAT CPOKBT HE Ce Mpuiiara, Korato 0OaHkKaTa HE € M3MBIHWIA 33IbJDKEHUSITA CH 32
npefocTaBsiHe Ha uHpopMauMs 3a IUIaTexHara omepanmus mo wi. 65, am. 1 3IIVIIC.
Jloka3arencTBeHaTa TEKECT 3a U3MBJIHEHHWE HA MOCOYEHOTO 3abJDKEHUE JIEKH H3ILSUI0 BHPXY
OaHkaTa. 3aTOBa MPOCTOTO OCIIOPBAHE OT CTPaHa Ha IJIaTela 3 HErOBOTO HEU3IIBJIHEHUE CE SIBSIBA
JIOCTaThYHO.

CpoKbT 3a U3MBIHEHHE Ha 3abJKCHHETO Ha OaHKaTa 3a BH3CTAHOBSBAHE HA CyMara IO
Hepa3pelleHara MmiaTe)kHa ornepaius € euH paboTeH JIeH, CYUTaHO OT JaTara Ha y3HaBaHeTo. B
U3CJIEIBAHETO € MPUETO Pa3doMpaHEeTo, Y€ TO3M CPOK € YCTaHOBEH B I0JI3a Ha KpeauTopa —
YBpEIEHUSAT IUIaTell. 3aToBa JUXBaTa 3a CpOKa O BH3CTAHOBSIBAHETO € Bb3HArpaJUTENHA, a HE
MOpaTOpHA, KOraTo € IBhIDKUMa ChOOpa3HO YCIOBHSTA 3a BOJeHe Ha cmeTkara. Koraro TtakaBa
JUXBa HE C€ ABJIKHU, TO Clie]] Bb3CTAHOBSIBAHE HAa CyMaTa 10 HEpa3pellleHaTa IJIaTeXHa Onepalus
Y BCUYKH YIbpPKaHU BBB Bpb3Ka C U3BBPIIBAHETO M CYMH OT CTpaHa Ha OaHkaTa (KaTo Hamp., 3a
TaKCH U JIMXBU) CMETKaTa Ie ObJie B CbCTOSHUETO, B KOETO CMEeTKaTa Ou ce Hamupaia, ako He

Oellie U3NbIHCHA HEpa3pCUICHATa IJIATCXKHAa OIICpanus.



B H3CIICABAHCTO KPAiAT HAa OTTOBOPHOCTTA € YCTAHOBCH C U3IMI'BJIHCHUC HA II'bJIHUA 00eM oT
3abJDKEHUS] OT CTpaHa Ha OaHKaTa KaTo AJBKHUK IO CAaHKLUHMOHHOTO MPAaBOOTHOIIEHUE KBbM
YBpEEHHUs IUIaTell OT Hepa3pelleHaTa IaTexHa onepauus. Kpast Ha OTTOBOPHOCTTa HACcThIIBA U
npu Oe3/1eliCTBIE HA YBpeIeHUs IJIaTell B IPOABbIDKCHHE Ha mMoBede oT 13 mecena, CYMTaHO OT
JlaTaTa Ha y3HaBaHE 3a Hepa3pelleHara eJIEeKTPOHHA IIJIaTeKHa onepanus. ToBa OTHOBO € B IIPSKO
HNOTBBPXKACHUE Ha OCHOBHATa M3CIEAOBaTeICKa Te3a 3a CAMOCTOSTENIHUS XapakTep Ha
OTIOBOPHOCTTA.

OtHemaHeTo Ha OAHKOBHSI JIMIICH3 HE € MPAaBOIOracsBaiio 00CTOATEICTBO MO OTHOILICHHE
Ha OTroBOpHOCTTA. He e mpaBomoracsBaiio 00CTOATENCTBO U 3aKPUBAHETO Ha IIATE)KHATA CMETKA,
HUTO HEHHOTO MPEXBBPIISHE IIPU IPYT JOCTABUMK HA IJIATEXKHM yciyru. Hsima npedku crpaHure
[0 CaHKIMOHHOTO IIPAaBOOTHOLICHHE Jla YpeIsIT C MpaBHA CAEIKA IBIDKUMHUTE CYMH IO
HepaspeleHara IyaTexHa oneparys — olpoIIaBaHe, croroa0a, BKJI. CbeOHa croro0a, HOBaIus,
npuxBamaHe, u T.H. C HacTbIBaHE Ha MOTACUTEIIHUS C(l)GKT Ha CACJIKaTa, HACTBhIIBA U KpadT Ha
OTIOBOPHOCTTA.

B cbums naparpag ca pasriieaHud M BIPOCUTE OTHOCHO MOTacuTenHara JaBHocT (§ 2,
I, 1. 2). [Mopamu obcrositencTBoro, e 3IIVIIC He chabpka U3pUYHU pa3nopeadrd OTHOCHO
NOTacUTEeIHATa JAaBHOCT, TNPWIOKHMA IpH OTrOBOPHOCTTAa Ha OaHKaTta 3a HepaspeleHu
€JIGKTPOHHM IUIATEXKHU OIEepaliy, U3JI0XKEHUETO ChAbp)Ka ThIKYBaHE Ha OOLIMTE IpaBUiIa Ha
IpaXXJIaHCKOTO MPABO KAaTO C€ U3XO0XKa OT MOAYEPTAHUTE B MIPEIXOAHOTO U3JI0KEHHE 0COOEHOCTH
Ha OTTOBOpPHOCTTA. B M3cnenBaneTo ce crnojens pa3oupaneTo, ye HamMupa NpuiIokKeHne oouusT 5-
TOJIMIIEH TaBHOCTEH CPOK.

Uckbt no wit. 79, an. 1 3IIVIIC He e uck 3a BpblliaHe Ha BJIOYKEHaTa 10 CMeTKa IIpu OaHKaTta
CyMa, a UCK 3a Bb3CTaHOBSIBaHE IUIaTe)KHATa CMETKa Ha IUIaTela B ChCTOSIHUETO, B KOETO Ts OU ce
HamMpala, ako He Oellle M3ITbJIHEHA Hepa3pellleHaTa eJIeKTpOHHA IUIaTe)XHa onepalus. 3aToBa B
U3CIIEIBAHETO C€ MpHeMa, Ye 3a MPHUTE3aHUETO MO TO3M HCK — 33 B3EMAHETO Ha THUTYJSpS Ha
CMETKaTa B 4YacTTa OT BJOra, 3aCerHaT OT Hepas3pelleHaTa €JIEKTPOHHA IUIaTeXHa oleparus,
JTABHOCT TedYe, HEe3aBUCUMO Y€ JIMIICBA MCKaHE 3a BPbBILAHE Ha BJIOXKEHATa 10 CMETKaTa cyMa.
[Tpuema ce, ye Ta3u JAaBHOCT CHIIO € S5-TOJUINHA, CYUTAHO OT M3UCKYEMOCTTa Ha B3€MAaHETO Ha
TUTYJSIPS 32 U3IUTAIIAHE Ha BIIOJKEHATa 10 CMETKaTa cyMa, KOeTO M0 HEOOXOIUMOCT BKITIOYBA U
B3EMAHETO 3a cymaTa [0 HepaspellleHaTa eJeKTPOHHA IUIaTeXHa omepaius, Ho He camo. [lpu
Bpe/ia, Bb3HUKHAJA OT HapylleHHe Ha OOJMIallMOHHO 33JbJKEHHE, MEPOJaBEeH € MOMEHTHT Ha
NpUYMHSABAHE HA BpeJaTa.

AHanu3bT Ha JaBHOCTHUSA cpok 1o wi. 110 33/1 3a uzrnuianiane Ha BIOKeHATa 10 CMETKaTa
CyMa, BKJI. U B 4acTTa OT BJIOra, 3aCE€rHaT OT HEpa3pelleHa eJIeKTPOHHA IJIaTeXHa onepalus, COUu

Ha CBLIECTBEHM pa3iauuus ¢ Npekiny3uBHUs 13-MecedueH cpok mo un. 77, am. 1 3IIVIIC 3a



BB3CTAHOBSIBAHE HA CyMmara II0 CMETKaTa. J|aBHOCTHMAT CpPOK IpPEMSATCTBA YIPAKHSABAHE Ha
IPaBOTO HA MCK 3a M3IUIAIlAaHE Ha BJOra oT OaHKara, JOKaTo MPEKITy3UBHUST CPOK Ioracssa
CyOeKTHMBHOTO IIPAaBO Ha IUIATENA Ja UCKA OT OaHKaTa Bb3CTAHOBSBAHE HA CMETKAaTa My IIPU Hesl B
CBCTOSIHHETO, B KOETO T4 OM ce HaMupala, ako He Oellle U3IIbJIHeHa Hepa3pellieHaTa eleKTPOHHA
IJIaTeKHA onepanus. J[Bata ucka ca pa3jau4Hu — UMaT Pa3jIM4yHO IIPABHO OCHOBAHME U PA3JIMYCH

HETUTYM.

I'naBa V. @opMu M ciocodu 3a peajn3upaHe HA OTTOBOPHOCTTA

B rnaBa nera, § 1 ca pasrienanu asete GopMu Ha OTTOBOPHOCTTA: 00E3IIETEHHE 32 BPEIH
(§ 1, I) u meycroiika (§ 1, II). 3a mbpJIHOTA B M3CIEABAHETO € CIIOMEHATAa M 3acTpaxoBaTelHaTa
3alllUTa KaTo JIPYyro BB3MOXHO CPEJICTBO 3a JIMMUTHUPAHE HAa OTTOBOPHOCTTA 3a HEPA3PEIICHU
IUIATEKHU ONEpAllUU B €JIEKTPOHHA Cpefla C YrOBOpKaTa, Ye 3aCTPaxOBaTEIHUTE MPOAYKTH KaTo
TaKoBa CPEJICTBO Iie ObAAT MpeaMeT Ha OTACIHO 3aab1004eHo u3cnensane (§ 1, II1). AKIeHTsT e
MOCTaBEH BbPXY MOpaTopHaTa (3aKbCHUTEIHATA) JIMXBa — IOTOBOPHA WJIM 3aKOHOBA. Pasrienan e
HOPMATHBHO OIPEACIICHUAT HAUUH HA U3UMCIIIBaHE pa3Mepa Ha 3aKOHOBaTa MOpaTopHa Jinxea. B
CPaBHMTEJIEH IUIaH Ca Pa3rielaHd MOPATOpHATa 3aKOHHA JIMXBAa U MOPAaTOpHAaTa HEYCTOMKa, KaTo
ce mpuemMa 3a JONMYCTUMO ChoOpa3zHO OOmMTE MpaBWiIa yBPEACHUST IUIAaTel Aa AudepeHnupa
MPETeHLUATA CH 3a JIEHCTBUTEIHO NPETHPIICHUTE OT HEro BpeOu Ha MPETHhPIICHU 3aryou u
MPOITYCHATHU TOJI3H.

[IpunoxxeHuero Ha HEyCTOMKaTa € J0CTa OrpaHuYeHo. B u3cneaBaneTo ce moTBbpKaaBa
MPUHIIMITHATA JOMyCTUMOCT 3a yroBapsiHe Ha HeycToeuHu kiaysu (§ 1, I, T. 1). Hama npeuku 3a
CIly4auTe Ha HEpa3pelIeH! IUIaTeKHU ONEepallii B €JIEKTPOHHA Cpe/ia IUIaTel’bT, 0COOEHO KOTraTo
€ ThProBell, J1a yTOBOpHU ¢ OaHKaTa MOpaTOpHa HEYCTOMKA B MMO-BUCOK OT 3aKOHHATA JINXBa pa3Mep.
Heycroiikata Moxke 1a ObJe KaKTO KyMyJIaTHBHA, TaKa U 3aU€THA. AHAITU3UPAHO € MPUIOKHOTO
10JIe Ha PA3JIMYHUTE BUJIOBE HEYCTOHMKU. IHTEpechT Ha CTpaHUTE OT yroBapsiHE HAa €BEHTyalHa
HEeycTollKa € chbMHUTeNHO. [Ipu HepaspeleHUTe IUIaTeXHHU OIepally B €JIEKTPOHHA cpeia €
MPaKTUYECKH HEBB3MOXKHO Ja C€ OLEHAT BPEAMTE KbM JlaTaTa Ha CKJIIOYBAHE HA PAMKOBUSA
JIOTOBOP 3a IUIaTEXHU YCIyry. 3aTOBa MoJ13aTa 3a IUIaTela OT TakaBa HEYCTOMKA € TBBhp/I€ HesCHA.
Ot gpyra crpaHa, 0aHKaTa HsIMa MHTEpEC OT YroBapsHE HAa €BEHTyaJlHa HEYCTOWKa MpeaBUA
MPUHIIMITHATA Bb3MOKHOCT 3a IJIaTella Aa Thpcu 00€e3IIeTeHre B [TO-TOJIIM pa3Mep 10 001U pe.
Coiiure ca NPpUYUHUTE, TOPAJAN KOUTO U YTOBApSIHETO HA aJTEpPHATHUBHA HEYCTOMKA € JIUILIEHO OT
IIPAKTUYECKO 3HAYECHHUE.

B u3cnenBaneTo e pasrienana u u3kitountenHata Heycroiika (§ 1, 11, . 2). Bp3 ocHoBa Ha
U3BBPIICHUS aHAJINU3 € JOCTarHaTo J0 3aKJIIOUEHHETO, Y€ 3a Ta3u HEeyCTOWKa Ba)kKaT M3SICHEHUTE

OTrpaHUYCHUA 110 OTHOIICHUC JIENICTBUETO HA OCB060)K,Z[aBal_I_II/ITe KJIay3HU. HpI/IeTO, € 4e JIeHCTBUETO



Ha TakaBa HEyCTOEYHA KJIay3a, [10 CHJIaTa Ha KOSTO Cpelly 3aIljalllaHe Ha ONpeesieHa MapuyHa
cyMa 0aHKaTa Ja ce OCBOOOAM M3IUIO OT 3aJb/DKEHHETO 32 He3a0aBHO BB3CTAHOBSIBAHE Ha
CTOMHOCTTA Ha Hepas3pelleHaTa IulaTeXHa ornepauus, € TBbpAEC CbMHUTEIHO. MHOIO € BEpOsATHO
TakaBa Kjay3a, ako ObJe JOroBopeHa, na Obae o0sBeHa 3a HHUILOXKHA MOPagH MPOTUBOpPEYHE C
UMIIEpaTUBHHU pa3nopeadn Ha 3aKOHA.

Karo cnocoOu 3a peanmzupane Ha OTTOBOPHOCTTA B § 2 ca pa3rieJaHu U3BbHCHIEOHOTO U
ChJIEOHOTO pa3pelllaBaHe Ha IUIATEKHH CIIOPOBE BbB BPBb3Ka C PErMCTPUPAHM HeEpa3pelleHH
CJIGKTPOHHHU IJIATEKHU OINEPalnu. AKIIEHTHT € IMOCTaBEH BBbPXY M3BBHCHACOHOTO pa3pelraBaHe
Ha IUIaTeXXHU criopoBe. M3cnenBanero ce pokycupa BbpXy CTUMYJIUTE 32 CTPAHHUTE J]a pa3periaBaT
U3BBHCHCOHO IIIATEKHUTE CU criopoBe. M3ACHEHO €, 4e CKOPOCTHOTO ypexk/laHe Ha OTHOLIEHUsATa
€ B MHTepec KaKTO Ha IulaTella, Taka U Ha OaHKaTa, MpU KOATO C€ BOJM CMETKara My, Thil KaTo
orpaHMyaBa pa3Mepa Ha BpeauTe. Taka MO-MaJIKO HAJJIEKHO OTOPU3UPAHMU IUIATENKHU
HapeXXIaHusl, BSIBAILY CE ITOCJIEIBAIM PETUCTPUPAHETO HA HEpa3pellleHaTa IJIaTeXHa oleparus,
MOraT Jja c€ OKa)kaT HEIPAaBOMEPHO OTXBBPJICHU NOPAJM JIMIICA HA JOCTATBYHO Pa3NojaraéMoCT
10 CMETKaTa. AHAJIM3UPaHa € 3aKOHOBAaTa Bb3MOYKHOCT 3a aBTOMAaTU3aLlAs U CAMOM3IIBIIHEHUE Ha
npoleca 1o Bb3CTaHOBSIBAHE HA CPEJCTBaTa OT Hepa3pellleHaTa IJIaTe)KHA Oolepalus Ype3 YMEH
JIOTOBOD (smart contract), KaTo ca U3TbKHATH CBBbp3aHUTe ¢ ToBa o3k (§ 2, [, 1. 1).

HanpaBeH e kpuTuueH Iperie] Ha HOpMaTHBHaTa ypeada Ha NPOU3BOJACTBOTO MpE]
[TomMupuTenHaTa KOMHMCHS 3a MJIATEXKHU criopoBe KbM KomucusiTa 3a 3amura Ha HOTpeOUTEINTE,
KaTo ca MpeACTaBeH! HEWHUTE NMPeMMCTBa U HeocTaThlM. [Ipon3BoacTBOTO € (pakyITaTUBHO U
HE TMpEJCTaBIIABA 3aJb/DKUTEIHA IMPEANOCTaBKa 3a NpeasBIBaHE Ha HUCK Ipel Cblaa, HO
JIOCTaBYUKBT Ha MJIATEKHU YCIYTH € JUTbKEH Ja MHPOPMUpPa OJI3BaTeNs Ha MJIaTeKHU YCIYTH 3a
HAJIMYMETO Ha Ta3u Bb3MOXKHOCT. [loaBaHeTo Ha xanba 10 J0CTaBYMKA Ha MJIATEXKHH YCIIyTH Ce
sBsIBa HE0OXOAMMa MpEIrocTaBKa 3a MojaBaHe Ha kanba mpen IlomupurenHara komucus 3a
IUIATEXKHU cropoBe. B3 ocHOBa Ha HanpaBeHUs aHaIU3 € 000CHOBAH U3BO/A, Y€ MAKCUMAITHUAT
napuyeH mnpar Ha cnoposere oT 25 000 5B., HEMpOMeHsH OT npueMaHeTo Ha llpaBunHuka Ha
Komucusra mpe3 2015 r., e 1oOpe 1a Oblie akTyaau3upaH, BKJI. OpaJd HaTpynaHaTa MHQIAM
npe3 MOCIEAHNUTE 1eCeT TOANHU, Thi KaTO CHJIHO OIpaHMuYaBa CIIOPOBETE, KOUTO MOTaT Aa ObJaT
OTHECEHH 3a pazriiexaane ot [lomupuTenHara koMucus 3a miatexHu cropose (§ 2, I, 1. 2). 3a
II'BJIHOTA HAaKPaTKO € MpecTaBeHa U MeIMalusATa, KaTo MPU3HAT OT 3aKOHA aJITEPHATUBEH CIIOCO0
3a pas3peliaBaHe Ha IPaBHU CIIOPOBE, KOUTO MOXe J1a Ob/ie MPUIIOKUM TPH IJIATEKHH CIIOPOBE 32
HEpa3peLIeHN €JIEKTPOHHU IUIaTEXHU onepanuu, BKI. Hag 25 000 aB. (§ 2, I, T. 3).

CpaeOHOTO MPOU3BOJCTBO HsSMa CHENUM(UKH OCBEH BbB Bpb3Ka C IPHJIAraHeTo Ha
creruaiHu fokasarenctsenu npasuia (§ 2, II). Koraro nonsBatendar Ha miaTexxHa yciayra TBbPIH,

4C HEC € pa3pliaBall U3IIBJIHCHUCTO Ha IIJIATCXKHA OlICpalus, 3aKOHBbT U3PUYHO Bb3Jlara Ha OaHkara



JI0Ka3aTeJICTBEHATa TEKECT 3a YCTAaHOBSIBAHE aBTEHTUYHOCTTA Ha IUIaTEXHATa ONepalys, HEHHOTO
TOYHO PETrUCTPUpAHE, OCUETOBOJSBAHETO, KAKTO M 3a TOBA, Y€ ONEpaluATa HE € 3acerHara OoT
TEXHUYECKa IMOBpela WM JpYyr HEAOCTaTbK B YyciyraTa, IpeAocTaBeHa oT OaHKara.
NuauBuayannara cpaedHa 3amura mo ucka nmo wi. 79, an. 1 3IIVIIC ce peanmsupa no obuiute
npasmia Ha ['TIK. YpenOara 3a KoJIeKTHBHA 3alIUTa HE HAMHUPA IPHIIOKEHUE TIPH PeaTA3aIHsl Ha
OTTOBOPHOCTTA Ha OaHKAaTa 3a Hepa3pelleHu miaTexxau oneparuu (§ 2, 11, T. 6).

HckbT € ochbauTeneH — 32 Bb3CTAaHOBSIBAHE CyMaTa Ha Hepa3pelleHaTa miaTeXHa orneparus
u Bpenute oT Hes. IlpoyuBaneTo Ha chaeOHATa MpaKTHKa CBUAETEIICTBA, Y€ 3a BCSKA OTIEIIHA
Hepas3pelleHa eJIEKTPOHHA IUIaTe)KHA OIepalus ce MpesBsiBa OTIENEH UCK. B u3cneasanero ce
MOJKpensi ToBa pa3dupaHe Ha CbJa, Thil KaTO IMPU HEPa3pEUICHUTE EJIEKTPOHHU IUIATEHKHU
orepanuu HsMa HICHTUYHU BpeAH. 3acsraHeTo Ha IUIATeKHUTE CMETKH MPU BCAKA ONEpalus e
pa3IMyHO, OCHOBABA C€ HA PA3TUYHU (DAaKTH U OOCTOSTEICTBA M 3aTOBA MPEACTABISIBA OTACTHO U
CaMOCTOSITEJIHO OCHOBaHME 3a BojieHe Ha otraeneH uck (§ 2, I, . 1). Jomyctumo e kakTo
KyMyJIaTUBHO, Taka U €BEHTyalHO OOEKTHBHO CheIWHsBaHE Ha uckopere. llpenBun menute u
GyHKIIMUTE HAa MHCTUTYTa Ha OTFOBOPHOCTTA, BKJI. HEOOXOIMMOCTTa OT He3abaBHO
BB3CTAHOBSIBAHE IpaBaTa Ha UIIElAa BbPXy cymMaTa OT HepaspellleHaTa IUIaTe)KHa olepalus, B
U3CIIEIBAHETO CE apryMEHTHpa HEOOXOAMMOCTTa OT BBBEXKIaHE Ha OBP30TO MPOM3BOJICTBO TIO
I'TIK, xaTo ca HampaBeHU U ChOTBETHH MpeAiokeHus de lege ferenda.

3a DBIHOTA B H3CIEABAHETO CE€ ChAbpPXKA KpaTbK INperyie] Ha IOACHIHOCTTA,
IpolLecyanHaTa JIETUTUMALKMsg M NPOLECYaJHUTE JOTOBOPU IIpU IUIATEXHH CIOpPOBE 3a
BB3CTAHOBSIBAHE Ha CyMH [0 HEpa3pelIeHH €JNEeKTPOHHM IJIaTeKHU omepanuu. OTpa3eHu ca
cnenupuKUTe MpU NOTPEOUTEICKUTE CcropoBe. Bb3npuero e pazOupaHeTro 3a NMpUHIUIIHATA
apOUTPUPYEMOCT Ha IJIATEKHUTE CIIOPOBE, HO CaMO aKo CIOpPbBT He € nmoTpedurencku (§ 2, 11, T.
3). OtHemaHeTO JMIleH3a Ha OaHKaTa, OTKPUBAHETO Ha MPOM3BOJICTBO MO JOOPOBOIHA WU
NpUHYAUTENHA JHMKBUJAIMS Ha OaHKaTa, KaKTO M OTKPUBAHETO Ha IPOU3BOJICTBO IIO
HECHCTOSITEJIHOCT cpelly OaHKaTra, He JUIIaBaT TUTYJspa Ha CMETKaTa, 3acerHara ofT
HepaspellleHaTa IJaTeXxHa onepanus, 0T KaueCTBOTO My Ha KpeauTop Ha OaHKkara 3a HelHaTa
CTOMHOCT, KakTO M 3a CTOMHOCTTa Ha NpPUYMHEHHUTEe My Bpeau. HakpaTko e pasrimepana u
npoueaypara o u3IiallaHe Ha rapaHTUPaHUTE BJIOTOBE M0 3acerHaTa OT Hepa3pelleHa IulaTexHa

onepanus cmerka (§ 2, I, 1. 5).

JakJaueHue

B § 1 e mpemtoxxkeHo o0OoOmieHne Ha BCHYKM W3BOJM, HampaBeHH B paborata. B
NPEUIOKEHHS AUCEPTAIlIOHEH TPyl € HalpaBeH IUIOCTCH aHAIW3 Ha MpaBHHUS HWHCTUTYT Ha

MMYIIIECTBEHATA OTTOBOPHOCT Ha OaHKaTa 3a HEPa3pEIICHU €JIEKTPOHHU IJIATEKHHU OTEPAINH



criopen ObArapckoTo mpaso. M3cienBaH € MpaBHUST PEKUM, JIEHCTBAI] B HACTOSIINS MOMEHT.
[Torbpcena e u Heropata MHTEpIpETaLUs B TeOpusATa U chleOHaTa npakthka. KoHcrarupanute
npo0JeMH ca U3CIIEABAHU U B CPAaBHUTEIHO-IPABEH ACHEKT KaTO € MPOYYEH ONUTAa U Ha JAPYIH
IIPaBHU JIOKTPUHHU IIPH TSIXHOTO paspeliaBaHe. AHAIM3UPAHU U OTTPAHUYEHHU CAa U HAKOU CXOJHU
IpaBHU KOHCTPYKTU. B3 OcHOBa Ha M3BbpIIEeHaTa paboTa MoraT 1a ObJaT HAPaBeHU CICTHUTE

HU3BOJU:

e VYpenbara Ha MMyIIECTBEHaTa OTIOBOPHOCT Ha OaHKaTa 3a HEpa3pelIeHU EIEeKTPOHHU
IUIATE)KHU OINEepaluy € 0OEKT Ha ITbJIHA XapMOHHU3AIMsI Ha €BPONEHCKO HUBO, HO € HeIIbJIHA
U Ha MeCTa ce OTKJOHsABa OT eBpomeiickoto mpaso. [IpaBunata Ha poroBopHatra u
JIEIMKTHaTa OTTOBOPHOCT HE MOraT Ja C€ KOHKYpHpaT C XapMOHU3HUpaHHsS PEXUM Ha
OTTOBOPHOCTTA, @ MOraT camo Jia ro JombiBaT. Te HamupaT cyOCUIMapHO MPUIIOKEHHE,
KOTaToO HE HAKbpHSIBAT 3aJI0)KEHUTE B €BPOINEHCKOTO IMPABO CHELMATHHU LETU U IMOJIE3HO

JeUCTBUE Ha HHCTUTYTa Ha OTTOBOPHOCTTA.

e Harpynanata cpaeOHa MpakTHKa € MPOTUBOPEYMBA M HE JlaBa €IHO3HAYEH OTTOBOp 3a
XapakTepa Ha OTTOBOPHOCTTa U CBbpP3aHUTE C HEro BbIpocU. B Ta3u Bpb3ka ce Hamara
U3MEHEHHE U JIONTBJIBAHE HA 3aKOHOBATA PaMKa C Lie] 3allbiBaHe Ha npasHorute. [IponecsTt
Ha 0OCHKIaHE Ha TpeTara IUIaTeXHa IUPEKTHBA M PErilaMeHTa 3a IulaTekHu yciuyrd B EK

npeaocCTaBd p€ana Bb3AMOXKXHOCTH, KOUTO MOXKE Ja 6T>I[aT H3I10JI3BaHU,

e JlakoHuuHaTa IIpaBHa ypeI[6a nopaxza peauna CriopoBe€ OT TCOPECTHUIHO €CTECTBO C BA’KHO
MMPAKTUYCCKO 3HAYCHHUC. OCHOBHHSAT CIIOp € 3a IpaBHaTa CHHIHOCT Ha HUMYIICCTBCHATA
OTTOBOPHOCT Ha OankaTa 3a HEpa3pCHICHU CJIICKTPOHHU IUIATC)KHU OICpalluu KaTo
cricnuaJicH (baKTI/ILIeCKI/I CbCTaB Ha JACJIMKTHA OTrOBOPHOCT HJIM BHJ JOrOBOPHA
OTTOBOPHOCT. PemaBanero Ha TO3MU BBIIPOC HMa BAXHO MHNPAKTHYCCKO 3HAYCHHUE 3a
CY6CI/I,Z[I/IapHO [pujiaraHe Ha O6H_[I/I IrpakIaHCKOIIPABHU HOPMHU, KOUTO YpPCKIAAT oOxBaTa Ha
BpCAUTC, CbIIPUYNHABAHCTO, IIOTACUTCIIHATA JaBHOCT, U IP. Ot Hero J0 rojisiMa CTCIICH CC

OmnpeaACIAT Bb3MOKHOCTUTE U I'PAHUIIMTE 3a JOTrOBApPsIHC HA OCBO60)KI[aBaHII/I KJIay3H.

e B ocHoBara Ha pa3pelraBaHeTO Ha IMOCOYEHUS TO-TOpe, MPOOJIEM € CIIOKHA M JTUHAMUYHA
CUCTEMA OT IPABOOTHOINICHHA B INIATCKHUA ITPOLEC. Te ce pa3BuUBaAT MECXKAY pa3IndIHU
YY4aCTHUIIM U UMAT XapakTep W ChIbpPXKAHHE, 32 KOUTO HsAMa €JHO3HAuYeH OTTOBOP B
JOKTpUHATA U chJieOHaTa MpakTukKa. B n3noskeHneTo ce 10Kasa, 4e B eIeKTPOHHA Cpe/ia Te3H
MPaBOOTHOIIEHUSI HOCAT differentia specifica, kKoaTo 00ycnaBs 0COOCHOCTH U W3UCKBAHUS
KbM CHABPKAHUCTO UM, BKJII. U3MIOJI3BAHUTE IIATC)KHU CMCTKHU U MHCTPYMCHTH 3a JOCTBII

1o Tsx. Tasu differentia specifica 060ocHOBaBa fedUHUpPaHE HA EJICKTPOHHOTO IJIAIaHe KaTo



Pa3HOBHUIHOCT Ha 0E3KacoOBOTO IJ1anadne, HO € MO-CTPOTH U3UCKBAHUSA KbM 0aHKaTa KaTo

J0CTaBUMK Ha IIAaTCXXHU YCIIYTH.

Jloka3a ce, ye OaHkKara uMa LIEHTPAJIHO MACTO B CHUCTeMara OT MPAaBOOTHOULICHUS IpPU
U3BBPIIBAHE HA €JICKTPOHHU Iammanusa. OT BCHUKHU JIOCTaBUMIIM HA TUIATEKHH YCIIyTH CaMO
OaHkaTa € JMIIeH3MpaHa Jja BIOroHabupa u cbxpanssa napu. HezaBucumo oT goroBopHara
pamka Oerie JEMOHCTPHPAHO, Y€ MPH W3BBPIIBAHE HA CICKTPOHHU IUIATSIKHU OIEPAINH
OaHkaTa BCTBIIBA C IJIaTella IO €JIEKTPOHHOTO IUIALAHE B JIBE B3aUMHO CBBpP3aHH, HO
HAI'BJIHO PA3IMYHU MpaBHU oTHomIeHHus. OT enHa cTpaHa, OaHKaTa BCTHIIBA B ILIATEKHO
OTHOINICHHE, 110 KOETO AepUHMpA IJIATSKHUS UHCTPYMEHT. A OT Jipyra CTpaHa — B IIPaBHO
OTHOIIIEHUE, TI0 KOeTO OaHKaTa OTKpHMBA W BOAM CMETKAa C OHJIAMH JOCTBII, MO KOSITO CE

ocurypsBa HOKpUTHUETO HA INIAIMAHECTO C IJNIATC)KHHUA HHCTPYMCHT.

W3scHeHo Oeliie, Y€ HAACKIHOTO U CUTYPHO (YHKIMOHHMPAHE Ha IUIATE)KHATA CHCTEMa
Hajara Obp3a W JecHa o0Oe3Bpeda Ha YBpPEACHHUS IUIaTEell, BKJI. upe3 OBP30TO
npepasnpeiesicHle Ha BPeIUTe OT Hepa3pelleHaTa IIaTe)kHa ornepaius KbM OaHKUTE KaTo
JIMIICH3UPAHN YYaCTHUIIM, KOMUTO OTTOBAPSAT HA HAaW-CTPOTMTE M3UCKBAHMS 33 KalUTal U
JMKBUJHOCT. 3aToBa CaAHKIMOHHOTO TIPAaBOOTHOIIEHHE, Ype3 KOETO Ce peanu3upa
OTTOBOPHOCTTA 3a HEPa3pelICHH IUIATEKHH OIepalii, Bh3HUKBA U CE pa3BHBa CaMoO B
JMIIETO Ha OaHKaTa, KOraTo oO0CIy)XKBa CMETKaTa Ha YBPEICHHS ILIATell, JOPH TS Ja HE ©
NEHUCTBUTENHUAT M HocutTen. Taka Oemie JeMOHCTpUpaHa BojemiaTa pojis Ha
MPABOOTHOIICHUETO 110 OTKPHUBAHE W BOJICHE Ha O0aHKOBaTa CMETKAa Ha yBPEICHUS TUIATEIl

IIPU peanu3upaHe Ha OTTOBOPHOCTTA.

Bbnpekn NOroBOpHHs XapakTep Ha IMPABOOTHOILICHMETO IO OTKPUBAaHE U BOJACHE Ha
OaHKOBaTa CMETKa Ha YBpEACHMs IUIaTell, M3XOXKIalku OoT NyOiIMuYHUs UHTEepec Npu
NPEJOCTaBsIHE Ha IUIATEXKHU YCIyTH Ha UH()OPMAIIMOHHOTO OOIIECTBO M XapMOHU3UPAHUS
CIIELAJIEH PEKUM Ha OTTOBOPHOCTTA HA €BPOIIEWCKO HUBO, B HACTOALIOTO HU3CIIECIBAHE €
JOCTUTHATO J10 3aKJIIOYEHUETO, Y€ OTTOBOPHOCTTA HAa OaHKaTa 3a HEpa3pelICHH IUIATEKHU
OIlepanyy € CaMOCTOATEJICH BUJ IPAXKAAHCKA OTTOBOPHOCT. T € crienuanHa u pa3nudHa OT
JIOTOBOpHAaTa U JEIUKTHATa OTTOBOPHOCT. CaMOCTOSATEIHUAT XapaKTep Ha OTTOBOPHOCTTA
OpPAKO MPOM3THYA OT OCOOCHOCTUTE M JUHAMHUKATA HA IUIATES)KHUTE OTHOILEHUS, 32 YHUSATO

3aKpuJia € Cb3aaJlcHa KaTo IMPAaBE€H NHCTUTYT.

Onpez[enﬂmo 3HAYCHUE 3a TO3HM H3BOA HMMa HE CaMO KOHKPETHOTO CHABbpPKAaHHUC Ha
CaHKIIHOHHOTO IMMPAaBOOTHOIICHUE — Bb3CTAHOBABAHCTO HA IVIATC)KHATA CMCTKA Ha IIaTela B

CbCTOSIHUETO, B KOETO TS OM ce Hamupaja, ako He Oelle HM3MbJIHEHAa Hepas3pelieHara



IMJIaTCXXHa OIcpanus. BOIIGH.[O 3HaAa4YCHUC 3a H3BOJAAa HMa M JUHaMHKaTra Ha TOBa

BBH3CTAHOBSBAHC.

Hs3nckBaHeTo 3a He3a0aBHO 3ajlMyaBaHe Ha CHCTOSHUETO Ha HapyImCcHOCT OTpassdBa U
T¢He3rcCa B pa3BUTCTO HAa MHCTUTYyTa B eBponeﬁCKOTO IIpaBo. TaKa, OCBCH MHTEPECHT Ha
YBpEACHU IIJIATCH Ca rapaHTUpaH MHTCPECUTE HA U3KIIOYUTCIIHO HIMPOK KPbI CY6CKTI/I,
3aBUCMMHU OT HAACKIHOTO U CHUI'YPHO (l)yHKI_[I/IOHI/IpaHe Ha I1uiaTeXHara CHCTCMA, BKIIL.

OCTAHAJIMTC YYaCTHUIU B Ta3u CUCTEMA, a4 TaKa U 060p0Ta KaTo IAJI10.

CaMocCTOATETHOCTTa Ha MPaBHUSI MHCTUTYT Ha UMYIIIECTBEHATa OTTOBOPHOCT Ha OaHKaTa 3a
HEepa3pelIeH! eJIEKTPOHHU IJIATEKHU ONepalii HaMUpa MPOSIBIICHUE U B TIPEIIOCTABKUTE
3a Bb3HUKBaHETO 1. Te3u mpeanocTaBKy ONpeAessiT OTTOBOPHOCTTA KaTO CTPOra (CTPUKTHA).
3a ;1a OTroBOPSI aIeKBAaTHO HA HOBUTE PEAIHOCTH B PA3BUTUETO HA MIIATEKHUTE OTHOIICHUS
WHCTUTYTHT Ha OTTOBOPHOCTTA MPEJBIIKIA 00€3Bpeia HE caMO IIPU BUHOBHO MOBEJICHUE U
HEU3IIbIHEHNE Ha 3a]IbJDKEHUSATa Ha 0aHKaTa CbOOPAa3HO CHIIECTBYBAILMTE MpaBUja, HO U
IpU TOBEJEHUE, KOETO OTroBapsi Ha BCHYKM YCTaHOBEHH MpaBWJa U MPOQecCHOHATHU
CTaHJapTH 3a IbJKUMa Ipuxka. berie qoka3zano B u3CiaeIBaHETO, Y€ OTTOBOPHOCTTA B HSIKOU
ClIyyau ce siBsiBa OOEKTHBHA, Thi KaTO BB3HWKBA M B XMIIOTE3a, MPH KOSITO JIMIICBA
IIPOTUBOINPABHO MMOBEJCHUE OT cTpaHa Ha OaHkara. TakuBa ca ciyyauTe, KOraro BpeIuTe ca
MPUYMHEHH OT TPETO 3a MUIATEKHUSI MPOLIEC JIHUIE U JTUICBAT OCHOBAHMS 32 MBIHOTO WU
YaCTUYHOTO OCBOOOK/1aBaHe Ha 0aHKaTa OT OTTOBOPHOCT 3a BpeauTe. bele uzsicHeHo, ue
IPOTUBONPABHOCTTA CE€ CBEXJA CaMO 0 PEruCTpUpaHE Ha HepaspelleHara IUIaTeKHa

orepars.

Bb3 ocHOBa Ha CpaBHUTENHO-TPABHO MpPOYyYBaHe Oelle IeMOHCTPUPAHO, Ye MpaBUiIaTa 3a
CTPUKTHATa OTTOBOPHOCT HAa OaHKaTa Cce SBIBAT B HAW-IIBJIHA CTEICH CHOTBETHU HA
OPUHIMINATE 32 €pUKACHO paslpeieNiecHHe Ha BpEAMTE OT HepaspelleHaTa IiaTekHa
omeparus. Te3u mpaBuia B Hail-BICOKA CTETIEH OTTOBAPSAT HA MIPUHIIMIIA HA TIPEXBBPIISHE Ha
Bpeaute (loss spreading), npuHIMNA Ha peayKius Ha Bpeaute (loss reduction) v IpUHIUIIA

Ha Hajarane Ha Bpeaute (loss imposition).

B®3 ocHoBa Ha HAIpaBCHOTO HU3CJICABAHC CC NOCTHUIHA O 3aKJIOUYCHUCTO, Y€ OMPCACIICHUAT
OT 3aKOHa KpI/ITCpI/Iﬁ 3a AbJDKUMATa OT OankaTa I'priXa — Irpuzkata Ha IlO6pI/I$I TBpPTOBCL, €
HEOOCTAThUCH M CJICABA 1a 6’[;,[[6 3aBuIlleH. baHkaTa mMa Ka4yecTBOTO Ha HpO(I)CCI/IOHaJIeH
YYaCTHHK C KJIIFOYOBaA POJIid B INIATC)KHHUA ITPOLECC. 3aroBau ABbJDKUMATa OT HEA I'pUxKa CJICABa
Ja CbOTBETCTBA HA KAYECTBOTO M UMEHHO Ha TaKbB HpO(beCI/IOHaJ'IeH Y4YaCTHHK B ILUIaTCKHATaA
cucremMa. Ts ciaenBa Jia € IMMO-BUCOKaA OT AbJDKHMMAaTa I'puKa, UBNCKyeMa CC OT OCTAHAJIMTEC

THProBLHU, KOUTO HAMAT TAKOBA KAY€CTBO U HC Ca 00€KT Ha IUIaTeXKEH HaA30p.



B oTHOmmIeHMATa CH ¢ KIMEHTUTE OaHKaTa Cle/Ba Ja OCUTYPU BCHYKHU MPEATNOCTaBKH 32
rapaHTUPaHEe CPeIly eBEHTYaTHU MPOOHBH, BKII. UYpe3 BbBEXKIaHE HA JOMBIHUTECITHH MEPKH
3a CHTYpHOCT, 32 KOHWTO CBHIIECTBYBAa TEXHHYECKA BB3MOXKHOCT. 3aTOBa OTTOBOPHOCTTA
clie[iBa J1a CAaHKIIMOHHMpA 4pe3 IbJDKMMAaTa I'pUXKa 3acsiraHeTO HE Ha HEraTUBHUS, a Ha
MO3UTHUBHUSL HHTEpec. TakoBa 3acsraHe MPEICTABIsBA BCSIKO HEIOCTAThYHO OBpP30
OOHOBJICHHE Ha TUTaTeXHaTa MH(pacTpykTypa Ha OaHkara. TakuBa ca HEHAJACKIHHUTE U
Hee(EeKTUBHHUTE TMPOLEAYPH, KOWTO OaHKaTa Npujara 3a YCTAaHOBSIBAaHE, YIPAaBJICHHE,
KOHTPOJI ¥ JIOKJIaJIBaHE HAa PUCKOBETE, HA KOUTO € U3JIOKEHA MJIH MOXKE J1a ObJIe M3JI0KEHA
B Ipolieca Ha MPEIOCTaBsSHE Ha IUIATEXKHU YCIYTU B €IEKTPOHHA cpena. B kpaiiHa cmeTka
TE3W ca PHUCKOBUTE (PaKTOpW, KOUTO ca B CBHCTOSIHHE Aa OOYyCIOBST HepaspelieHaTa
SJICKTPOHHA TUIATEXKHA OIEpalus KaTo TEXEH MPOTHBOINpPABEH pe3ynTar. [lmaTensr He
cieiBa J1a ObJe IbpXKaH OTTOBOPEH, KOraTo € CTaHajl JKePTBa Ha MPECThIIHA JCWHOCT, 3a
3alMTaTa Cpelry KosiTo He pasoliara ChbC ClielMaHi 3HAHUS M YMCHHUS 32 J1a sl IPEIBUINA U

AZICKBATHO Ja CC IMPCAIIa3u.

B wuscrnenanero Oemie H3sICHEHO OINe, Y€ CTporara OTTOBOPHOCT Ha OaHKata 3a
HEepa3peleHn IUIaTeKHU OIepalu caMa 1Mo cebe CH He MpeACTaBisBa Ipedyka 3a
BaJIMTHOCTTA M JCHCTBHETO HA OCBOOOXKIaBalIH KJay3H, KOraTo TaKWBa ObIAT YTOBOPCHH.
berie nokazaHo, 4e OCBOOOXKIABAIIUTE KJAy3W C€ SBABAT IPECEYHA TOYKA MEKIY
MPUHIIMIIUTE HA aBTOHOMHUS Ha BOJIATAa U CBOOOJIaTa Ha JOTOBapsHE OT €Ha CTpaHa, u OT
JpyTa — Ha JOTOBOPHATA CIPaBETMBOCT. 3aTOBA KOTATO MOJI3BATEIAT HA TUIATE)KHHU YCIIyTH
e moTpeburen, ocBOOOXKTaBalINTe OAHKATa KJIAy3H 3a HEpa3pelleH! TJIATEKHHU OTepaluu
UMaT U3KIIOYUTETTHO TSCHO MPUIIOKEHHE — caMo TMPH JIUIcaTa Ha MO3UTHBHA HOPMAaTHBHA

ypenda, ako He ca HepaBHOIPABHHU.

Koraro mnon3BarensT Ha IUIAT€KHU YCIYyrd HsAMa KauecTBOTO Ha IMOTpedOHuTeN, B
u3cieaBaHeTo Oelle AeMOHCTpHpaHa OoraTa MajluTpa OT Bb3MOKHOCTH 32 OCBOOOKJaBaI!
kinay3u. TakuBa ca yroBOpKMUTE 3a HpOMsHA Ha JOKa3aTeJICTBEHAaTa TEXECT Ipu
npenocraBsiHe Ha MH@opmanus. TakuBa ca W ocBOOOXAaBamuTe OaHKaTa KiIay3u OT
JI0Ka3aTeJICTBEHATA TEXKECT 3a aBTEHTUYHOCTTA M TOYHOTO U3MBJIHEHHE HA ONPEIEIIEH BUJ
€JIGKTPOHHU TUIaTeXHU onepauud. [Ipu ompenensHe Ha mpeenuTe Ha J0OroBapsiHe Oere
00BpHATO CHEIMaHO BHUMaHHE Ha ChBKYIIHO JEWCTBHE Ha OCBOOOXKJaBallUTE Kiays3H,
KOorato ObJIaT yroBOPEHH, BKJI. OTTACHOCTTA Ype3 TAX Jla ce MpuiaraT pa3InyHu yCIOBHS 3a
€IMH U ChIIY BUJ PAMKOBH JIOTOBOPH 3a IUIATEKHHU YCIYTH IO OTHOILIEHUE Ha ONPEACIEHU

KIINCHTMU. HozlqepTaHa Oecre HCAOMMYCTUMOCTTA Ha YIOBOPKH, KOWUTO TIIOCTaBAT B



HCPABHOIIPABHO IMOJIO)KCHHUEC KOHKYPCHTHU W IO TO3W HAYMWH BOJAAT OO OTpaHU4YaBaHC WU

HapyliaBaHC Ha KOHKYPCHIUATA, a OTTaM U J0 3acCiAraHe Ha MHTCPECUTE Ha HOTpe6I/ITeJ'II/ITe.

H3sgcHeHn 0sAXa M CHUJIHO CTECHEHHTE BB3MOXKHOCTH 34 orpaHn4aBaHC W M3KJIIIOYBAHC Ha
OTrOBOpPHOCTTA Ha OaHKaTa 3a HEpa3pC€IICHU INUIATCXHU OIICpalliid Ha HU3BBHAOI'OBOPHO
OCHOBAHHC. HpaBI/IHOTO IIpru JOTOBOpHATa OTTOBOPHOCT 3a MPECABUANMOCT Ha BPEAUTC IIPU
nopaxkaaHe Ha 3aJAbJDKCHUCTO CC ABjABA HCIIPUIIOXKUMO, ITOpaau HECBbBMECTUMOCTTA MYy C

OCJIUTC U IMOJIE3HOTO HeﬁCTBHe Ha UHCTUTYTAa HA OTTOBOPHOCTTA.

HSCJ’IGI[B&HI/I 0s1Xa OOEKTUBHHUTE Ipeaciin 1npu CriCHMaJIHUuTC OCHOBAHUUA 3a OCBO60)I(I[aBaHe
OT OTTOBOPHOCT IIpH HETIPCOA0JIMMA CHUJIa U B CJIYUAUTC Ha U3ITBJIHCHA OIICpala C’b06p33H0
IIOCOYCHUA OT IJIaTCla IBAN. Bemie orbensa3sina HCIIPUIIOKMMOCTTA HAa TOBA OCHOBAHUC IIPpU

JIUTICaTa Ha Bh3MOXKHOCT 3a “npe2ned’ Ha OCTIOpeHaTa OTeparus.

HpI/I HU3CJIICABAHCTO Ha CY6CKTI/IBHI/IT€ npeacin oerie JOCTHUIHATO OO0 3aKIHOYCHHUCTO, Y€
CIICHUAIHUAT CbCTAaB HAa CTPUKTHATA OTTOBOPHOCT HaA OaHKara 3a HCpa3pCIICHU TJIATCKHU
orncpanyru nmo3HaBa cCaMO U CAMHCTBCHO U3KIIIOYUTC/IIHATA BUHA HAa YBPCACHU A IIATCI KaTO
OCHOBAHHC 34 U3KIIHOYBAHC HJIKM OI'paHUYaBaHC HAa OTTOBOPHOCTTA. Or YPEACHUTEC B 3aKOHA
JABC XUIIOTC3HU, IMTPAKTHUYCCKO 3HAYCHUEC NMA CaMO HCHUSIIBJIHCHUCTO HAa €JHO WJIK IIOBCYC OT

3aabiDKeHnsATa Ha Tiatena no wi.75 3ITYIIC ymunuieno uim nopaau rpyoa HeOpeKHOCT.

B uscnensaneTo Oelie JOCTUTHATO JI0 3aKIFOYEHHUETO, Y€ HAYaJloTO HAa OTTOBOPHOCTTA Ha
OaHkaTa 3a HepaspellleHaTa IUIaTeXHa oIepalys HacThlIBa B MOMEHTAa Ha y3HaBaHE OT
CTpaHa Ha 0aHKaTa, a HE B MOMEHTa peructpupaneTo . Kpast Ha 0OTTOBOPHOCTTa HACTHIIBA
OCBEH C M3MBJIHEHUE Ha IBJIHUS 00€M OT 3a/lbJDKeHHs Ha OaHKaTa KbM YBpEIEHUS IUIaTel]
OT HepaspelleHaTa IJIaTeXHa orneparus, oule ¢ 0e3eiicTBueTo Ha 1uiatena B 13-mMeceunus
MPEKIIY3UBEH CPOK 3a OCIIOPBAaHE Ha omnepauusra rnpeja 0ankara. OTHeMaHeTO Ha OAaHKOBUS
JUIEH3 HE € MPaBONOoracsiBamio OOCTOSTEICTBO O OTHOIIEHHE Ha OTroBopHOocTTa. He e
TaKoBa 0OCTOATENICTBO U 3aKPUBAHETO HA IJIATEKHATAa CMETKA, HUTO HEHHOTO MPEXBBPIISIHE
Opyu JApYyr JOCTaBUMK Ha IUIATeXKHM yciuyrd. [lnmarensr He ry0M mpaBata cHM U TNpHU
OTKPHMBAHETO Ha MPOU3BOJCTBO MO JT0OPOBOJIHA WK NMPUHYIUTEIHATA M JIUKBUIALNS, HUTO

IIpU OTKPUBAHETO HA MTPOU3BOACTBO IO HECHCTOATCITHOCT CPCILY OaHKara.

OcobeHocTHUTE U JAUHaAMHKaTa Ha IUVIATC)KHUTC OTHOLICHUS, 3a YHUATO 3aKpUjia € Chb34aJACH
MMPaBHUAT HHCTUTYT Ha HMYIICCTBECHATa OTIOBOPHOCT Ha OaHkara 3a HEpa3pCIICHU
IJIaTCXKHU Oll€palliv, HaMUpPAT SAPKO TMPOABJICHUC W B YCTAHOBCHUTC CIICLIMAJIHU

JOKAa3aTCIICTBCHU IIpaBHJia, YJICCHABAIIU 6’bp38.Ta pcajm3anus Ha OTTOBOPHOCTTA.



e [lnarexxHuTE CIOPOBE MO HEPA3PEIICHUTE TUIATE)KHU ONEpaAIli MOraT Aa ObAaT mpeaMeT Ha
Menuanys. 3a HoTpeOUTEICKUTE TUIATEKHU CIIOPOBE CIIEBA J1a Ca U3IIBJIIHEHH CICIIMATHUTE
M3HMCKBaHMS Ha 3aKOHA. BhIpeku cTpeMexka Ha 3aKOHOJaTeNsl KbM U3BBHCBHACOHO ypexk1aHe
Ha IUIaTE)KHUTE CIOPOBE, YCTAHOBEHUTE OIPAaHUYEHUS B NpaBWIIHUKA 3a JAEHHOCTTa Ha
[TomMupuTenHaTa KOMHUCHS 3a IUIATEKHU CIIOPOBE HE HAChPYABAT CTPAHUTE KbM IOCTUTAHE

Ha [IOMUPUTEIHH CIIOPa3yMEHUs U clle[Ba J1a ObAaT IPEOCMUCIICHH.

e UuauBuayannara chieOHa 3amuTa cpelry OaHkaTa ce pealus3upa 1o oOIUTe MpaBuia Ha
I'TIK, mopu koraro wuiel € motpeduten. [IpaBunata Ha ObP30TO MPOU3BOACTBO HE HAMUPAT
IMPUITOKCHUC. HUckbT € OCBAUTCIICH. Korato HenbT HIMa Ka4€CTBOTO Ha HOTpCGI/ITe.H, HsMa
MIPEYKU C PAMKOBUS IOTOBOP 3a IUIaTEKHH YCIYTH Ja ObJie onpeaeneHa MecTHa OCHIHOCT,
pas3jinyHa OT OIpeJielieHaTa B 3aK0OHa, KaKTO U CIIOPHT Ja ObJe OTHECEH 3a pa3riiexkaaHe OT

apouTpax.

e 3acerHaTHsT OT HEpa3pClICHAaTa IJIAaTCXKHA oncpanus MHTCPEC € BUHATU MHAUBUAYAJICH, d
HEC KOJICKTHUBCH. I[OpI/I IIpyu HAIMYXUCTO HA OINCPpAalMOHCH MHIWUACHT, 3acArauy MHOKCCTBO
MOJI3BATCJIM Ha IUIATC)KHU YCIYTH, IIPU HCPASPCHICHUTC IIJIATCXKHHU OIICpallMyu HiAMa
HACHTUYHHA BPCIU. 3aroBa u ypen6aTa 3d KOJICKTHBHA 3allliTa HEC HAMHPa IIPUJIOKCHUC ITPH

pcam3anud Ha OTTOBOPHOCTTA HA OaHKara 3a HEPA3pCHICHU IJIATC)KHU OIICpallu.

Karo pesynrar OT USJIOCTHOTO H3ClEBaHE HA HOPMHUTE OTHOCHO HMYIECTBEHaTa
OTIOBOPHOCT Ha OaHKaTa 3a Hepa3pelleHH EJIeKTPOHHM IUIaTeXHU omepauuu § 2 chAbpKa
NPEUIOKEHUsT 32 YCHBBPILIEHCTBAHE Ha HOpMaTHBHAaTa ypeada ¢ KOHKPETHO (opMylupaHu
TEKCTOBE M KOHKPETHO IMOCOYEHU HOPMATUBHU AKTOBE, OT KOUTO TE€3M TEKCTOBE Ja CTaHAT YacT.
[Ipennoxenusita de lege ferenda ca 060cob6eHH B TpH KaTteropuu: (1) IPeaIOKESHHS 32 3aIIbJIBaHE
Ha TPa3HUHU CHC CTPYKTYPHO 3HAYCHHWE, KOWTO HMAT 3a 3ajada Ja TNPUAagaT 3aBbpIIcH
cUCTeMaTHUeH XapakTep Ha mpaBHUs pexuM (§ 2, [, T. 1 — 1. 5); (il) npemioskeHus, KOUTO UMart 3a
Hen Ja moxdeprasr obOe3meuuTenHara (rapaHlMOHHaTa) (YHKLUMS Ha HMYIIECTBEHaTa
OTTOBOPHOCT Ha OaHKaTa 3a HEPA3PEIICHH €JIEKTPOHHU riaTexHu onepamuu (§ 2, I, . 1 — 1. 5);
u (il1) IpeIIoKEeHHs, UMAIIU YUCTO TEXHUYECKH XapaKTep WM OTHACSIIM CE€ JI0 IPYTH, CXOAHH

npasuu ¢urypu (§ 2, I, . 1 — 1. 4).

[Taparpad 3 ceabpxka KpaTbK Tperyien Ha mMpoekra Ha Permament Ha EBpomeiickus
napjJaMEHT U Ha CobBeTa OTHOCHO INIATEKHUTE YCIIyru Ha BbTPCIIHUA Mas3ap U 3a UBMCHCHHUE Ha
Pernament (EC) Ne 1093/2010 ¢ akmeHT BBpXy ypeadara Ha MMYIIECTBEHATa OTTOBOPHOCT Ha
OaHKaTa 3a Hepa3pelleHH IMIaTeXHU oneparuu. OTOens3aHo e, 4e eUH TaKbB MOIXOJ IIe UMa
CBOHTE TOJOKUTEIHH M OTpUllaTeNHu cTpanu. OT eIHa cTpaHa, 0 TO3HW HAYMH Il C€ TIOCTUTHE

€HAKBO peryJiupaHe Ha OTTOBOPHOCTTa BbB BCUUKHU AbpkaBU-wieHkH Ha EC. Ot npyra crpana



06&‘-16, yCnexXpT HaAa CIWH TaKbB MOAXOJ MHOI0 M€ 3aBUCU OT JOCTUTHATOTO HHUBO Ha
XapMOHHM3alusd MEXIY BCC OIIEC (bpal"MeHTI/IpaHI/ITe IIpaBHU CHUCTCMHU HA OTACITHUTE ABPIKABHU-

ek Ha EC.

[Ipemioskenara ypenda CBUACTEICTBA 32 3alla3BaHE HA CAMOCTOSITEITHHS U CTPOT XapaKTep
Ha OTTOBOPHOCTTa. B W3BeCcTHa CTeNeH MNpEeAokKEHOTO pa3BUTHE HaA IpaBHATa ypeada Ha
OTrOBOPHOCTTA 332 HEPa3pEUICHU ILUIATeKHH OIEpalii ChOTBETCTBA HA JIBA OCHOBOIIOJIATrAIN
npuHimna. Ha mbpBo MsICTO, OTTOBOPHOCTTA MPOJIBIIKABA Jla € CTpora 3a 0aHKaTa KaTO OCHOBEH
JIOCTaBYMK Ha IUIATEXKHU YCIYTH, JIeCHA M Obp3a 3a pealu3upaHe, ¢ OTpaHUYECHU Ha Opoit
OCHOBaHMA 3a OCBOOOXKIaBaHe. Ta3u CTPOrocT € MpsSKO MpOSBICHHE Ha 00e3ledYuTeNnHaTa
(rapanirionHata) (pyHKIMS Ha OTTOBOPHOCTTA, KOATO BUIHO OT JHHAMHUKATA MPH BTOPHUYHOTO
npaBo Ha EC nmpunobuBa Bce Mo-rojisiMo 3HaUY€HUE U Hajara TpaHcopmaiusaTa My B IbPBUYHO.
Taka 0TTOBOpHOCTTA IIe HAChPYaBa OlIe 0-0bP30 U JOPH H3MPEBAPBALIO0 KPEKEPUTE OOHOBJICHNE
Ha IUIATe)XKHaTa WHQPACTPyKTypa Ha OaHKaTa, BBBEKJAHE HAa HOBHM OIIE MO-HAACKIHU U
e(EKTUBHH MPOLICAYPH 32 YIIPABICHHUE, KOHTPOJI U IOKJIaJIBAHE Ha PUCKOBETE B JICKTPOHHA CpeJia,
rapaHTHPAMKH 110 TO3W HAYMH HAJISKTHOTO ¥ €PUKACHO (PYHKIIMOHUPAHE Ha IUIATS)KHUTE CUCTEMHU

u o0opora.

Ot npyra ctpana, B ypen0ara ce 3a0emnsi3BaT TCHACHIIMH 32 AOIMBIHUTEIHO Pa3IINpSIBaHE
Ha 3allUTHUTE MCEXaHW3MH — BBBEKIAHE Ha YyClyra 3a IpPOBEPKa Ha CHOTBETCTBHE B
MPEeIOCTaBeHUTE OT IUIaTella MHIWBUIYATHU UICHTU(DUKAIMOHHN JaHHU U UME Ha TONydyaTels,
JOTTyCKaHe U3MCKBaHUATA 32 MOTPEOUTENHN J]a ce MpHIaraT U KbM MUKPOTIPEANPUATHS, MaKap U B
JAUCKpPEHUA Ha AbPXKABUTC-YJIICHKHM Ha EC, BBBCKIAHC Ha CIICOUMaJIHU OCHOBaHUS Ha
OTIOBOPHOCTTA, KOTAaTO MOTPEOUTEN € OMiI MaHUIYJIHpaH OT TPETO JIMIE, MPEICTABSIIO Ce 3a
CIIy’KHTEJl Ha HETOBHUS JOCTaBYMK Ha TJIATEKHU YCIYyTH, BbBEXKJIaHE Ha M3HCKBAaHE HA ,,peaHH
OCHOBaHU 3a MOJO03PEHUsITA Ha IJIaTella B ©3MaMa U HapOo4Ha MpoIleypa MO YCTAHOBSIBAHETO UM,

Hu T.H.

[IpekansBaHEeTO B CTPOrOCTTa HA OTTOBOPHOCTTA Ha OAHKHTE 32 HEPA3PEIICHH eIEKTPOHHH
IUTATEXXHU Omepaiuu obdaue, Moxke Ja ObJie KOHTPANPOILYKTHBHO U J1a IOBEJE /IO MOCTEIIEHHOTO
UM HM3TETJIsIHE OT TO3W Ba)XKEH 32 MKOHOMHUKATa CETMEHT, KaKBHTO ca pasIulaliaHusaTa. Moxe B
OTIpeNieIeH MOMEHT 3a OaHKHTE J1a C€ OKa)Ke HEU3TOHO MPEJTOCTaBIHETO Ha TUTATE)KHU YCIIyTH Ha
WH(POPMAIIMOHHOTO OOINECTBO W T€ Ja OTCTHIAT Ta3W ACWHOCT HM3IBUI0O HAa TEXHOJIOTUYHUTE
KOMIaHuU. AKo B OW3HEC Mojiefla UM pPa3XoJUTe 3a MOKPHBAHE Ha 3aryOM OT Hepa3peleHH
IUIATE)KHU OIEpallid, 3aelHO C HEOOXOAMMHUTE HWHBECTUIMH 32 TOCTOSHHO TEXHOJIOTUYHO
OOHOBIICHHE, BeUe HE OINpaB/aBaT MPEJOCTaBIHETO HA IIATEKHU YCIYTH Ha HH)OPMAIMOHHOTO

o0uiecTBo, OaHKUTE MOraT CIIOKOWHO J1a HacOYaT KalUTaJIUTe CU KbM JIpyra ThproBcKa JAeWHOCT.



Tosa ¢ MMOCTAaB! B pUCK KAKTO HAACKIAHOTO U I'IaIKO q)yHKI_[I/IOHI/IpaHe Ha IJIaTCKHUTC CUCTEMU,

TaKa MU 3alldTaTa Ha IIOJI3BATCIIMTC HaA INIATC)KHHU YCIYI'U U Hali-Bede HOTpe6I/ITeJ'II/ITe, KaTo HaW-

yS3BUMHUTE UM YYacTHHIIM, ThH KaTo B mpeoOnajnaBamus Opoil ciayyau ciaboperyiupaHuTe

TCXHOJIOTUYHNU KOMITAHUH HE Ca TaKa KalluTaJIU3UpPaHU U YCTOﬁqHBH Ha TPYCOBEC KaKTO OaHKUTE.

bamancsT e JUHaAMHWYCH U 3aBUCH OT MHOXXCCTBO (baKTOpI/I, HO CJICABa Aa 6’bIIe HCU3MCHHO ThbPCCH

C orjiea Ha TCKYIIOTO CbCTOSAHME Ha IIaTC)KHUTE OTHOICHU .

III. TYBJIUKALNU 110 TEMATA HA TUCEPTAIIUATA

10.

I'apanTupa qu IBAN ocBo0oxk1aBaHe Ha 0AaHKATA OT OTTOBOPHOCT 32 Hepa3pelleHn
IJIATEKHU onepanuu?
obem: 22 cTp., myOsMKyBaHo B cii. Tbproscko npaeo, ku. 1, 2025 r.

AJITEPHATHBHOTO pa3pelliaBaHe Ha MJIATE;KHU CIIOPOBE — HAYMH HA ynoTpeda
obeM: 8 cTp., myOIMKyBaHO B ¢ll. TbProBcko M 00JIMralMOHHO NMPaBo, KH. 2, 2025 1.

KoJiko cTpora e oTTOBOPHOCTTA HA 0aHKAaTa 32 Hepa3pellleH! IJIaTe;KHU Onepanun B
eJIeKTPOHHA cpeaa?
obem: 12 ctp., myOnukyBaHo B cii. C4eTOBOACTBO, JAHBIU U MPABO, KH. 5, 2024 1.

JloroBopHH OCHOBaHUsI 32 HAMAJIsIBaHe U 0CBO0OK/1aBaHe HA OaHKATa OT
OTrOBOPHOCT 32 Hepa3pelleH! IJIATeKHH ONepaliy B eJIEKTPOHHA cpesia
obem: 8 cTp., myOarKyBaHO B ¢ll. ThProBcko U 00JIMralMOHHO MPAaBO, KH. 2, 2024 1.

IIpersen Ha mocJjieAHUTE MPOMEHHU B YCJIOBHATA M Pe/ia 32 OTKPUBAHE HA TUIATEKHU
CMETKH M U3M'bJIHEHHE HA IUIATEKHU YCIYTH
obem: 9 ctp., mybnukyBaHo B cii. CueToBOACTBO, JaAHBIM U NPaBo, KH. 11, 2022 1.

IIpaBHu edekTH NpH cIMpaHe NpeIJIAraHeTO HA CPOYHM /IeNIO3UTH OT OaAHKHUTe
obem: 9 cTp., MyOJIMKyBaHO B cll. ThbProBcko M 00JIMraliMOHHO NPaBo, kH. 9, 2021 1.
obem: 9 ctp., mybnukyBaHo B cii. CueToOBOACTBO, JAHBIM U NPaABO, KH. §, 2021 1.

PamkoB norosop 3a miare:xkuu ycayru no Hosus 3IIYIIC n nHoBata Hapen6a Ne 3 na
BHB
ob6em: 10 ctp., myOaukyBaHo B cni. bbjarapcku 3aKkoHHMK, kH. 7, 2018 .

HoBa napenda na bHbB 3a ycioBusita M pea 3a OTKpMBaHe Ha IUIATEKHU CMETKH, 3a
U3M'bJIHEHNE HA MJIATEKHH ONePANMUM U 32 U3M0JI3BaHe HA MJIATEKHU HHCTPYMEHTH
obem: 17 ctp., mybaukyBaHo B cni. @UHAHCH U MPaBo, KH. 5, 2018 .

HoBuTe miaTexHu YCJIyrd 10 HHUIMUPaHe HAa NJallaHe W TPeAOCTaBsiHE Ha
HHpopManus 3a CMETKA
obem: 19 ctp., mybaukyBaHo B cni. bbjarapcku 3akoHHMK, KH. 5, 2018 T.

HoBuaT 3aKko0H 32 IIaTEKHUTE YCIYId M IVIATEKHUTE CHCTEMHU
obem: 30 cTp., myOnukyBaHo B cii. C4eTOBOACTBO, JaHBIU U MPaBo, KH. 4, 2018 1.
TIPHIIOKCHUE



11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

IIpomenn B pe:knMa Ha 001IUTe YCJI0BHS N0 3aKOHA 32 3alIlUTA HA NOTpedUTeIUTeE,
110 OTHOLIIEHHE HA I0TOBOPHTE 32 (PMHAHCOBHU yCIYTH
obem: 7 ctp., myOnukyBaHo B c¢n. C4eTOBOJCTBO, JaHbIM U NMPaBo, kKH. 4, 2016 T.

Hog 3ak0H 32 ejieKTpOHHATA MAeHTUGUKATMSA
obem: 6 cTp., MyOJIMKYBaHO B cll. BbJArapcku 3aKOHHUK, KH. 9, 2016 .

OTpuuaTe/JHUTE JUXBY — HOPMATHBHA ypea0a U HAYMH HA NPUJIOKEeHUEe IPH
KPeIuTH U BJIOTOBE
obem: 12 ctp., mybaukyBaHo B cni. C4eTOBOACTBO, TaHBIUM U MPaBo, kH. 7, 2015 1.

HoBu npaBuJia 3a onpenesisine pa3Mepa Ha 3aKOHHATA JIMXBA 110 IPOCPOYEHU
3abJIKEHUS
obem: 5 ctp., mybsukyBaHo B cii. CueToBOACTBO, JaAHBIIM U NIPaBo, KH. 7, 2012 1.

IIpaBeH pe:XuUM Ha eJIEKTPOHHATA ThProBUsl
obem: 7 cTp., myOIMKyBaHO B ¢ll. Bbjarapcku 3akoHHHK, kH. 9, 2007 T.

Jlomrb/iBaHe Ha ypea0daTa 3a YCJIOBHSTA U pelia 32 H3MbJIHHEHE HA MIATEeKHH
onepanuy U OTKPHUBaHe HA 0AHKOBH CMETKH
obem: 8 cTp., myOnuKyBaHo B c¢n. @UHAHCH M MPaBo, KH. 9, 2009 .

IIpaBHa ypen0a Ha 10roBOpa 32 MJIATEKHH YCJIYTH
obem: 10 cTp., mybnukyBano B cn. I1azap u npaso, ku. 7, 2009 r.

CpoxoBe H yC10BHS 32 H3I'BJIHEHHE HA IVIATEKHH ONEPALMH 110 HOBUS 3aKOH 32
IUIATe:KHUTE YCJIYTH U IUIaTeKHUTE CHCTeMHU
obem: 9 ctp., myOnuKyBaHo B cnii. @MHAHCH U NPaBo, KH. §, 2009 .

IIpaBeH pe:XuUM M U3HCKBAHUATA KbM J1€IHOCTTA HA MJIATEKHUTE HHCTUTYLHH
ob6em: 10 ctp., mybnukysano B cn. Ilazap u npaso, xu. 9, 2009 1.

OTroBOpHOCT HA IOCTABYMIIUTE HA MJIATEKHH YCJIYTH MPH U3MOJ3BaHe HA TUIATEKHU
KApPTH B HHTEPHET
ob6em: 10 ctp., mybnukysano B cn. Ilazap u npaso, xu. 11, 2009 r.

IIpaBeH pe:kuM M U3MCKBAHUS KBM J€HHOCTTA HA IPYKeCTBATA 32 €JIEKTPOHHH
napu
obem: 9 ctp., mybnukyBaHo B cii. @MHAHCH M MPaBo, KH. 6, 2011 .

IIpomenu B Hapen6a Ne 3 Ha BHB 0THOCHO npexBbpPJIAHETO HA IJIATEKHU CMETKH U
TaKCHTe, HAYHUCJIABAHH 0 TAX
obem: 12 ctp., mybaukyBaHo B cni. @UHAHCH U PaBo, kH. 9, 2016 T.

Be3naqnyHuTe MUIAIIAHUS U HAMOHATHATA MJIATEKHA CHCTEMA CJlel BJU3aHe B CHJIa
Ha HoBaTa Hapen6a Ne 3 na BHbB ot 27 1onn 2002 r.
ob6em: 13 ctp., mybaukyBaHo B cni. bbjarapcku 3akoHHMK, kH. 9, 2002 T.

Hosata Hapen6a Ne 3 na BHD 3a Oe3Haniu4yHMTE IVIAIIAHUS M HALMOHAJIHATA
IJIATEKHA CHCTeMa
obem: 7 cTp., myonuKyBaHo B cii. @MHAHCU M MPaBo, KH. 9, 2002 .



25.

26.

27.

28.

29.

30.

OCHOBHY 32/1bJIZKEHHS] HA TUTYJISAPA HAa 0AaHKOBA CMETKA
obem: 5 ctp., myonukyBaHo B cni. Ilazap u npaso, xH. 1, 2002 1.

HauucasiBaHe Ha JJUXBa BbPXY JUXBa
obem: 3 ctp., mybnukyBano B cn. [lazap u mpaso, kH. 2, 2003 r.

3agbiKkeHus1 HA 0aHKATA 110 IOTOBOPa 32 6AaHKOBA CMETKa
obem: 9 ctp., mybnukyBaHo B cn. Ilazap u npaso, xH. 1, 2003 1.

JloroBop 3a npe3rpannyeH 0AaHKOB NPeBOJ
obem: 7 ctp., mybnukyBaHo B cn. [1azap u mpaso, k1. 10, 2003 r.

HosaTta Hapen6a Ne 13 na BHDB 3a npuiiaranero Ha Me:KIyHapoJeH HOMep Ha
0aHKOBa CMETKA M 32 0aHKOBHUTE KOJ0Be
obem: 7 cTp., myOnuKyBaHo B c¢n. @UHAHCH M MPaBo, kKH. 7, 2005 T.

HpI/IeT e 3akoH 3a MAPpUYHUTE NPEBOAU, CJICKTPOHHUTE IVIATCKHU UHCTPYMECHTH U
IUIATEC)KHUTE CUCTEMHU

obemM: 9 ctp., myOaMKyBaHO B ¢nl. Bbjarapcku 3akoHHHK, KH. 9, 2005 .
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I. GENERAL OVERVIEW OF THE DISSERTATION
1. Significance of the Study

There is no comprehensive and systematic academic study of the financial liability of the
banks for unauthorized payment transactions, especially for those performed in the digital
environment. The rapid development of the new technologies and in particular, after the pandemic
with COVID-19 has opened new and unseen horizons in front of the payment services
development. New and unknown risks in front of the payment systems have emerged as for
example, the risks for theft of digital identity and the diversity of cyber risks linked to data
transfers.

The banks turned out to be in a digital environment with exponentially growing digital
payments’ velocity in the global web, facing a strong competition of new, high-tech and low
regulated payment systems’ participants. In the context of an open payment infrastructure, which
easily accessible from all parts of the world and offering even easier access directly to the assets
of their clients, the problem of the financial liability for unauthorized payment transactions has
acquired totally new and significantly different importance for the banks as for their clients.

On the other hand, the regulatory framework of the financial liability of the banks for
unauthorized payment transactions is becoming stricter and more difficult to understand and to
apply, especially within the dichotomy “tort” — “contractual” liability. Following two payment
directives and a range of legislative acts at national level, currently a third payment directive
combined with a payment regulation is in process of adoption, focused again on the financial
liability of the banks for unauthorized payment transactions.

Given the said dynamics in the development of the payment services and payment
infrastructure as in the legal framework, it can be said without exaggerating that a holistic and
profound study of the legal nature of the financial liability of the banks for unauthorized payment
transactions is in huge delay. The present study is looking to contribute a little bit for catching up

with this delay.

2. Subject, Goals and Tasks of the Study

Subject of the dissertation is the financial liability of the bank for unauthorized payment
transactions when the bank is servicing the payer’s account affected by such a transaction. The
study is proving that the nature of this liability belongs to the family of the civil liability and the
provisions of the Bulgarian civil legislation should apply but only if not infringing the specific

goals and beneficial effect of the liability as stipulated by the European Law Review. The achieved



full harmonization at European level is at the basis of the liability as independent and special legal
construct for allocation of the risk stemming from the unauthorized payment transactions in the
digital environment. The harmonized legal framework is reasoning the search for parallels in the
Law Review enforcement by the Bulgarian judiciary and the judiciary in other European countries
(mainly France and Italy). Based on that, and in view of the deducted specific features of the social
relations as safeguarded by the liability, a range of de lege ferenda proposals are made.

Although financial liability for unauthorized payment transactions may bear also other
payment services providers, the present study is focused only and especially on the bank, which is
servicing the account affected by an unauthorized payment transaction. The financial liability for
unauthorized payment transactions of payment institutions and electronic money companies is
mentioned only, with no comprehensive study. The reason is that all those participants in the
payment process are pretty new and concerning their liability there is not enough practice
accumulated, nor theoretical researches that may support their independent study. On the other
hand, the banks traditionally perform cashless payments on bank accounts. Their deals and
transactions, incl. payment transactions are subject to monographs and studies as well as there is
accumulated rich court practice examining unauthorized payment transactions (incl. in digital
environment).

Important aspect of the present study represents the research on the legal relations between
the bank and the account holder with regards to the registration of an unauthorized payment
transaction. Their specifics and dynamics in the digital environment have been disclosed. Those
relations are studied in the larger context of the complex system of relations in the payment process
given the larger scope of the bank’s duties for custody of the cash on account but only if their non-
fulfilment may result in deficits of the payment instruments and account online access security.

The present study has not the task to comprehensively analyze the relations in the payment
process nor the specifics of the interbank payments but it is tasked to search for the “benefits”,
which the liability is bringing for their safeguarding, /a raison d’étre of its independent existence
— the new ,,known ““ in its content. It is looking for the advantages, which the liability is giving to
the reliability and resilience of the payment systems via an efficient distribution of the losses from
the unauthorized payment transaction. Different payment systems, their rules of operation,
participants, specifics and development, incl. the functions of the central bank, clearing houses and
other operators, are out of the scope of the present study.

Other main subject of the study is the due diligence. The thin borderline of the liability
between the due diligence standard applied for the bank as a professional and the due diligence of
the damaged by the unauthorized payment transaction payment services user has been drawn up.

The study is looking for answering the question why the liability is imposing indemnities not only



in case of a misconduct or a default of the bank in terms of the established requirements but also
in case of conduct, which is complying with all the rules and due diligence standards as applicable
from time to time. It is searching for parallels in the case Law Review with France and Italy court
practice. In its focus are the cases of hacking, or more precisely — cracking attacks, where the
damages are caused to the payer by a third party for the payment process — a cracker.

The study is reviewing for completeness certain legal constructions as used in the past to
relate with the bank’s legal status when registering an unauthorized payment transaction (an
execution in favour of putative creditor, a trustee’s liability under a mandate contract and a
depository’s liability under a monetary deposit contract). Although the legal status of the bank
when registering an authorized payment transaction has altered already, it remains subject to the
same civil Law Review principles and thus, it is worth to highlight the main reasons staying behind
the inapplicability of the arguments based on those principles, which were effective in the past.

Out of the scope of the present study remains the direct liability for damages caused to third
parties, incl. creditors of the damaged payer. The said liability has a tort nature and is subject to
different legal principles. This is the reason why out of the scope of the study is left also the liability
of the bank for damages from unauthorized payment transactions when caused by acts or omissions
of its employees, agents or subcontractors. In all those cases the damage is directly caused by a
third party. The damaged payer has also the quality of a third party with regards to the respective
employee, agent or subcontractor of the bank when the damages are caused to him by such persons.
If enforced, the financial liability of the bank for unauthorized payment transactions would exclude
the said liability.

The financial liability of the bank for not executed or unduly executed or delayed payment
transactions, incl. due to the registering of unauthorized payment transaction, is not thoroughly
analyzed as well. Although conditional to certain extent to the studied liability, this is a liability
for payment transactions that are authorized and, not unauthorized. It is also subject to different
legal principles. The study contains to this end a range of differentiations but does not pretend to
be exhaustive. Certain proposals de lege ferenda are also made for the purposes of a clearer
differentiation of both liabilities.

Other legal liabilities as penal Law Review liability and administrative Law Review
liability are not subject to the study as well. Mentioning those types of liabilities, if any, was done
for the purposes of completeness of the study of the financial liability of the bank for unauthorized
payment transactions. It does not pretend to be exhaustive.

Within the said subject of the study as main research thesis of the study is the statement
that the financial liability of the bank for unauthorized payment transactions in the digital

environment represents a separate type of civil liability, which differs from the tort and from the



contractual liability despite its significant similarities with the tort and especially, with the
contractual liability. This liability possesses the specifics arising from the digital environment and
the public interest in the payment services offering to the information society.

With respect to the main thesis are applied three basic hypotheses:

First hypothesis states that the liability belongs to the family of the civil Law Review
liability, and it is subject to the subsidiary application of the civil Law Review provisions. Despite
the contractual nature of the relations linked to the opening and holding of a bank account of the
damaged payer, given the public interest in the payment services offering to the information
society, incl. for the purposes of a reliable and efficient functioning of the payment systems, the
financial liability of the bank for unauthorized payment transactions is to be considered as separate
type of a civil Law Review liability, which differs from the contractual and from the tort one.

Second hypothesis states that the prerequisites for its incurring and the instruments for its
enforcing are to define the said liability as strict (strong). The liability imposes immediate
indemnities as of the moment of the registering of the unauthorized payment transaction not only
in case of a misconduct or a default of the bank but also in case of conduct, which is complying
with all the rules and due diligence standards as applicable from time to time. The legal grounds
for exoneration of the bank from the liability are numerus clauses and very few as a number and,
must be proved entirely by the bank.

Third hypothesis states that the strict liability of the bank for unauthorized payment
transactions in the digital environment does not impede on its own the validity and enforceability
of exemption clauses if negotiated. The exemption clauses stay at the point of intersection between
the principles of autonomy of the will and the negotiation freedom from one side and the principles
of contractual fairness from another side.

The verification of the said hypotheses has two main scientific goals: (i) deducting the
answers of the basic liability problems, which are not present in the currently applicable legal
framework by means of its correct interpretation and application using the reconstruction approach
based on the specific liability’s features; and (i1) drafting appropriate de lege ferenda proposals.
The achievement of those goals would be beneficial for the structuring of a single systemic legal
regime as best fitting to the functioning of this type of liability. To this end are fulfilled specific
scientific targets, as it follows:

1. Tracking the genesis of the financial liability of the bank for unauthorized payment

transactions from history perspective.

2. Analysis of the legal specifics of the payment transactions in the digital environment.



3. Clarification of the specific goals and beneficial effect of the liability construct for
unauthorized payment transactions in the digital environment as stipulated by the
European Law Review and the trends for its future development.

4. Analysis of the legal relations between the bank and the payer under the electronic
payment transaction according to the framework agreement for payment services
regulation and in the larger context of the entire payment process.

5. Clarification of the legal essence of the bank’s liability for unauthorized payment
transactions.

6. Analysis of the pre-requisites for the liability to arise with emphasis on the specific
obligations of the bank in the process of authentication and authorization of electronic
payment transactions as a ground for their registration on a bank account with granted
online access as well as the analysis of the required due diligence for their execution.

7. Research on the different legal options in place for liability exemption or limitation,
incl. tolerance levels for exemption clauses negotiation.

8. Research on the forms of liability and its enforcement instruments.

3. Methods used in the Study

Primarily the normative method finds application in the study as it is used for proper
understanding of legal norms’ meaning corresponding to their place in the normative act in concert
with the formal-logical and deductive methods. The specific interpretation of the general rules
regulating the civil Law Review liability in the Bulgarian Law Review is reached by way of
deduction and examination of the context and extent it would be acceptable to be applied under the
European Law Review for the purposes of regulation of the financial liability of the bank for
unauthorized payment transactions in the digital environment. To this end, the normative acts that
regulate this liability, its respective pre-requisites and manifestation, are systemized in accordance
with their genesis, specifics and most frequent practical issues demonstrated in the process of their
interpretation and application.

The relevant case Law Review is also analyzed. A range of monographs and scientific
studies are thoroughly researched with respect to the theses and opinions of their authors
concerning different aspects of the liability as the relations, which are safeguarded by it, and by
putting certain theoretical statements under critical analysis.

Historical and comparative Law Review methods are also used. As a basis for comparative
Law Review studies the relevant case Law Review in France, Belgium and Italy is the most

frequently used given the legislations of those countries are very close to the Bulgarian Law



Review in terms of the level of implementation of the European Law Review in the field of the
liability of the bank for unauthorized payment transactions in the digital environment. This is the
reason why the study is using examples of court practice from those countries. This served as a
basis, by means of the synthesis, to systematize the main categories of proposals de lege ferenda
for Law Review improvements as well as to outline the trends for future development of the legal
framework of the liability of the bank for unauthorized payment transactions in the digital

environment.

4. Scientific novelty of the study

The present study contains scientific contributions, as it follows:

1. It is for the first time in the Bulgarian legal doctrine that is present a comprehensive study
and analyses at monographic level of the problems of liability of the bank for unauthorized
payment transactions in the digital environment.

2. Specific features of the electronic payment transactions are disclosed witnessing for
higher risk of the digital environment because of the granted online access to the bank account.
Electronic payment is differentiated from the cashless one and definitions of electronic payment
and electronic payment transaction are drafted.

3. Legal relations between the bank and the account holder are thoroughly examined and
analyzed with regards to the registration of the unauthorized electronic payment transaction, incl.
as a part of the system of contractual and non-contractual relations between the participants in the
payment process. Special attention is paid to the central role of the bank in the payment process,
which determines the efficient distribution of losses from unauthorized payment transactions by
the liability mechanics and guarantees the security and reliability of the payment system
functioning in its entirety.

4. Comprehensive study and analyses of the legal nature of the liability of the bank for
unauthorized payment transactions in the digital environment are presented. Their results argument
the conclusion for the separate character of this type of civil liability. Comparison is made with the
contractual and tort liability, which both find subsidiary application if not infringing the special
goals and beneficial effect of the liability legal construct as set by the European Law Review. The
liability of the bank for unauthorized payment transactions in the digital environment is defined as
a separate type of civil liability crystalized in the genesis of its special goals and beneficial effects
as set in the European and Bulgarian Law Review in the pursuit for better defense of the public

interest in the digital environment, and particularly the highest possible protection of consumers.



5. It is for the first time that the liability of the bank for unauthorized payment transactions
is considered as legal mechanics for interception of a malicious process at its initial stage — still as
a constraint right of the account holder, in addition to the right of claim of the deposited amount
on the account. Via fast and efficient distribution of the damages from the unauthorized payment
transactions the liability is aiming to avoid, prevent, rather than rectify the consequences incurred
after the injury.

6. Indisputably accepted in the doctrine pre-requisites for the civil liability to arise are
studied in the light of the specific nature of the liability of the bank for unauthorized payment
transactions in digital environment as strict (strong). The strict liability is more compliant to the
principles for efficient distribution of damages and reduction of the price for all the participants in
the payment system. Important focus of the study is the comprehensive research on the bank due
diligence and the definition of the thin borderline in causation between this due diligence and the
due diligence of the damaged payer, especially when it is a consumer. The particular case of due
diligence research in the relations between the bank and traders where the payment process is
performed by automatically operating information systems is also considered.

7. The legal options for reduction, limitation and exoneration of the liability for
unauthorized payment transactions in the digital environment are critically reviewed in the light of
the guarantee function and the strict nature of this kind of liability. The legal grounds for liability
limitation and exoneration are systemized as non-contractual and contractual with the due
reasoning of the acceptability in principle, the scope and the limits of the latter. The basic principles
for negotiation with consumers and non-consumers are outlined. While negotiating its limits a
special attention is put on the synergic effect of the exoneration clauses in order to avoid clauses
that treat unequally competitors and thus, causing limitation or distortion of competition, incl.
negatively affecting the interests of consumers.

8. Important aspect of the study is the research on the objective, subjective and temporal
limits of the liability, incl. the determination of the limited scope of application of the force
majeure, the fraud and the operation of the rebuttable presumption for the proper execution of the
payment order, if done in compliance with the IBAN as set in it. Key role in the study is playing
the research on the legal consequences for omitting the 13-months statutory period for notification
for the unauthorized payment transactions and its preclusive nature clarification.

9. During the enforcement of the liability, the imperative for immediate erasure of the
status of constraints caused by unauthorized payment transaction is highlighted. It is stimulated by
the specific rules with regards to the proofs, which facilitate the fast liability enforcement. By
presenting further arguments the use of smart contracts is supported as acceptable in principle for

the purposes of automation and self-execution when refunding the proceeds went out as a result of



the unauthorized payment transaction. Critical analyses of the out-of-court arrangements of
payment disputes are presented. Some deficits in the legal framework of the individual litigation
proceedings are also outlined.

10. As a result of the entire research of the legal framework regulating the financial
liability of the bank for unauthorized electronic payment transactions many proposals de lege
ferenda for Law Review improvements are presented as grouped in three categories, and namely:
proposals for filling up structural gaps in the Law Review, which aim to give systemic, final add-
ons of the liability regime; proposals aiming to further highlight the guarantee (security) function
of the financial liability of the bank for unauthorized electronic payment transactions; and

proposals with purely technical nature or related to other, similar legal constructions.

5. Practical value of the study

The results of the research and analyses of the problems in the present study have not only
its theoretical importance for the proper understanding of the essence of the financial liability of
the bank for unauthorized electronic payment transactions but also a practical value. The
incomplete, dispersed and laconic legal framework of the liability require interpretation by analogy
and sometimes — corrective interpreting as well as filling up the gaps in the Law Review whereas
it is possible and acceptable. The rich court practice as accumulated during the process of
application of the civil Law Review liability in its both types — tort and contractual, may
significantly facilitate the achievement of this goal. For the purposes of a larger scope of practical
application of the present study, a major focus is dedicated to the legal options for the bank to
release or limit its financial liability for unauthorized payment transactions, incl. on a contractual
basis, by offering responses for the acceptability, the type and place of the exoneration clauses to
be negotiated as well as for their validity limits.

The case Law Review as systemizes and analyzed in the study as the proposed solutions
of real or potential practical problems related to unauthorized electronic payment transactions
based on it may be beneficial not only to legal practitioners in the banking industry but also to
judges, Law Reviewyers, legal advisors and experts engaged with the protection of the Law
Reviewful interests and legal rights of the participants in the payment process. At last, but not least,
the present research may be of help to the students following their legal studies, as well as to all
other interested in such a kind of problems persons.

The conclusions reached in the study may serve for improvement of the legal framework.
As a result of the entire research of the legal framework regulating the financial liability of the

bank for unauthorized electronic payment transactions many proposals de lege ferenda are made,



containing the wording of the legal provisions concerned and grouped in three categories, as it
follows: proposals for filling up structural gaps in the Law Review, which aim to give systemic,
final add-ons of the liability regime; proposals aiming to further highlight the guarantee (security)
function of the financial liability of the bank for unauthorized electronic payment transactions; and

proposals with purely technical nature or related to other, similar legal constructions.

6. Volume and Structure of the Study

The volume of the study consists of 280 pages as independent text in total, with
supplementary content, appendices and a list of referred literature. All made references below the
text are totaling up at 836.

The structure of the study includes introduction, five chapters and conclusion. Separate
paragraphs are differentiated within the structure of each chapter. The paragraphs content is
thematically grouped in structures with separate titles as marked with Roman numbers and

subtitles as marked with Arabic numbers.

II. CONTENT OF THE STUDY

Introduction

The introduction contains the relevance of the research topic and the reasons for developing
the dissertation, generally outlining the significance of the banks' liability for unauthorized
electronic payment transactions and indicating the most common problems of the legal regulation
(§ 1). In § 2 of the introduction, the subject of the research is outlined, and the research thesis, the
goal, the tasks, the methods, and the delimitations with related legal regimes that remain outside

the scope of the work are defined.

Chapter 1. Peculiarities of the bank's liability for unauthorized electronic pavment
transactions

The first chapter begins with a brief historical review, tracing the genesis of the rules
regarding the bank's liability for unauthorized electronic payment transactions (§ 1). Historically,
the beginnings of similar hypotheses in Roman Law Review, the development of the regulatory
framework in Bulgaria and the EU are discussed, with the periods for Bulgaria divided into those
before and after the socio-economic reform that began in 1989. In § 2, an overview of the current
(de lege lata) legal regime of the bank for unauthorized electronic payment transactions, subject to

full harmonization with EU Law Review, is proposed. The two legally defined liability scenarios



were analyzed separately and comparatively: (i) when the unauthorized electronic payment
transaction is initiated by the payer directly to the bank servicing his account; and (ii) when it is
initiated by a payment initiation service provider, i.e., when the payer uses a payment initiation
service.

At the beginning of § 3, the theoretical foundations of the bank's financial liability for
unauthorized electronic payment transactions are examined, and some basic concepts are
introduced - payment, payment transaction in its two varieties of authorized and unauthorized,
payment instrument and payment transaction (§ 3, I, item 1). The electronic payment transaction
and electronic payment are defined based on their connection to the internet or a device that can
be used for remote communication (§ 3, I, 2). Given this feature, initiating a payment as an
electronic payment transaction can only be done if the account is accessible online, which limits
the use of some traditional payment instruments. Payment transactions that do not use remote
communication means do not have the character of electronic payment transactions. It is again
emphasized that the subject of the research is only electronic payment transactions performed in
the execution of electronic payments, not all cashless payments. The need for a legal definition of
electronic payment is protected.

It was also clarified that online access to the account requires electronic identification of
payment service users and verification of their electronic identity, which is decisive in the
allocation of liability for unauthorized payment transactions in electronic environment. The
electronic payment transaction is "authorized" only when initiated by the payer or with his consent
through the Law Reviewful use of a payment instrument or other means of online access to his
payment account, in compliance with the applicable rules and standards, including the regulatory
technical standards for thorough identity verification and the common and secure open
communication standards. In the absence of consent or due to a technical or other problem, the
electronic payment transaction is "unauthorized." Therefore, the higher inherent risk of electronic
transactions compared to other payment transactions is highlighted as the specific difference of the
electronic environment. In support of this conclusion, the requirement for the application of special
procedures for in-depth identification with a dynamic component is pointed out, and even the
qualified electronic signature, equated to the handwritten one, is insufficient (§ 3, I, item 2).

It has been found that, although relatively new, the existing legal regulation of the bank's
financial liability for unauthorized electronic payment transactions is insufficient because it does
not provide a clear answer to the basic liability questions when using new technologies, including
when electronic payment transactions are automatically generated without human intervention.
Such are the questions regarding the fulfillment of the bank's and other participants in the payment

process obligations, the standards for due diligence, the question of fault, illegality, causal link,



etc. (§ 3, I, item 3). A study has been cited, according to which the amount of information generated
by the payment operations of the information society has long since exceeded the individual's
ability to understand, track, and even less so to control it.

Special attention in § 3, I, t. 3 is given to the third unauthorized persons — crackers,
identifying themselves in the electronic environment as the payer. The possibility of generating
multiple payment orders in extremely short time intervals, including using information systems in
automatic mode, has been discussed. When they have artificial intelligence systems, these
individuals are able to perfectly and almost simultaneously mimic the behavior, including
individual payment habits, of multiple payers, thereby acquiring their balances in payment
accounts. It is stated that their actions are further facilitated by the introduction of open
communication standards. Under these standards, such a third unauthorized person, possessing the
electronic identity and control over the personalized security means of the payer's payment
instrument, can also benefit from the legally guaranteed access of third parties to his accounts. It
is enough for the cracker to break the protections of the payment service provider for initiating
payment to gain access to the payer's payment account at the bank, without the need to overcome
the protections of the bank itself. The right of the payer to sue the person who received the payment
under the electronic payment transaction was considered under the general rules, and it was
concluded that exercising it does not guarantee the interests of the payer. Moreover, it would
undermine the trust of the information society in the payment process and the sense of justice of
society as a whole (§ 3, I, 3).

In § 3, II, an examination of the goals and functions of the bank's liability for unauthorized
electronic payment transactions is proposed, which seeks the beneficial effect of the liability
regime in adequately addressing the risks in the electronic environment. The liability institute is
aimed at achieving several main goals: (i) ensuring a high level of consumer protection and, in
particular, guaranteeing them against the risks related to the security of electronic payments; (ii)
protection of all users of payment services in the information society by providing them with
efficient and secure payment systems and a reliable environment for electronic commerce; and (iii)
encouraging banks to introduce technologies that ensure safe user identification for all payment
services offered electronically, as well as to minimize the risk of fraud to the greatest extent
possible.

Achieving the goals is ensured by the combined action of three interrelated functions:
indemnity (compensatory), security (guarantee), and preventive (stimulating). These functions, in
their synchronization and interaction, are aimed at strengthening the confidence of all payment
services users in the efficiency and security of payment systems, and thus securing the interests of

the information society as a whole. The special focus of the liability is on the protection of



consumers as the most vulnerable users of payment services. Through the mechanism of
redistribution of damages from unauthorized payment transactions through specific sanctioning
legal relations, it directly encourages banks as a debtor to constantly improve the efficiency and
security of payment systems.

The impact of these functions has been studied in three main directions: towards the payer,
towards the other participants in the payment process, and towards society as a whole. The bank's
financial liability directly protects the interest of the owner of the funds in the affected account,
especially when it has the quality of a consumer. The account holder has the right to always direct
their claim for refund to the bank that services their account, even when a third party is involved
in the payment transaction — a payment initiation service provider. This is the action of the
compensatory function of liability — to erase the adverse effect of the unauthorized payment
transaction for the payer as if it had never happened. Thus, the detrimental effect of the operation
remains within the bank's patrimony.

The insurance (guarantee) function, unlike the compensatory function, has an extremely
intense effect. It can directly affect the bank's legal entity to provide payment services in general.
This action of the collateral function stems from the exercise of the supervisory powers of the
Bulgarian National Bank as a state body exercising payment supervision over the same payment
systems and the same participants, all with the same goal — to ensure the integrity, security, and
stability of these systems and their reliable functioning.

The bank's obligation to refund the funds in the unauthorized payment transaction, even
when it is not the actual party responsible for its execution, serves as an additional and even
stronger incentive for accurate assessment when choosing the payment system in which it
participates. Thus, the effect of the security (guarantee) function is further strengthened by the
synergistic effect of the collective assessment of all payment service providers participating in a
payment system, which necessarily presupposes the existence of payment systems that are reliable
enough to motivate a sufficient number of participants to participate in them.

On the other hand, every participant, including the bank, is highly incentivized to improve
their security processes, invest in innovations and technologies that can guarantee the greatest
possible reduction of the risk of fraud than the amounts reimbursed for individual unauthorized
payment transactions would motivate. This combines the manifestation of the security function
with the preventive (stimulating) function of liability.

Paragraph 4 is dedicated to the legal relations between the bank and the payer in the
electronic payment transaction as an objective basis for the illegality. For the purpose of
investigating the unLaw Reviewfulness, it is necessary to first determine the participants in the

payment process that led to the unauthorized payment transaction, and then the content of their



relationship, as well as their connection to the unLaw Reviewful result - the unauthorized payment
transaction. Specifically, in order to investigate the liability, it must be established which behavior
of the bank as a participant in the payment process is unLaw Reviewful and is the basis of the
unauthorized electronic payment transaction.

It has been clarified that the liability of the providers who act as intermediaries in the
payment process between the provider who initiated the unauthorized payment transaction and the
provider who secured the account of the payment recipient is not for the unauthorized payment
transaction itself. When none of the intermediaries hold the account affected by the unauthorized
payment transaction, as a rule, these participants in the payment process do not have a relationship
with the injured party - the payer, and do not receive the payment order from them regarding the
disputed unauthorized payment transaction. The liability of these participants to the payer, if and
when it arises, is on an non-contractual basis.

In § 4, it is proven that the bank has a central place in the system of legal relations in the
execution of electronic payments. Of all the payment service providers, only the bank is licensed
to collect and store money. Regardless of the contractual framework, the study demonstrates that
when electronic payment transactions are made, the bank enters into two mutually related but
completely different legal relationships with the payer of the electronic payment (§ 4, II). On the
one hand, the bank enters into a payment relationship, in which it defines the payment instrument
and bears the characteristics of a simple monetary legal relationship. And on the other hand, in
legal terms, the bank opens and manages an account with online access, which provides the
payment coverage with the payment instrument.

The use of a payment instrument to access the payment account online or through a device
that can be used for remote connection establishes the accessory nature of these relations to the
online payment account agreement, which ensures payment coverage. This access limits the type
of payment instruments used and defines the obligations of the parties to the contract when
performing the electronic payment transaction. Failure to fulfill these contractual obligations often
makes the unauthorized electronic payment transaction an unLaw Reviewful result and a
prerequisite for the occurrence of liability (§ 4, 11, 1).

The bank's obligation to open an account is a prerequisite for fulfilling its other obligations,
including storing money and registering payment transactions with funds in the account (§ 4, II,
2). The registration on the account is legitimate. The registration act reflects the transferred and
received funds by the bank as a result of payments, including electronic ones, in which the account
holder (not the bank) is a party. The bank's declaration contained in the account registration act,
by its nature, constitutes an acknowledgment of the already occurred consequences of the payment.

The bank records, not creates, these consequences (§ 4, 11, item 3). Therefore, the bank's records



on the account do not have a constitutive, but only a declarative effect. Within 13 months, the
account holder can rebut the legal presumption that the payment was made by disputing the act of
registration of the payment transaction on the account with a simple declaration of intent.

Paragraph 5 deals with clarifying the specifics of the sanctioning legal relationship — its
parties, content, and object, in their mutual connection and conditioning. The starting point is the
special legal regulation in the Payment Services and Payment Systems Act on the bank's liability
for unauthorized electronic payment transactions, which is subject to full harmonization with EU
Law Review, and the place of the liability institute in the system of legal regulation. Given the
contractual nature of the legal relationship between the bank and the payer in the electronic
payment transaction, this regulation is considered in relation to the general regime of contractual
liability in the Contracts and Obligations Act, as well as in relation to the special regulation of the
liability of the trustee under the contract for order (§ 5, I, t. 1) and the depositor under the bank
deposit agreement (§ 5, I, item 2). It has been demonstrated that, despite the mandatory nature of
the payment relationship, many of the provisions applicable to the contract of order do not apply.

Although the bank has the quality of a deposit receiver under a framework agreement for
payment services with a performance element, it cannot rely on its good faith if it pays the amount
of an unauthorized payment transaction to a person who, based on unambiguous circumstances,
appears to be authorized to receive it (§ 5, I, item 2). In this regard, the construct of the putative
creditor was also analyzed (§ 5, I, item 3). It has been clarified that after the adoption of the special
regulation of the bank's liability for unauthorized payment transactions in Article 13, Paragraph 1
of the repealed Act on Payment Transfers, Electronic Payment Instruments and Settlement Systems
and the subsequent provisions, including Article 79, Paragraph 1 of the Payment Services and
Payment Systems Act, the rule of Article 75, Paragraph 2 of the Contracts and Obligations Act
ceased to serve as a basis for exempting banks from liability. In judicial practice, the regulation of
the bank's liability under Article 79, Paragraph 1 of the Banking Act is considered special in
relation to the rule under Article 75, Paragraph 2 of the Contracts and Obligations Act.

The subjects of the sanctioning legal relationship (payment service users and providers)
have been analyzed. For the purposes of the study, the quality of the damaged subject can only be
the payer - a natural or legal person whose bank account is directly affected by the unauthorized
payment transaction. When the payer is also a consumer, he is entitled to special protection (§ 5,
II, 1). When the payer is not the consumer, the parties have more freedom to agree on exemption
clauses. Not all payment service providers can be liable. Only when they hold the payer's account
affected by the unauthorized payment transaction, banks, payment institutions, and electronic
money institutions are liable (§ 5, II, 2). The payment initiation service providers do not constitute

a separate group of payment service providers.



As entities of liability, banks and payment institutions are reviewed individually and
comparatively. It has been clarified that not all banks can be providers of payment services for the
information society, but only universal banks (credit institutions) - banks under Article 2,
paragraph 1, item 1 of the Law Review on Credit Institutions Act (§ 5, II, item 3). Unlike the
revocation of a license for a payment institution or an electronic money institution, the revocation
of a license for a bank terminates its operations and results in its compulsory liquidation. Payment
institutions may only maintain payment accounts for the purpose of executing payment
transactions and are required to deposit the funds received for them in a protective bank account
(§ 5, IL, item 4). Unlike the hypothesis in initiating a payment, the affected payer is a third party in
the relationship between the payment institution and the bank. He has no direct claim for
reimbursement of the amount of the unauthorized payment transaction to the bank that holds the
escrow account, even though the funds in it are his and are not subject to enforcement for the
payment institution's obligations.

The content of the sanctioning legal relationship is considered as a complex of the
obligation to repair the caused damages and the subjective right of the injured payer to demand
repair of the damages from the unauthorized electronic payment transaction. The specific content
of the sanctioning legal relationship and its dynamics are of decisive importance. The unauthorized
payment transaction results in a de facto unavailability of the affected account, despite the
sufficient rights of the account holder against the bank (§ 5, III, 1). Resolving the relationship
quickly is in the interest of both parties, as it limits the amount of damage — fewer properly
authorized payment orders will be improperly rejected due to insufficient availability on the
account (§ 5, II1, 2). Therefore, the automatic and immediate implementation of liability through a
"smart contract" minimizes damages and promotes a higher level of trust in the reliability of the
payment system as a whole (§ 5, 111, 2).

The subject of the sanction Law Review relationship has also been examined. The
protection covers both the interests of the damaged payer, guaranteed by the quick and easy
reimbursement of the unauthorized payment transaction, including full compensation for the
damages incurred, and the interests of the other participants in the payment system by imposing
high security and reliability standards on the payment system, protecting them from future losses
from unauthorized payment transactions. The interests of the information society as a whole are
also guaranteed as a result of the combined synergistic effect of the collective judgment of the

participants in the payment system and the payment supervision exercised (§ 5, IV).



Chapter I1. Legal Nature of the Financial Liability of the Bank for Unauthorized Payment
Transactions.

The second chapter is entirely dedicated to the legal nature of the bank’s liability for
unauthorized electronic payment transactions. In § 1 of the chapter the liability belonging to the
family of the civil Law Review liability is evidenced. The payment supervision is not an element
of the liability’s sanctioning relations but an element of other, different from them relations
between the central bank as state authority and the banks as supervised entities. As a commerce
Law Review subject the bank is interacting as equal, incl. with the central bank. When entering in
payment relations the central bank is acting as a legal entity, and not as a state authority. Imperium
and subordination features of the relations are not present.

As demonstrated in the study, the principal feature of the civil Law Review liability is also
present, and namely — the obligation to repair free of charge the incurred by other damages via the
compensation. The study consistently differentiates the financial liability of the bank for
unauthorized payment transaction from the undue enrichment. As a civil Law Review liability, it
was established that the liability of the bank does not include the amount paid out from the affected
account of the damaged payer without legal ground.

Paragraph 2, I is dealing with the analysis of the financial liability of the bank for
unauthorized payment transaction in the digital environment in the light of the traditional dividing
of the civil Law Review liability into tort and contractual liability as well as the problems such a
dividing is opening in practice. The specific features of the tort and contractual liabilities as
outlined in the doctrine and the court practice are reviewed in brief. Based on certain examples it
1s demonstrated that such a liability dividing is conditional in its nature. The different theoretical
views are also presented. Neither the contractual liability is a consequence of preceding contractual
obligations only, or the tort liability has as its only source the tort compositions from the Roman
times.

It is established in the analyses that the determination of the belonging of the bank’s liability
for unauthorized payment transactions to either of both types of civil Law Review liabilities is
additionally burdened. Within the payment process, incl. via the digital environment, a variety of
different contractual relations between the bank as a payment service provider and the payment
service user (payer or beneficiary) may be present, which make the legal deal or deals — the source
of the breached obligation causing the damage, not easy to be determined at all. On the other hand,
the bank’s liability is a consequence of an established statutory factual composition and thus, its
nature as culpable or not, has no relevance for the liability to arise.

The hypothesis that the liability of the bank for unauthorized payment transactions is a

professional tort as regulated in a special factual composition and thus, belongs to the tort liability,



is thoroughly analyzed in § 2, II of the study. To this end, the specifics of the tort liability are
compared with the specifics of the liability of the bank for unauthorized payment transactions.
Although the liability of the bank for unauthorized payment transactions possesses certain
similarities with the tort liability, the drawn conclusion out of this analysis is in evidence that it
does not belong to the tort type of civil Law Review liability at all.

The analyses reveals that the liability of the bank for unauthorized payment transactions
does not possess the most typical feature of the tort liability whereas it is sanctioning malicious
behavior, which is not representing a breach of a preceding obligation. Just to the opposite, the
liability of the bank for unauthorized payment transactions is always preceded by a legal relation,
which is relative to the account holder’s affected right or asset. Even if accepted as an object of the
absolute ownership right of the account holder, the cash on account has no material substance as a
tangible asset and thus, its damaging necessitates and always implies preceding contractual relation
of the bank with the damaged account holder. Exactly, within the said relation, the bank opens and
maintains the affected account. Pretending for damaging such an asset is even controversial given
the receivable of the account holder is not reduced because of the missing consent of the account
holder for such a disposal on his behalf. And such a consent is undisputably missing in case of
registering an unauthorized payment transaction. The statutory factual composition of the liability
of the bank for unauthorized payment transactions implies per se the relative nature of the recovery
obligation given the payment service provider who is maintaining the account affected by the
unauthorized payment transaction is the only one who is taken to refund the drawn amount back
to the account.

The study is revealing the secondary nature of the liability of the bank servicing the account
as affected by the unauthorized payment transaction, which arises due to the existence of preceding
and specifically agreed obligations for maintaining the account with granted online access. The
fulfilment of those obligations with regards to accounts with online access is welcomed and
requested by the account holder. Therefore, the study comes to the conclusion for the positive
interest of the account holder, and not for a negative one. The account holder’s genuine interest is
to use the online access to the account, incl. via the payment instruments as issued by the bank
enabling his remote access to his cash on account, in order to execute fast and secure payments in
the digital environment. This is the reason to exclude the inherent to the tort liability negative
interest to preserve the status quo without change. For study completeness, the liability of the
payment service provider for initiation of payments and the liability whereas the damages from
unauthorized payment transactions are caused by acts or omissions of an employee, agent or branch
of the payment services provider or a subcontractor of the bank are also studied in order to be

distinguished.



The hypothesis that the liability of the bank for unauthorized payment transactions belongs
to the contractual liability, is also thoroughly analyzed in § 2, III of the study. To this end, the
specifics of the contractual liability are compared with the specifics of the liability of the bank for
unauthorized payment transactions. As with the contractual liability, it has also a secondary nature
and it also implies a breach of prior obligations, which have come into force as a result of a contract
with the account holder. It also relates to the payer’s positive interest infringement due to the breach
of preceding and specifically agreed obligations for maintaining the account with granted online
access. However, based on the results of the analyses made, it is to conclude that given its specific
features the liability of the bank for unauthorized payment transactions in digital environment
cannot be identified with the contractual liability despite its similarities with the contractual
liability.

The study shows that the protection ensured by the liability of the bank for unauthorized
payment transactions is going far away beyond the narrow limits of the specific relation between
a creditor (damaged payer) — debtor (bank servicing damaged payer’s account). The positive
interests of the payment services users in the information society are secured by a complex dynamic
system of interconnected legal relations between the different participants in the payment process.
Apart from the interest of the payer who is directly damaged from the unauthorized payment
transaction, indirectly benefiting from the protection are also the interests of the other participants
in the payment system — providers and users of payment services, which are supplied to the
information society. Therefore, the study concludes that the protection under the liability of the
bank for unauthorized payment transactions is covering the payment process and the information
society in its entirety.

The analyses are showing that the said broad legal protection is revealed also in the specific
character of the sanctioning legal relation that is called to enforce the liability. This relation arises
and develops towards the payment services provider who is servicing the account of the damaged
payer even if it is not the real bearer of the liability.

The illegality analyses also are witnessing for essential differences from the illegality under
the contractual liability. The damaging effect taking the form of an unauthorized payment
transaction appears not only in case of a misconduct or a default of the bank in terms of the
established requirements but also in case of conduct, which is complying with all the rules and due
diligence standards as applicable from time to time. Therefore, the second criterion as specific for
the contractual liability is missing under this type of liability, and namely — the presence of a
misconduct, which is in breach of preceding obligations.

In this respect the study is based also on a range of scientific researches that draw arguments

for the implementation of a statutory legal framework in order to cope with the deficits of the



contract as instrument for distribution of damages, which are present as a result of the rational
choice made by the counterparties. According to the cited researches this choice is compromitted
by the professional asymmetry of the counterparties and their inequivalent access to information
in the payment process. Therefore, the Law Review — not the will of the bank and the account
holder — is called to determine the factual composition of the liability, incl. the scope and the
distribution of the damages caused by the unauthorized payment transactions. On that basis, the
well-reasoned conclusion is that the liability of the bank for unauthorized payment transactions is
derivative from the contractual liability under the deposit agreement but independent one. It is a
separate one, regulated as a separate statutory factual composition, which legal consequences are
present by operation of the Law Review, and not arising from the monetary deposit agreement. It
does not substitute the contractual liability of the bank under the deposit agreement, it does not
deprive the account holder from his claim under the monetary deposit agreement, and it does not
duplicate it. Its enforcement has not as a consequence the withdrawal of the deposit by the account
holder but rather aims to avoid, to prevent the account holder from damages via fast and efficient
distribution of the damages from the unauthorized payment transaction. Given the above-
mentioned arguments and drawn conclusions the outcome is evidencing that this liability does not
belong to the category of the contractual liability as well. Respectively, the rules used by the
legislator to regulate the scope and content of the contractual liability shall not find application to
this liability. For the sake of the study completeness the liability of the bank for not executing or
not appropriately executing a payment transaction is also differentiated.

Based on the outcome of the research as presented in § 2, IT u III of the study, it is launched
the hypothesis in § 3, I of the study for the separate type of the civil Law Review liability of the
bank for unauthorized electronic payment transactions, which cannot be identified with the
contractual or the tort liabilities. Despite the contractual nature of the relationship for opening and
maintaining of the damaged payer’ bank account, given the public interest in offering of payment
services to the information society and the harmonized special regime of the liability at European
level, the present study is evidencing undoubtedly and with good reasons as well-founded the thesis
for the separate legal nature of the civil Law Review liability of the bank for unauthorized payment
transactions. It is special and different from both — contractual and tort liabilities. In support of
the said thesis further arguments are also presented in three main directions: political legal basis,
normative legal basis and technical legal basis of the liability differentiation.

The separate legal nature of the liability is a direct result of the specifics and dynamics of
the payment relations subject to the protection, which is reasoning the existence of the said liability.
This conclusion is grounded not only by the existence of a separate specific regulation as set by

the Law Review but also by the specific content of the sanctioning relationship, which is in place



only towards the bank servicing the affected account, and namely — the obligation to recover the
payer’s account as it would be if no unauthorized payment transaction was executed at all. Key
contribution to such a conclusion has the speed of recovery as well. It was established that the
reliable and resilient functioning of the payment system imposes fast and easy recovery of the
payer, incl. throughout the fast and efficient redistribution of the damages from the unauthorized
payment transaction towards the banks as licensed participants that meet the strictest liquidity and
own capital requirements. Therefore, the sanctioning relationship that is intermediating the liability
enforcement for unauthorized payment transactions arises and develops exclusively towards the
bank, which is servicing the account of the damaged payer even if the bank is not its true liability
bearer. Thus, apart from the interest of the damaged payer, the interests of exclusively broad circle
of subjects who are dependent on the reliable and resilient functioning of the payment system are
actually guaranteed, incl. those of the remaining system participants and the e-trade in its entirety.

It is further clarified the necessity to distinguish the liability as a separate type of a civil
Law Review liability by presenting arguments in its favor as drawn up in a range of decisions of
the Court of EU later adopted in the court practice of the EU member-states, incl. Bulgaria. The
presence of full harmonization at EU level stays in the basics of the liability regime as a separate
and special for the risk distribution related to unauthorized payment transactions in the digital
environment. The rules of the contractual and the tort liability are part of the national legal system
as in force in Bulgaria and thus, they cannot compete the harmonized regime but only supplement
it. They find a subsidiary application only if not infringing the special goals and beneficial effect
as inserted in the liability’s regime by the European Law Review. Achieving those goals and
beneficial effect is the ”benefit” of the regime separation, la raison d’étre of its existence — the new
»~known‘ in its content. Its advantage is its full compliance completion with the principles of the
efficient distribution of the damages as a result of the unauthorized payment transaction.

Based on the analyses in this part of the study it is concluded that the liability of the bank
for unauthorized electronic payment transactions possesses the features of a separate legal regime,
as created with specific goals and purposes and, as such a regime systematically it is a part of the
commerce Law Review and more specifically, it is a part of its special branch regulating the
payment services transactions as trade deals. Given the similarities with both the tort and the
contractual civil Law Review liabilities, it is to be supported the general applicability by analogy
of the legal norms that are regulating those liabilities, but in a restricted manner and only if not
controversial to the specific goals and functions of the liability of the bank for unauthorized
payment transactions.

The correlation of the liability of the bank for unauthorized payment transactions in digital

environment with both the tort and the contractual civil Law Review liabilities is additionally



researched in § 3, II, of the study. Based on the analysis of the practice of the Court of the EU the
conclusion is drawn that any cumulation of the said liability with each one of both the tort and the
contractual civil Law Review liabilities is to be rejected as intolerable. Both the tort and the
contractual civil Law Review liabilities regimes under the Bulgarian Law Review find subsidiary
application only as alternative liability if compliant with the goals and functions of the banks’
liability regime for unauthorized payment transactions. For the sake of clarity of such application

the study is using few practical examples.

Chapter I1I. Prerequisites for the occurrence of liability

The third chapter discusses the prerequisites for the emergence of liability. A thorough
study of the literary sources on the subject points to five unquestionable prerequisites for the
emergence of the sanctioned financial liability legal relationship, namely: harmful behavior,
illegality, damage, causal link, and fault. The development of case Law Review has been analyzed,
which initially accepted only two elements of the factual composition: (i) an unauthorized payment
transaction; and (ii) the absence of a legal basis for the bank's full or partial exemption from
liability. Later, case Law Review accepted that there was no basis for the factual composition to
be applied differently according to the type of payment instrument, adding two more elements: (iii)
existence of a legal relationship between the bank and the payer; and (iv) notification of the bank
by the payer no later than 13 months from the obligation of the account. Based on this, the thesis

of the bank's strict liability for unauthorized electronic payment transactions is formulated.

The main focus of the research is on the bank's harmful behavior, which is at the root of the
unauthorized payment transaction in the electronic environment. The mere occurrence of an unLaw
Reviewful result does not, in itself, render the underlying conduct unLaw Reviewful. Therefore,
the research focuses not only on the bank's unLaw Reviewful behavior, but also on its Law
Reviewful conduct, which is harmful due to the performance of activities with increased risk. To
that end, the scope of the bank's obligations has been thoroughly examined, the non-fulfillment of
which may give rise to liability for an unauthorized electronic payment transaction (§ 1, I). The
bank's obligations before and after the establishment of its contractual relationship with the payer

are considered separately.

The bank's liability for unauthorized payment transactions due to non-performance of its
pre-contractual obligations is not pre-contractual liability, as it requires a contract to be concluded
(§ 1, I, item 1). But the bank's failure to comply with the applicable rules and technical standards
for secure communication and identification of the user of electronic payment services not only

invalidates the conclusion of the framework agreement for remote payment services, but also the



issuance of the payment instrument. They are the basis of the payer's consent to receive statements
in electronic format. Therefore, completed electronic payment transactions based on a
compromised instrument will be invalid. For that reason, the study analyzed the requirements for
electronic identification of the payment services user, the validity of electronic statements and
electronic documents, with a particular focus on the provision of prior information. Attention has
been drawn to the fact that in some EU countries the bank's liability for unauthorized payment
transactions also arises when it has not informed the payer of the risks it assumes when using the
payment instrument, the measures for maintaining the confidentiality and ensuring the
inaccessibility of its personalized security means, as well as the manner of notifying it in case of

loss, theft, misappropriation or unauthorized use of the payment instrument.

The circle of contractual obligations has been thoroughly examined in accordance with their
significance for the bank's liability for unauthorized electronic payment transactions in seven
subgroups: (1) the obligation to authorize (approve) the electronic payment transactions by the bank
as the issuer of the payment instrument; (ii) the obligation to keep the personalized security means
of the payer for online access to his account confidential and ensure their inaccessibility; (iii)
obligation to create the necessary technical and other conditions for accepting notification of loss,
theft, misappropriation, or unauthorized use of the payment instrument at any time; (iv) obligation
to prevent any use of the payment instrument in a timely manner after receiving the notification;
(v) obligation to register electronic payment transactions on the account; (vi) the obligation to store
(keep) the account holder's funds; and (vii) the obligation to notify the account holder in writing

of the payment transactions made on the account (§ 1, I, item 2).

The primary focus in the consideration of obligations is on the issue of due diligence (§ 1,
IT). The concept of due diligence is understood as a measure of behavior that determines the content
and scope of performance of other obligations (§ 1, II, 1). There is no specific legal regulation for
cases of unauthorized payment transactions, and even less so in view of the specific threats in the
electronic environment. The "diligence of a prudent merchant” standard set forth in the
Commercial Code is woefully inadequate. When the user of electronic payment services is a
consumer, the main regulatory basis for determining the due diligence of the bank servicing his
account is the Consumer Protection Act and the principles enshrined therein, including the
principles of good faith and professional competence. Given the considerations presented, it is
proposed de lege ferenda that the same principle be explicitly enunciated in the Payment Services
Act, and not only when the user of electronic payment services is a consumer. The specific case of

due diligence has also been considered, when the payment process is carried out by information



systems operating in automatic mode, in which the fairness of assigning damages from unresolved

electronic payment operations is entirely in the banks' favor (§ 1, II, item 2).

Based on a critical analysis of case Law Review, reviewed in a comparative perspective
with the practice in some EU member states (mainly courts in France and Italy), conclusions were
drawn regarding the content and limits of the due diligence required from the bank in the
performance of its obligations (§ 1, II, pt. 3). Compliance with applicable rules and standards,
including regulatory technical standards for thorough identity verification and common and secure
open communication standards, does not guarantee that the bank will properly fulfill its obligation
to authorize electronic payment transactions. The study demonstrated through specific examples
that the model of due care of the bank in the execution of electronic payment operations requires
the bank to investigate other factors specific to the particular operation that could indicate the case
is "atypical” and, therefore, the payment instrument was used improperly (§ 1, I, 3.1). Moreover,
this model requires the bank to continuously update its security procedures technologically,
including by introducing information systems and technologies that allow it to maintain its
technological level at least at the level of the risks and threats in the electronic environment (§ 1,
I1, item 3.2). Due diligence for blocking requires the immediate — within 24 hours — implementation
of technical restrictions that make it impossible to submit payment orders remotely in any form (§
1, 11, item 3.3). The study shows that the bank is already being held to an unreasonably high
standard of due diligence. Thus, the analysis of the bank's obligations in the third chapter proves
the second hypothesis of the bank's strict liability for unauthorized payment transactions in
electronic environment and reaffirms the first hypothesis of its independent nature as a type of civil
liability.

Paragraph 2 is dedicated to illegality as a prerequisite for the bank's financial liability for
unauthorized payment transactions in electronic environment. The illegality is examined in the
context of the unauthorized payment transaction from different perspectives - as an unLaw
Reviewful, illegal result; as directly affecting a property benefit, the object of a foreign absolute
subjective right - the right of private property of the account holder; and as a breach of the duty of
custodia of the money in the account holder's account, and therefore a breach of the principle Pacta
sunt servanda. Based on the analysis, it was concluded that in electronic payment transactions, it
1s sometimes very difficult to draw a clear line between cases where the payment transaction was
authorized and cases where it was not. Therefore, it is recommended de lege ferenda to introduce
a legal definition for an unauthorized electronic payment transaction by Law Review to be enacted,

and such a definition has been proposed (§ 2, 1).



The analysis of due diligence as a measure of illegality in the context of unauthorized
payment transactions again testifies to its strict nature (§ 2, II). According to the French authors
cited in the study, the bank's strict liability for reimbursement of the account is correlated with its
obligation to exercise due diligence in protecting its customers from delays in their other payments
on the account affected by the unauthorized electronic payment transaction. Conducting electronic
payment transactions is a high-risk activity. Unlike a bank, the payer, even when he is a merchant,
is not obligated, in his capacity as a payer, to assess the risk of cracking attacks that may affect his
payment account. Therefore, the study concludes that the eligibility to negotiate higher liability in
the allocation of damages from unauthorized payment transactions of the payer, when he is a
merchant, should correspond to his knowledge and experience in electronic payment services, his
financial situation, his ability to bear losses, including the risk level that is acceptable to him, so
that it is bearable for him, and differentiated treatment should be introduced for merchants who

have such special knowledge and experience.

The subject of the research in § 3 is the damage, as a main element of the factual
composition of the bank's liability for unauthorized electronic payment operations. However, only
the direct damages caused to the person harmed by the unauthorized electronic payment transaction
are subject to compensation. The damages were examined in their two manifestations — pecuniary
(losses incurred and benefits forgone) and non-pecuniary. Despite the arguments presented in the
court decisions against compensating legal entities for non-pecuniary damages and the discussion
in the doctrine regarding the principle of permissibility of compensation for non-pecuniary
damages suffered by legal entities, the study adopts the understanding of its permissibility.

However, their compensation has only pecuniary dimensions (§ 3, III).

The study distinguishes between the amount of the unauthorized payment transaction and
the amounts subject to compensation as damages incurred as a result of the refund of the payer's
funds. Through an analysis of the norms of contractual and tort liability based on the objectives
and functions of the bank's liability for unauthorized payment transactions in electronic
environment, similarities and differences have been identified. For example, unlike tort liability,
when an unauthorized payment transaction is the source of harmful consequences in the sphere of
third parties (e.g., the payer's creditors), their claims for compensation cannot be directly directed
at the bank on the basis of its liability for unauthorized payment transactions (§ 3, I). The principle
of contractual liability that only foreseeable damages are compensatable also does not apply. This

again proves the main thesis about the independent nature of liability.

In § 4, the causal link is examined in accordance with the prevailing understanding in the

case Law Review of the "necessary condition" - of the many reasons taken into account, only the



circumstance that played a decisive role in causing the damage is taken into account. The analysis
concluded that the behavior of the bank that manages the account of the injured payer played a
decisive role in the unauthorized payment transaction and was a necessary condition for it to occur
as a legal fact (§ 4, I)._ However, to establish the bank's liability, the analysis with a number of
examples shows the need for its contribution to be legally relevant. Through the methods of
induction and deduction based on the judicial practice, it is concluded that the liability for
unauthorized payment transactions is assigned to the bank and in the event of an accidental event
- criminal trespass by a third party, i.e. not because of its behavior, but because of the unauthorized
payment transaction as an unLaw Reviewful result, which usually stands in a cause-and-effect
relationship with a behavior allowed by Law Review and even encouraged by the information
society - the provision of payment services in an electronic environment._This again proves the
main research thesis on the independent nature of liability, confirming the hypothesis of its strict
nature. Given the starting point defined in the research, the conclusion for assessing the damages
directly resulting from the unauthorized payment transaction as its logical, equivalent (at the same
value) consequence is that it does not pose a particular difficulty, as long as direct and indirect

damages are distinguished (§ 4, II).

The concept of guilt is discussed in § 5, based on the understanding that a bank, as a legal
entity, can have its own guilty behavior, which is determined by the guilt of individuals in the
formation and expression of the will of its management and representative bodies. Based on a study
of the literary sources and relevant case Law Review, the dissertation work concludes the need to
investigate guilt and, in particular, negligence, regardless of the perception of the bank's liability
as strict (§ 5, I)._ The understanding of fault is perceived as the bank's attitude towards the due care
in the performance of its obligations, since it matters how much diligence, effort, and resources the
bank wishes to invest in order to investigate the specific factors of the particular transaction that
could indicate the improper use of payment instruments (§ 5, II). Or the bank simply passes on its
losses from unauthorized electronic payment transactions, which it was forced to pay, to its
customers through the mechanism of fees and commissions. If so, it allows crackers to affect more

and more payment accounts, making more and more breaches in its security systems.

The study traces the historical genesis of culpable versus blameless liability. It is pointed
out that the principle of the continental legal system, borrowed from Roman Law Review, is the
main prerequisite for the emergence of contractual liability. Strict liability without fault is based
on another principle — guarantee-security, which is inherent in English Law Review. The analysis
of the case Law Review shows that the most numerous are the decisions that assign the liability

entirely to the bank, without establishing any culpable behavior. Even when fault is not decisive



and the bank's liability arises regardless of the required and exercised due diligence, the paper
defends the position that it is necessary to study those circumstances with their inherent
characteristics, the proof of which would lead to the bank's exemption from liability. This again
confirms the strict nature of the liability, further justifying the definition of the hypothesis for the

admissibility of exemption clauses.

Chapter IV. Grounds for exemption or limitation of the bank's liability

Chapter four examines the circumstances whose proof would lead to the release or
limitation of the bank's liability for unauthorized electronic payment transactions, such as
contractual and extra-contractual. Paragraph 1 is dedicated to the contractual grounds, the so-called
"exonerating clauses". The various theoretical views on their admissibility under strict liability are
presented. The possibility of release clauses being part of the preliminary information, part of the
framework agreement for payment services itself, or the general terms and conditions of the
agreement (§ 1, I) has been examined. By their nature, the release clauses for unauthorized
electronic payment transactions are an incidental, secondary element of the content of the
framework agreement for payment services, regardless of whether they are part of the agreement
itself or the general terms and conditions attached to it. As such, their invalidity does not lead to
the invalidity of the entire contract. They are not part of the terms of the subsequent payment
transactions.

The admissibility and legal validity of release clauses in the context of unapproved
electronic payment transactions are argued in the application of the normative method, based on a
thorough examination of literary sources and, in part, relevant case Law Review, where available.
Based on the analysis, it is concluded that the release clauses are the intersection point between the
principles of autonomy of will and freedom of contract on one hand, and the principle of
contractual fairness in the context of unresolved electronic payment transactions on the other (§ 1,
10).

The study defines different limits of the legal effect of the exemption clauses according to
the presence or absence of the consumer status (§ 1, I1I). Based on this, it is concluded that when
the payment service user is a consumer, the bank's exempting clauses for unauthorized payment
transactions have extremely narrow application — only in the absence of positive regulatory
provisions and if they are not unequal (§ 1, IIL, pt. 1). Through various examples in the study, it is
demonstrated that when the payment service user does not have the quality of consumer, the range

of possibilities is much richer - to change the burden of proof when providing information, to



exempt the bank from the burden of proof for the authenticity and accurate execution of a certain
type of electronic payment transactions, etc. (§ 1, III, item 2). When determining the limits of
negotiation, special attention is paid to the combined effect of the release clauses, if agreed upon,
and the danger that they may apply different conditions to the same type of framework payment
service contracts with respect to certain customers. The inadmissibility of agreements that put
competitors in an unequal position and may thus lead to the restriction or distortion of competition,
and consequently to the interests of consumers being affected, is emphasized.

In Section 2 of the study, the narrowly defined possibilities for limiting and excluding the
bank's liability for unauthorized payment transactions on a non-contractual basis are clarified,
including the inapplicability of the rule that damages must be foreseeable when the obligation
arises in the context of contractual liability. Extra-contractual grounds for exempting the bank from
liability are considered in accordance with their objective, subjective, and temporal limits. The
objective limits of liability are contained in those legal rules whose action and consequences are
not predetermined or limited by individualizing characteristics of the specific subject, regardless
of whether it is the bank or the injured payee in the unauthorized electronic payment transaction.
These rules apply erga omnes, based on facts and circumstances of a purely objective nature. Of
these reasons, considerable attention in the study is given to extraordinary and unforeseen
circumstances (§ 2, I, t. 3) and cases of execution with an inaccurate unique identifier (IBAN) of
the payment account (§ 2, I, p. 2) given their wide practical application. For completeness, low-
value payment transactions are also considered, which fall outside the scope of liability due to the
low amount of potential damages, including as a result of the limited scope of the affected
individuals (§ 2, I, item 1).

The bank is not liable for the non-execution or inaccurate execution of a payment
transaction due to inaccuracies in the unique identifier — IBAN, provided by the payment service
user. It is not obligated to reimburse the amount of the transaction, but only to assist the payer in
its reimbursement. The bank's release from liability for the execution of the electronic payment
transaction in full compliance with IBAN meets the objectives set in European and national Law
Review for automatic processing and fast execution of payments. The practice of European courts,
including the Bulgarian court, shows that these goals are pursued more effectively if an
interpretation is adopted that relieves the bank of the obligation to verify whether the IBAN
provided by the payer actually corresponds to the person indicated as the recipient. However, the
application of the stated basis has its limitations. The analysis of case Law Review justifies its
inapplicability in the absence of the possibility to "review" the payment order before the payment
transaction is approved by the payer and the approval is sent to the bank. This is also another

confirmation of the strict nature of the liability for unauthorized payment operations.



The study provides an in-depth analysis of the general provision for exemption from
liability under Chapter Five of the Public Procurement and Concession Act (Articles 67-100) in
cases of extraordinary and unforeseen circumstances. It was determined that it contains two
hypotheses: (i) extraordinary and unforeseen circumstances; and (ii) fulfilling a statutory obligation
under EU Law Review or the Law Review of a Member State. Based on the analysis performed, it
is concluded that the extraordinary and unforeseen circumstances under the Payment Services and
Payment Systems Act meet the qualifying characteristics of an unforeseen event of force majeure.
Therefore, it is accepted that the Payment Services Act regulates a special force majeure in the
field of payment services, including information society payment services.

The analysis of case Law Review shows a restrictive interpretation and application of the
special force majeure provision under the Payment Services and Payment Systems Act - it has been
understood that it is applicable only in the hypothesis of inaccurate execution of a payment
transaction, but not in the hypothesis of an unauthorized one. This understanding is also shared in
the study, as the bank's liability for unauthorized payment transactions, unlike its liability for
inaccurately executed but authorized transactions, is a separate type of financial liability. It has a
strict character and specific functions that require a unified approach, including with regard to risk
factors in the provision of information society payment services. Such are undoubtedly criminal
attacks by third parties. To be excluded from the circle of extraordinary and unpredictable
circumstances means to accept their predictability and regularity, which would contradict common
sense. The opposite would mean emptying the content of the liability institute. Last but not least,
irresistible force arises after the conclusion of the contract, the execution of which is hindered,
while in the hypothesis of unresolved payment operations, the execution of the operation is
generally undesirable by Law Review. As for the second hypothesis, namely the fulfillment of a
statutory obligation under EU Law Review or the Law Review of a Member State, there is no logic
to not applying it in the hypothesis of unauthorized payment transactions. Therefore, de lege
ferenda, the study recommends that the provision of Article 97 of the Payment Services and
Payment Systems Act be amended, with the scope of application of the two hypotheses being
differentiated accordingly, in accordance with the differences in the bank's liability for
unauthorized payment transactions and its liability for inaccurately executed but authorized
transactions.

In the examination of the subjective limits (§ 2, II), the analysis concludes that the specific
composition of the bank's strict liability for unauthorized payment transactions recognizes only the
exclusive fault of the injured payer as a basis for excluding or limiting liability. The Law Review
only addresses two scenarios: fraud against the payer and failure to fulfill one or more of their

obligations under Article 75 of the Payment Services and Payment Systems Act, either



intentionally or due to gross negligence. Based on the analysis of the regulatory framework, it was
clarified that the only grounds on which the bank can refuse to refund the amount of the
unauthorized payment transaction is a case of fraud of the payer within the meaning of the Criminal
Code. Therefore, when refusing to refund the funds for the unauthorized payment transaction, the
bank should certify its grounds for suspicion and the purpose of the payer's fraudulent actions in
its notification to the relevant competent authorities. The fraudulent actions of the payer must be
aimed at creating a false impression of the authenticity of the disputed payment transactions.
However, the burden of proof lies entirely on the bank, which is expected to conduct a full and
primary proof, which is practically extremely difficult to achieve.

The comparative analysis between the two grounds for liability - direct initiation by the
payer of the payment transaction to the bank that holds his account, and the use of a payment
initiation service, shows that the bank is put in a more difficult position when the payer uses a
payment initiation service from another payment service provider than when he does not use such
a service. When using a payment initiation service, the bank is not entitled to refuse to reimburse
the payer for the funds paid in the unauthorized payment transaction, even if it has reasonable
doubts about the payer's fraud. The study also presents additional difficulties that lead to unequal
treatment of the bank when using the payment initiation service from another provider, such as the
lack of a contract between the bank and the payment initiation service provider that guarantees
timely mutual notification of reasonable suspicion of fraud. Based on this, the study provides a
well-reasoned proposal de lege ferenda to supplement the Payment Services and Payment Systems
Act (§ 2, II, item 1).

The study shares the understanding that the bank's financial liability for unauthorized
payment transactions fully applies the doctrine's findings on the joint causation of damages as a
complex factual composition, which includes as common elements the failure of the injured party
to fulfill previously established obligations, the damages suffered by him, and a direct causal link
between the damages and his failure (§ 2, I, p. 2). The analysis of the relatively rich case Law
Review shows that fraud against the payer, including in the form of phishing fraud, is considered
by the court on the basis of intentional or grossly negligent failure to perform one or more of its
obligations under Article 75 of the Payment Services and Payment Systems Act.

In addition to the failure to fulfill the obligations specified in Article 75 of the Payment
Services Act, the failure must be the result of the payer's intent or gross negligence. As forms of
fault, intent and gross negligence are not presumed and must be proven by the bank with full and
principal evidence, which, if not conducted, cannot absolve the bank of liability. As a result of the
research and in-depth analysis of the case Law Review, including a comparative analysis with the

practice of the judicial authorities in other EU member states (mainly France and Italy), it is



concluded that the compensation of the injured party with the injured payer is a legal possibility
not only to limit but also to exempt the bank from liability for an unauthorized electronic payment
transaction, but in extremely limited hypotheses, which are considered and decided in a
contradictory manner in the case Law Review.

The study established the fundamental importance of the court's approval of the electronic
payment transaction. Even when the court allows unauthorized third parties to interfere in the
payment process, the decisive contribution of the payer and the direct causal link of his behavior
with the disputed as unauthorized payment transactions, his "exclusive" guilt, directly determine
the court's understanding that the payment transaction is authorized. Therefore, when the payer
acted with intent or gross negligence, it is practically very difficult to draw a clear dividing line
between cases where the electronic payment transaction was "authorized" and cases where it was
"unauthorized" which once again confirms the bank's strict liability for unauthorized payment
transactions. However, the compensation of the injured party by the injured payer remains the most
frequently used basis in practice for exempting the bank from liability.

Regarding the time limits in the study, it is concluded that the bank's liability for the
unauthorized payment transaction begins at the moment the bank becomes aware of the
unauthorized payment transaction, not at the moment of its registration (§ 2, III, item 1). The Law
Review requires the bank to correct the unauthorized payment transaction, but only if the payment
service user notified it without undue delay. The statutory period for notification is up to 13 months
from the date of registration of the operation. The analysis of case Law Review, including that of
the judicial bodies in the EU Member States, shows that the court is guided by the rule establishing
a final 13-month deadline for the account holder to be charged with the unauthorized payment
transaction, without assessing the reasonableness of any delay. Therefore, the bank's specific
obligation to reimburse the amount of the unauthorized payment transaction is not subject to the
general principle of enforceability under contract Law Review — it does not become enforceable
from the moment it arises (Article 69, Paragraph 1 of the Contracts and Obligations Act). This
again confirms the main research thesis on the independent nature of liability. The study shares the
understanding that this final 13-month deadline is conclusive. The limitation period does not apply
when the bank has not fulfilled its obligations to provide information about the payment transaction
under Article 65, Paragraph 1 of the Payment Services and Payment Systems Act. The burden of
proof for fulfilling the stated obligation rests entirely on the bank. Therefore, the simple objection
by the payer to his non-performance is sufficient.

The deadline for the bank's obligation to refund the amount of the unauthorized payment
transaction is one business day from the date of notification. The study assumes that this period is

established in favor of the creditor - the injured payer. Therefore, the interest for the period until



the refund is remuneratory, not moratory, when it is due in accordance with the account conditions.
When such interest is not owed, after the amount of the unauthorized payment transaction and all
amounts withheld by the bank in connection with its execution (such as for fees and interest) are
reimbursed, the account will be in the state in which the account would have been if the

unauthorized payment transaction had not been executed.

In the study, the end of liability is established with the fulfillment of the full scope of
obligations by the bank as the debtor in the sanction legal relationship to the injured payer from
the unauthorized payment transaction. The end of liability also occurs if the damaged payee fails
to act for more than 13 months, starting from the date of learning about the unauthorized electronic
payment transaction. This again directly confirms the main research thesis on the independent
nature of liability.

The revocation of a banking license is not a circumstance extinguishing the liability.
Neither the closure of the payment account nor its transfer to another payment service provider is
a extinguishing circumstance. There is no obstacle for the parties in the sanction legal relationship
to settle the amounts due under the unauthorized payment transaction with a legal transaction -
forgiveness, agreement, including a court agreement, novation, set-off, etc. With the occurrence of
the extinguishing effect of the transaction, the end of the liability also occurs.

The same paragraph also addresses the issues regarding the statute of limitations (§ 2, III,
pt. 2). Due to the fact that the Payment Services and Payment Systems Act does not contain explicit
provisions regarding the statute of limitations applicable to the bank's liability for unauthorized
electronic payment transactions, the exposition contains an interpretation of the general rules of
civil Law Review based on the features of liability highlighted in the preceding exposition. The
study shares the understanding that the general 5-year limitation period applies.

The claim under Article 79, paragraph 1 of the Payment Services and Payment Systems Act
is not a claim for the return of the amount deposited in the bank account, but a claim for the
restoration of the payer's payment account to the state it would have been in if the unauthorized
electronic payment transaction had not been executed. Therefore, the study assumes that the claim
under this claim — for the taking of the account holder in the part of the deposit affected by the
unauthorized electronic payment transaction — is subject to a statute of limitations, even though
there is no request for the return of the deposited amount. It is assumed that this statute of
limitations is also 5 years, calculated from the due date of the claim of the account holder for

repayment of the amount deposited in the account, which necessarily includes the claim for the



amount of the unauthorized electronic payment transaction, but not only. In the case of damage
caused by a breach of an obligation, the moment of damage is decisive.

The analysis of the statute of limitations under Article 110 of the Contracts and Obligations
Act for the payment of the amount deposited in the account, including the part of the deposit
affected by an unauthorized electronic payment transaction, points to significant differences with
the 13-month limitation period under Article 77(1) of the Bulgarian Payment Services and Payment
Systems Act for the refund of the amount in the account. The statute of limitations prevents the
exercise of the right to claim payment of the deposit from the bank, while the statute of limitations
extinguishes the subjective right of the payer to demand from the bank the reinstatement of his
account with the bank in the state it would have been in if the unauthorized electronic payment
transaction had not been executed. The two claims are different — they have different legal grounds

and different petitions.

Chapter V. Forms of the Liability and Instruments for its Enforcement

Chapter five, § 1 is presenting review of both forms of the liability, and namely:
compensation for damages (§ 1, I) and penalty (§ 1, II). For the sake of completeness, the study
presents also in brieaf the insurance as another potential instrument for limitation of the liability
for unauthorized payment transactions in the digital environment with the diclaimer that the
insurance products as such an instrument will be subject to another comprehensive research (§ 1,
IIT). The focus in the study is the default interest (late payment interest) — contractual or legal one.
The statutory defined method of calculation of the legal default interest amount is reviewed. Both
the default interest and the penalty for default payment are subject to comparative analysis as the
study finds it acceptable under the general rules for the damaged payer to differentiate his claim
for damages as incurred losses and missed profits.

The application of the penalty is very limited. The study confirms the general acceptability
of the penalty clause negotiation (§ 1, II, . 1). In the cases of unauthorized payment transactions
in the digital environment there is no legal impediments for the payer, especially when a trader, to
negotiate with the bank a penalty for default in higher amount than the default legal interest. The
penalty may be cumulative and compensatory. The reserch analyzes the scope of application of the
different types of penalty clauses. The interests of the counterparties to negotiate eventual penalty
is doubtful. It is practically impossible as of the date of the framework agreement for payment
services conclusion to evaluate the damages, which will be later incurred from an unauthorized
payment transaction. Therefore, the benefit for the payer from such a penalty clause is quite
unclear. On the other hand, the bank has no interest to agree on eventual penalty given the potential

remedy for the payer to claim compensation for damages in higher amount according to the general



rules. The same reasons are valid for the negotiation of alternative penaly, which has no practical
value as well.

The limitative penalty application is also researched in the study (§ 1, I1, 1. 2). Based on the
analyses made it is concluded that this type of penalty is subject to the same restrictions as already
clarified for the validity of the exoneration clauses. It is accepted that the validity of such a penalty
clause that releases the bank from the obligation to immediately refund the amount of all
unauthorized payment transactions against payment of certain amount seems quite doubtful. With
a very high probability such a clause — if agreed — will be proclaimed as null and void because of
its contradiction with imperative provisions of the Law Review.

As instruments for liability’s enforcement in § 2 of the study are subject to research both
court and out-of-court payment dispute resolutions with regards to registered unauthorized
electronic payment transactions. The focus of the study is on the out-of-court payment dispute
resolutions. The study is emphasizing the stimules for the counterarties to resolve their payment
dispute out of the court. It was clarified that the fast arrangement of the relations is in interest of
both the payer an the bank servicing his accounts because it is limiting the damages. Thus, less
duly authorized payment orders, which are entered subsequently to the registering of the
unauthorized payment transactions may be unLaw Reviewfully rejected as a result of not sufficient
cash on account availability. The opportunity in the Law Review to use smart contracts as enabler
of refund automation and self-execution in recovery of the proceeds under the unauthorized
payment transaction are also analized and the respective benefits — highlighted.

Critical analyses of the legal framework of the proceedings in front of the Conciliation
Commission for Payment Disputes to the Commission for Consumer Protection are made
highlighting their advantages and disadvantages. Proceedings are facultative and are not a pre-
requisite for file a Law Reviewsuit in front of the court but the payment services provider is obliged
to inform the payment services user for the availability of such an option. But filing complaint to
the payment services provider is a pre-requisite for filing complaint in front of the Conciliation
Commission for Payment Disputes. Based on the analyses made a well-reasoned conclusion is
drawn that the maximum treshold as set up to BGN 25 000 for a payment dispute subject to
conciliation, which stays unchanged as of the date of the initial adoption of the Rules of the
Conciliation Commission for Payment Disputes in 2015 needs to be updated, incl. due to the
accumulated inflation during the last ten years. Such a low treshold is strongly reducing the
payment disputes, which are falling within the Conciliation Commission for Payment Disputes
competences (§ 2, I, . 2). For the sake of completeness the study reviews in breif the mediation as

recognized by the Law Review alternative dispute resolution mechanism, which may be applied



also to payment disputes related to unauthorized electronic payment transactions, incl. those
exceeding BGN 25 000 (§ 2, I, 1. 3).

The court proceedings have not any other specifics than the applied special rules for the
proofs (§ 2, IT). When the payment services user is claiming that he has not authorized the execution
of the payment transaction the Law Review explicitly assigns to the bank the burden to prove the
authenticity of the payment transaction, its proper registering and accounting as well as the lack of
any technical problem or any other issue affecting the service as provided by the bank. The
individual court protection under the action per art. 79, paragraph 1 PSPSA is following the general
rules of the Civil Procedural Code. The collective protection legal framework finds no application
in the enforcement of the liability of the bank for unauthorized payment transactions (§ 2, I, T. 6).

It is a condemnation action for sentencing to recover the proceeds of the unauthorized
payment transactions and the damages as incurred from it. The research of the court practice is
witnessing that a condemnation action shall be filed separately for each single unauthorized
payment transaction. Such an understanding of the court finds support in the study because of the
fact that there is no identical damages, which are caused by the unauthorized electronic payment
transactions. The payment accounts are affected by each transaction differently, different are the
facts and circumstances, which serve as a basis of the infringement and thus, they form a separate
and single ground for filing a separate Law Reviewsuit (§ 2, II, T. 1). The cumulative as the eventual
objective conjunction of actions shall be admitted for hearing. In the light of the goals and functions
of the liability legal regime, incl. the necessity for immediate recovery of the plaintiff’s rights over
the proceeds subject to the unauthorized payment transaction, the study defends the need to
introduce the fast proceedings under the Civil Procedural Code also for the liability’s enforcement.
Respective proposals de lege ferenda are also made.

For the sake of completeness the study contains a breif overview of the jurisdiction,
legitimation and process agreements related to payment disputes for refund of unauthorized
electronic payment transactions. The specifics of the consumer disputes are highlighted. The
understanding for the principle arbitrability of the payment disputes if not a consumer dispute is
supported (§ 2, II, 1. 3). The banking license revocation, the opening of a voluntary or compulsory
liquidation proceedings of the bank as well as the opening of an insolvency proceedings against
the bank do not disqualify the holder of the account affected by the unauthorized payment
transaction as a creditor of the bank for its amount or for the damages as incurred from it. The
proceedings for payment of the guarantee for the deposit affected by the unauthorized payment

transaction is also briefed in the study (§ 2, I, 1. 5).

Conclusion



In § 1 it is presented a summary of all the conclusions in the study. The present study offers

a comprehensive analysis of the legal regime of the financial liability of the bank for unauthorized

electronic payment transactions under the Bulgarian Law Review. The research is focused on the

currently applicable legal regime. Its interpretation in the theory and court practice is also

examined. The problems found are studied from comparative Law Review perspective as for their

resolution is checked also the view in other country’s doctrines. Certain similar legal constructs

are analyzed and distinguished as well. Based on the research and analyses the following

conclusions may be drawn, and namely:

The bank's financial liability for unauthorized electronic payment transactions is subject to
full harmonization at the European level, but it is incomplete and in some places deviates
from European Law Review. The rules of contractual and tort liability cannot compete with
the harmonized liability regime, but can only supplement it. They find subsidiary application
when they do not infringe the special objectives and useful effect of the liability institute as

set forth in European Law Review.

The accumulated case Law Review is contradictory and does not provide a clear answer to
the nature of liability and related issues. In this regard, the legislative framework needs to be
amended and supplemented to fill the gaps. The process of discussing the third Payment
Directive and the Payment Services Regulation in the EC provides a number of opportunities

that can be used;

The concise legal framework gives rise to a number of disputes of a theoretical nature with
important practical significance. The main dispute is about the legal nature of the bank's
financial liability for unauthorized electronic payment transactions as a special factual
element of tort liability or a type of contractual liability. Resolving this issue is of great
practical importance for the subsidiary application of general civil Law Review norms that
govern the scope of damages, contributory negligence, limitation period, etc. It largely

determines the possibilities and limits for negotiating exoneration clauses.

At the core of resolving the above-mentioned issue is a complex and dynamic system of legal
relations in the payment process. They develop between different participants and have a
character and content for which there is no unambiguous answer in doctrine and case Law
Review. The study demonstrated that in an electronic environment, these legal relationships
have a specific characteristic (differentia specifica) that determines their particularities and

requirements, including the payment accounts and access tools used. This specific difference



(differentia specifica) justifies defining electronic payment as a type of cashless payment,

but with stricter requirements for the bank as a payment service provider.

It has been proven that the bank has a central place in the system of legal relations in the
execution of electronic payments. Of all the payment service providers, only the bank is
licensed to collect and store money. Despite the contractual framework, it was demonstrated
that when performing electronic payment operations, the bank enters into two mutually
related but completely different legal relationships with the payer of the electronic payment.
On the one hand, the bank enters into a payment relationship, in which it defines the payment
instrument. And on the other hand, in legal terms, the bank opens and manages an account

with online access, which provides the payment coverage with the payment instrument.

It was clarified that the reliable and secure functioning of the payment system requires the
quick and easy neutralization of the damaged payer, including the rapid redistribution of the
damages from the unauthorized payment transaction to the banks as licensed participants that
meet the strictest requirements for capital and liquidity. Therefore, the sanction legal
relationship, through which the liability for unauthorized payment transactions is realized,
arises and develops only in the person of the bank when it services the account of the injured
payer, even if it is not its actual holder. This demonstrated the leading role of the legal
relationship for opening and maintaining the bank account of the injured payer in realizing

the liability.

Despite the contractual nature of the legal relationship for opening and maintaining the bank
account of the injured payer, based on the public interest in providing payment services to
the information society and the harmonized special liability regime at the European level,
this study concludes that the bank's liability for unauthorized payment transactions is a
separate type of civil liability. It is special and different from contractual and tort liability.
The independent nature of the liability directly stems from the characteristics and dynamics

of the payment relations, for the protection of which it was created as a legal regime.

The specific content of the sanctioning legal relationship is crucial for this conclusion — the
restoration of the payer's payment account to the state it would be in if the unauthorized
payment transaction had not been executed. The dynamics of this recovery are also crucial

to the conclusion.

The requirement for immediate removal of the state of infringement also reflects the genesis
in the development of the institute in European Law Review. Thus, in addition to the interests

of the damaged payer, the interests of an extremely wide range of entities dependent on the



reliable and secure functioning of the payment system are guaranteed, including the other

participants in this system, and thus the turnover as a whole.

The independence of the legal regime of the bank's financial liability for unauthorized
electronic payment transactions is also reflected in the conditions for its occurrence. These
prerequisites define liability as strict. To adequately respond to the new realities in the
development of payment relations, the institute of liability provides for compensation not
only for culpable behavior and non-fulfillment of the bank's obligations in accordance with
the existing rules, but also for behavior that meets all established rules and professional
standards for due diligence. The study proved that liability in some cases is objective, as it
arises in a hypothesis where there is no unLaw Reviewful behavior on the part of the bank.
Such are the cases when the damages are caused by a third party in the payment process and
there is no basis for the bank's full or partial exemption from liability for damages. It was
clarified that the illegality was limited to the registration of the unauthorized payment

transaction.

Based on a comparative legal study, it was demonstrated that the rules for the bank's strict
liability are the most fully consistent with the principles of efficient allocation of damages
from unauthorized payment transactions. These rules correspond in the highest degree to the
principle of loss spreading, the principle of loss reduction, and the principle of loss

imposition.

Based on the research conducted, it was concluded that the criterion for the bank's due
diligence, as defined by Law Review, i.e., the diligence of a good merchant, is insufficient
and should be increased. The bank is a professional participant with a key role in the payment
process. Therefore, the care it owes should correspond to its quality as a professional
participant in the payment system. It should be higher than the due diligence required from

other traders who do not have such quality and are not subject to payment supervision.

In its relations with clients, the bank should provide all the prerequisites for guaranteeing
against possible breaches, including by introducing additional security measures for which
there is technical possibility. Therefore, the liability should punish by due diligence the
touching not of the negative, but of the positive interest. Such interference is any update of
the bank's payment infrastructure that is not fast enough. Such are the unreliable and
ineffective procedures the bank applies for identifying, managing, controlling and reporting
the risks it is exposed to or may be exposed to in the process of providing electronic payment
services. Ultimately, these are the risk factors that can lead to an unauthorized electronic

payment transaction as their unLaw Reviewful result. The payer should not be held



responsible if they have fallen victim to a criminal act against which they lack the specific

expertise or capabilities to anticipate and take adequate precautions.

The study also clarified that the bank's strict liability for unauthorized payment transactions
does not, in itself, constitute an obstacle to the validity and effectiveness of exemption
clauses when such clauses are agreed upon. It has been proven that the release clauses are
the intersection point between the principles of autonomy of will and freedom of contract on
one hand, and contractual justice on the other. Therefore, when the payment service user is
a consumer, the bank's exempting clauses for unauthorized payment transactions have
extremely narrow application — only in the absence of positive regulatory provisions, if they

are not unequal.

When the payment service user does not have the status of a consumer, the study
demonstrated a rich palette of possibilities for exemption clauses. These are the arrangements
for changing the burden of proof when providing information. Such are the bank-releasing
clauses that relieve the burden of proof for the authenticity and accurate execution of a certain
type of electronic payment transactions. When determining the limits of negotiation, special
attention was paid to the combined effect of the exemption clauses when agreed upon,
including the danger that they may apply different conditions to the same type of framework
payment services contracts with respect to certain clients. The inadmissibility of agreements
that put competitors in an unequal position and thus lead to the restriction or violation of

competition, and consequently to the infringement of consumers' interests, was emphasized.

The narrowly defined options for limiting and excluding the bank's liability for unauthorized
payment transactions on a non-contractual basis were also clarified. The rule of foreseeability
of damages in contractual liability upon the creation of the obligation is inapplicable due to

its incompatibility with the goals and usefulness of the liability regime.

The objective limits were examined in the special grounds for exemption from liability in
cases of force majeure and in cases of completed transactions in accordance with the IBAN
specified by the payer. The inapplicability of this ground was noted in the absence of the

possibility to "review” the disputed transaction.

In the examination of the subjective limits, it was concluded that the special composition of
the bank's strict liability for unauthorized payment transactions recognizes only the exclusive
fault of the injured payer as a basis for excluding or limiting liability. Of the two hypotheses

established in the Law Review, only the non-fulfillment of one or more of the payer's



obligations under Article 75 of the Payment Services and Payment System Act, intentionally

or due to gross negligence, has practical significance.

e The study concluded that the bank's liability for an unauthorized payment transaction begins
at the time the bank becomes aware of it, not at the time of registration. The end of liability
occurs not only with the fulfillment of the full scope of the bank's obligations to the injured
payer from the unauthorized payment transaction, but also with the payer's inaction within
the 13-month exclusion period for challenging the transaction before the bank. The
revocation of a banking license is not a circumstance extinguishing the liability. It is not such
a circumstance to close the payment account or to transfer it to another payment service
provider. The payer does not lose their rights upon the initiation of voluntary or compulsory

liquidation proceedings, nor upon the initiation of insolvency proceedings against the bank.

e The characteristics and dynamics of payment relationships, for whose protection the legal
regime of the bank's financial liability for unauthorized payment transactions was created,
are also clearly evident in the established special evidentiary rules that facilitate the rapid

realization of liability.

e Payment disputes over unresolved payment transactions may be subject to mediation. For
consumer payment disputes, the special requirements of the Law Review must be met.
Despite the legislator's desire for out-of-court settlement of payment disputes, the established
restrictions in the rules of procedure of the Conciliation Commission for Payment Disputes

do not encourage the parties to reach conciliation agreements and should be reconsidered.

e Individual judicial defense against the bank is carried out according to the general rules of
the Code of Civil Procedure, even when the plaintiffis a consumer. The rules of the expedited
procedure do not apply. The claim is a condemnatory one. When the plaintiff does not have
the status of a consumer, there are no obstacles to the framework contract for payment
services designating a local jurisdiction other than the one specified by Law Review, and the

dispute being referred for consideration by an arbitration court.

e The interest affected by the unauthorized payment transaction is always individual, not
collective. Even in the event of an operational incident affecting multiple payment service
users, unauthorized payment transactions do not cause identical damage. Therefore, the
collective protection mechanism does not apply to the bank's liability for unauthorized

payment transactions.

As a result of the comprehensive study of the rules regarding the bank's liability for

unauthorized electronic payment transactions, § 2 contains proposals for improving the regulatory



framework with specifically formulated texts and specifically indicated normative acts, of which
these texts are to become a part. The proposals de lege ferenda are divided into three categories:
(1) proposals to fill gaps of structural significance, which aim to give a complete systematic
character to the legal regime (§ 2, I, items 1 — 5); (ii) proposals aimed at highlighting the security
(guarantee) function of the bank's financial liability for unauthorized electronic payment
transactions (§ 2, II, items 1-5); and (iii) proposals of a purely technical nature or relating to other

similar legal concepts (§ 2, II, items 1-4).

Paragraph 3 contains a brief overview of the draft Regulation of the European Parliament
and of the Council on payment services in the internal market and amending Regulation (EU) No
1093/2010, focusing on the regulation of the bank's financial liability for unauthorized payment
transactions. It has been noted that such an approach would have its positive and negative sides.
On the one hand, this will achieve equal regulation of liability in all EU member states. On the
other hand, however, the success of such an approach will depend heavily on the level of
harmonization achieved between the still fragmented legal systems of the individual EU member

states.

The proposed arrangement demonstrates the preservation of the independent and strict
nature of liability. To some extent, the proposed development of the legal framework for liability
for unauthorized payment transactions corresponds to two fundamental principles. First and
foremost, the liability remains strict for the bank as the primary payment service provider, easy
and quick to implement, with a limited number of grounds for exemption. This strictness is a direct
manifestation of the security (guarantee) function of liability, which, as evident from the dynamics
of secondary EU Law Review, is gaining increasing importance and necessitates its transformation
into primary Law Review. Thus, the liability will encourage even faster and accelerated crackers
update of the bank's payment infrastructure, introducing new, even more reliable and effective
procedures for managing, controlling, and reporting risks in the electronic environment, thereby

ensuring the reliable and efficient functioning of payment systems and turnover.

On the other hand, the regulation shows a tendency to further expand the protective
mechanisms — introducing a service for checking the compliance of the individual identification
data and the name of the recipient provided by the payer, allowing the requirements for users to
also apply to micro-enterprises, albeit at the discretion of the EU member states, introducing special
grounds for liability when a user has been manipulated by a third party posing as an employee of
their payment service provider, introducing a requirement for "real" grounds for the payer's

suspicions of fraud and a specific procedure for establishing them, and so on.



However, overdoing the strictness of banks' liability for unauthorized electronic payment
operations may be counterproductive and lead to their gradual withdrawal from this important
economic segment, such as payments. At some point, it may become unprofitable for banks to
provide information society payment services, and they may cede this activity entirely to
technology companies. If in their business model the expenses for covering losses from
unauthorized payment transactions, along with the necessary investments for constant
technological renewal, no longer justify the provision of payment services to the information
society, banks can safely redirect their capital to another commercial activity. This would put at
risk both the reliable and smooth operation of payment systems and the protection of payment
service users, especially consumers, as the most vulnerable participants, since in the vast majority
of cases, the under-regulated technology companies are not as capitalized and resilient to shocks
as banks. The balance is dynamic and depends on many factors, but it should be constantly sought

in view of the current state of the payment relations.
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